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T may not be improper to acquaint the publick 

with my reaſons for dropping the plan I ſet out 

with, in my firſt volume, of ranging the caſes 
under their particular heads of equity, in an alphabe- 
tical ſeries: In the firſt place, the benefit reſulting from 
it is by no means equivalent to the immenſe labour and 
trouble it requires to reduce them to ſuch an order; 
and in the next, I have been informed, that ſome of 
the moſt eminent practiſers in the law have expreſſed 
their diſapprobation of it, and concur with me, in 
thinking it did by no means anſwer my intention, con- 
ſidering the length of time it neceſſarily took up to me- 
thodize them in this manner. | 


It cannot be ſuppoſed that gentlemen who are in 
buſineſs can find leiſure to read a work regularly through, 
as a digeft or ſyſtem of equity,” and therefore, inſtead 
of purſuing this ſcheme, I have taken care to make a 
very large and copious table of principal matters, which 
I flatter myſelf will effectually ſupply the place of it ; 
and that each caſe will be fo fully and clearly abſtracted 
in this table, together with the points that may ariſe in 
it, that it may fafely be cited from thence, if the per- 
ſon who has immediate occaſion for it, ſhould not have 
time to read it at large in the body of the work. 


The caſes in my ſecond and third volumes following 
in a ſucceſſion of time, according to the reſpective years 
in which they were heard, have enabled me to ſend 


them 
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them much ſdoner to the prefe, and to-anſwer the 8 
mand of the publick for the remainder of theſe reports 3 
for, as my bookſellers have informed me, great numbers. 
of the ion have declared they will not purchaſe 
the firſt volume, till they ſee the whole work is m- 


ete, wich, with the other reaſons athgned, I an- 
Pk „will. r * laying my _—_— 
8 intrely a _ 


ELON . 


Lich wi. he lv of 6 


— 
in 
8 828 have given 2 


the decree, which I imagine muſt naturally reflect li 

upon the caſes themſclves but it has 1 
in my power to do this, for where the court fun been 
of opinion to diſmiſs the plaintiff's bill, the regiſter has 
only made a minute of the diſmiſſion, and the caſe at 
large has not been entred in the report office, the par- 
ties in the ſuit not . to be at the expence of it. 


ln Aer to the objection that may be made to 
my ſetting forth ſometimes the declarations of Lord 
Hardwicke, and his decrees ſo much at large, I hope it 
is ſufficient to ſay, that, if it is an error, it is more ex- 
cuſable than to add at the end of the caſe, which 
frequently occurs in other books of reports, and fo the 
court: decreed accordingly, or words of. - like import ; 
for it is very obvious that ſuch a looſe and general ex- 
preſſion muſt ſhut out a very conſiderable Ii mw which 
— naturally have elucidated the caſe it eit, if ſuch 
parts of the decrees had been taken from the. regiſter, 


as do n relate to the points made in the cauſe. 


I am aware too, another objection may be made to 


caſes of practice occurring ſo frequently in the courſe 
1 „ 


PRROEAP | | AI Ci E. | 
of Mis r hut I hope the eminent practitioners of 
the will pleaſe to remember, what Aacbeultte they 


hu encountet at their firſt ſetting out in the profeſ- 
ſionz and pard6n me for inſerting. theſe caſes, which 
— * "merely for the edification and inſtruction 
council, who, for want of a guide 
— — chem in their long and tedious journey through 
Weſtminſt /ler-hall, often wander out of the way, and are 
fome time, at leaſt, loſt and bewildered in the labyrinths 
of + In, before — n into the right 
n o de LEEDS 


= . 
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Where- ** is very bag fn. the number of Per- 
ticulars it conſiſts of, I have thought it more adviſeable 
to give the abſtract of it in the Table of Principal Mat- 
ters, rather than run out the thal notes to an im- 
moderate length, eſpecially as they muſt neceſſarily be 

in a ſmaller character than the bah of the work, and 
ſtrain the an more in trading them. | 


I think it eundbent on me to take notice, why I 
bare net troubled the Judges with an application for 
their Tmprimatur - They could not, from their ſituation, 
be ſuppoſed to examine the manuſcript with any accu- 
racy before it was printed ; and therefore to ſolicit them 
to give the ſanction of their names to a performance 
with which they were intirely unacquainted, in my opi- 
nion, would have been paying their Lordſhips a very ill 
compliment; and however Hattering the approbation of 

the . Men of the Law, who now ſo eminently 
adorn the courts of juſtice, might be to the author, and 
whatever weight and authority it might have given to 
this work, or honour it might have reflected upon it, 
. 1 choſe rather, after a complete and candid examination 
of theſe reports, they ſhould either riſe or fall in the 


eſteem of the public, according to their real and intrin- 
he merit only.” 
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take the liberty of mentioning, for the ſake of thoſe 
gentlemen whoſe 5 lies chiefly in the courts of 
common law, that d the time Lord Hardwicke 
preſided in , ſeveral very material points of 
law, which incidentally aroſe in ſome of | theſe _ 
were determined by him with the utmoſt 8 
in a very maſterly manner. 


A very ingenious friend of mine having barniſhed me 
with Lord Hardwicke's argument in Middleton and Crofts, 
when he delivered the opinion of the court of King's 
Bench in that caſe, I have added it at the end of this 


volume, by way-of Appendix 3 


- in Sir Joby — Reports, a is only a ſhort 
ſketch, or rather the outlines of his Lordſhip 

and as I have been enabled to give it to the public at 
large, flatter myſelf i it will ſufficiently plead Ny excuſe 
for introducing it here. | 


No care or pains have been ada to make this 
work complete; and I am perſuaded, from the known 
candour and humanity of the profeſſors of the law, that 


they will have the 22 s to overlook any —__— or 
iümperfections. 


— Quas aut Incuria fudit, 
150 Aut hnmone at cavit Natura. 


Before I conclude, permit me to add, that I ſhall 
think myſelf peculiarly happy, if I have, in ſome mea- 
ſure, at leaſt, done juſtice to the determinations of the 
Great Man what name is prefixed to this work, and 
who, whilſt he lived, was an ornament of the pref ent, 


and will be a moſt illuſtrious Pattern to all ſucceeding 
ages. 


A TABL E 


s argument; - 


T 27D . 0 : 344.7 | 


CY 


A B TE * F. 


OF THE 


NAMES of the C as ES. 


Al Jhabetically diſpoſed i in uch an Order, as that"the Cam may be found by 
e Names either of the Plaintiffs or Defendants. 


N. B. Where ver ſus follows the firſt Name, it is that of the Plaintiff; ; whae 
and, it is the Name of the Defeadaut. 
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Partridge and Sumner. 47 
Paſke and Morret. 
Paul v. Birch. 621 


Pawlet v. The Biſhop of Lincoln. 296 
Payne and Glanville. 39 
Peachy and Voung. 254 
Pearce and Attorney General. 87 
Penſon and Plunket. 
Periam and Clarke. 
Perkyns and Timewell. 
Petitions Lunatick. 


333, 337 
102 


Philips and Farnham. 215 
Philips and Henley. 48 
Philips and Harvey. 541 
Philips v. Paget. 80, 81 


Philpot v. Hoare. 
_ Phipps v. Anneſley. 
Pilkington Sir Lionel and The Mayor 
and Corporation of York. 302 
Plunket v. Penſon. 51, 290 
Plymouth (Earl of) and Ridout. 104 
Poore v. Clark. 515 
Pope v. Curl. 342 
Powell and Barret. 242 
Powell v. Knowler. 224 
Powlet and Pateriche. 54, 383 
Pritchard alias Hoſier and Baker. 387 
Proctor v. Oates. 140 
Pugh v. Smith. $3 
Pullen v. Ready. 


2 Read and 3 
383 Read v. Read. 


51, 290 
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Radley ond Sir Thomas Stand 
0 A 
| Raney and Sir Thomas Janſon. Bart. 


Read v. Snell. 


Reave and Liſſet. 

Reeve v. Attorney General, 
Rich and Wills. 

Richards v. Symes, 
Richards v. Baker. 


F I 
Ridout v. The Earl of Plymouth. —_ 


Roberts v. Kuffin. 112 
Roberts and Sir William Stanhope. 214 
Robinſon Sir John v. Cumming. 409 


Robins and Spinks. 491 
Rooke (ex parte). 2 
Roy v. The Duke of Beaufort. 190 
Ruſcomb and Kemys. 45 
Ruſſel and Hathornthwaite. 126 
Ryves v. Coleman. 439 
8. 3 
Sadlers Company v. Badcock. 554 
Saltern v. Saltern, 376 
Samborne and Oldin. 15 
Sandys v. Watſon. 80 
Saunders v. Drake. 465 
Saunderſon Sir William v. Glaſs. 296 
Savile v. Savile, 458 
Sawtell and Attorney General. 497 
Scarbrough v. Burton. 111 
Seale and Lucas. 56 
Sealey and Sergeſon. 412 
Selwin and Chitty. 359 
Sergeſon v. Sealey. 412 
Seymour v. Bennett and Abbot. 482 
Sheffield and Legard. 377 
Shepherd v. Titley. 348 
Sheppard v. Gibbons. 441 
Shepley and Woodhoule. $35 
Shudal v. Jekyll. 516 
Simpſon v. Vaughan. 31 


Smallman v. Lord Archibald Hamilton. 


Pultney and Cartwright. 795 4 


71 
Smith 


I 


Smith and Atkins, Page 63 
Smith v. Fellows. 62, 377 
Smith v. French. 243 
Smith” and Gibſon. „ c% on 
Smith v. The Duke of Chandos. I 59 
Smith v. Marſhall.” 70 
Smith v. Newport. 7 


Smith and Pugh. 43 
Smith v. Wyat. | 364 


Smith v. Styles Eyles. 385 
Smith and Tendril. 89 
Snell and Read. 642 
South-Sea Company and Stockdale. 
141 
Spacer and Bagſhaw. 246, 570, 5 
Spillet and Lloyd. 175 
Spinks v. Robins. | 491 


Standiſh Sir Thomas v. Radley. 177 


Stanford v. Marſhall. 25 


Stanhope Sir William v. Roberts. 214 


8 Sir William v. Cope. 231 
Staunton v. Oldham. 383 
Stapleton Sir Miles and the Archbiſhop 

of York. | 136 
Stawell and Warren, 125 


Stewart (Sir Simeon) and Dean and 


Chapter of Ely. 44 
Stiles v. The Attorney General. 152 
Stileman v. Aſhdown. 477, 608 


Stockdale v. The South-Sea Company. 
I41 

Stone v. Evans. 86 
Stone and Sutton. 101 
Stonehewer v. Thompſon. 440 
Story v. Lord Windſor. 630 
Strachy v. Francis. 217 
Sturt v. Melliſh. 610 
Suaſſo and Green. 229 
Sucomb and Fitzgerald. 35 
Sumner v. Partridge. 47 
Sumner v. Thorpe. 1 
Sutton Sir Robert and Charitable Cor- 
poration. 400 
Sutton v. Stone. 101 
Symes and Richards. 319 
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Tancred. and Gould. . _— 
Taylor v. Allen. ; Ri 1 "oY 
Taylor and Brace. 253 
Taylor v. Jones. 600 
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'Tendril v. Smith. 85 
Tenham (Lord) v. Herbert. 483 


Thompſon and Stonehewer. 440 
Thornhill v. Evans. --4+489 
Thorpe and Sumner. 11 
8 v. Perkins. 102 
Titley and Shepherd. 348 
Totneſs Borough of and e 

112 
Tuffnell v. Page. AA d 14K 
Turner and Atkinſon. 414 
Trebec Doctor v. Keith, _. 255 
Trelawney v. Booth. 307 
Trodd v. Downs. 2304 
Tyrrell v. Hope. | 558 

. 

Ulrich v. Litchfield. 372 
Underwood v. Morris. 14184 
\ 

Vade and Bennet. 324 
Vaillant v. Dodemead. 524, 546, 592 
Vaughan and Simpſon, 31 
Vawdrey and Vernon. 119 
Vernon v. Blackerby. 144 
Vernon v. Vawdrey. | 119 
Villiers v. Villiers. | -. 
Vincent and Eaſt-India Company. 83 

W. . 
Waite v. Whorwood, I59 
Walker v. Jackſon. 624 
Wallis v. Hodgeſon. 56, 115 
Walker v. Walker. -- 406 
Walmeſley v. Booth. 25, 27 
Waltham v. Broughton, 43 
Walton v. Hobbs. 19 
Walton and Darwent. 510 
| Ward and Bainton, 172 
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Ward and Garth. 
Ward and Man. 
Warner v. Watkins. 


4 
Warren and Dean and Chapter of Ely. 


Warren and Stawell. 
Watkins and Warner. 
Watkyns v. Watkyns. 
Watſon and Sandys. 
Weedon v. Fell. 
Webb v. Claverden. 


Wellington v. Mackintoſh. 


Weſton and Lyddall. 
Weyland v. Weyland. 
Wharton v. Wharton. 
Whitchurch v. Hide. 
Whorwood and Waite. 
Whitfield ex parte. 
Willats v. Cay. 
Wilcox and Gyles. 
Willis v. Jernegan. 
Willis v. Willis. 
Wills v. Rich. 
Williams and Lloyd. 
Wilkins v. Hunt. 
Wilſon and Baxter. 


Page 174 


228 


189 


Windſor Lord and Story. Page 630 
Winſmore and Godwin. 525 
Wirley and Hills. 605 
Wood v. Bryant. 521 
Wood v. Freeman. 1 
Woodcraft v. Kinaſton. 317 
Woodhouſe v. Shepley. 535 
Woodroffe and Braſbridge. 68 
Worthington and Cook. 235, 236 
Wrotteſley v. Wrotteſley. 584 
Wyatt and Smith. 364 
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Yates v. Hambly. 2 27, 360 


York Archbiſhop of v. Sir Miles Sta- 
pleton. 136 


| York Buildings Company ond . 
York Buildings: Company (Caſe of) ) 


56 
York Buildings Company and Higgins. 


107 
York the Mayor and Corporation of 


v. Sir Lionel Pilkington. 302 
Young and Kampſhire, 155 
| Young v. Peachy. 254 
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All 77. 


E RR AT A in the Body of the * 


"i 7. line 27. inſtead of Watſon read Watkins. 


- 13. line 15. inſtead of the fon read ie ſons. | a # 
43. line 26. read where/a freeman of London 8 5 G ins os. © 
49. line 7. dele the word ſecond. 
'$1. line 34. for it read tbey. 

397. line 20. for pleading read plea. 

456. line 15. for Hencage read Heneage. 

499- line 12. for fort read forth. 


ERRAT A in the Marginal Notes. 


Page 67. M. N. 2. after the word and read the term attendant ws * 


the inberitance. 
77. M. N. 1. for deemed read decreed. 
160. M. N. 1. line 14. for leaſe read releaſe. 
189. M. N. 2. line g. for manors read mines. 
330. M. N. 3. line 17. dele the word into. 
436. M. N. 3. line 14. for much read muſt. 
436. laſt M. N. line 6. for his read their. 


490. laſt M. N. the words does not are omitted after the word 
contract. 


507. laſt M. N. after El:zabeth Hancock inſert 6ol. 


587. M. Jr. dele the words which ſhall juſt happen at the end of the 
8th line. 


592. M. N. 2. in the 5th line after witneſs read it. 
627. M. N. 2. in the 16th line inſtead of their read 7he. 
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ALIS T of the Maſters of the Rolls during the 

time LoxD HarDwicks was Chancellor; and alſo of 
Attornies and Solicitors General, and King s Council, 

who were converſant in the Court of n during 


that os 
. aftrs of 1 the Rolls. 


"IR e . a pointed Maſter of the Rolls Tuly 13, 
D #717, and office. dll the latter end of the year 


173 
The Honourable Joux Vzgney ſucceeded him Oe. 9, 1738. 
WILLIAM ForTEsCUE, Eſq; appointed November 5, 1747; 


Sir Fobn Strange, January 11, 174950. 


Sir Thomas Clarke, May 29, 1784. 


© Solicitors General. 


Sir Dudley Ryder a pointed W 30, 1733. 

Sir Jabn Strange, Fanuary 28, 1736. 

The Honourable Villiam Murray, November 27s 1742. 
Sir Richard Lloyd, April 10, 1754. | 
The Honourable Charles Nrk, November 3, 1756. 


Attorney General. 


Sir Dudley Ryder appointed January 28, 1736, | 
The Honourable William Murray, ger 9, 1754. 
Sir Robert Henley, November 3, 1750. 


King's Council. 


Francis Chute, Eſquire, —_— February 14, 173 5. 
Jobn Browne, Eſquire, K Ty 14, 1735. 


_ William Noel, Eſquire, February 6, 1737—8. 


Thomas Sewell, Eſquire, April 4, 1754. 
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Lord Chancellor Hazpwicks. 


Between the Seals after Hilary Term 1736. Anon. Caſe 15 
ORD HARDWICKE faid, that a bill tho' depending Abilldeend- 


in Chancery almoſt fix years was not allowed to be ſuch ED: 
a demand, as to take a debt out of the ſtatute of limi- t 


not ſufficient 
tations z and Sir Joſepb Jekyll, in a caſe before him at to take a debt 
. Rolls, declared bimlell to be of the ſame opinion. — ol — 
é | | tations. 


H ERE a bill i is brought for a general & account, and the Where there 
defendant ſets forth a ſtated one, the plaintiff muſt amend, © = plea of a 


but pays only the cofts of the day. a rol 


brought for a general one, the plaintiff muſt amend. 


| There is no rule more e ſtrialy adhered to in this court, than, 
that when the defendant ſets forth a ſtated account, he fhall not be 
obliged to go on upon a general one, becauſe very often a ſtated 
account would unravel a perplexed affair, which might etberwiſe 
Temain in the dark, if left to a n one. 


voz. ONES 8 LA er 


2 CASES Argued and Determined 


Caſe 3. | Ex parte Rook. 


The power of ORD Hardwicke ſaid, the you of the court of Chancery as to 
jattices of juſtices of the peace extends only to the putting them in com- 


is con- Miſſion, but after they are once in the commiſſion of the peace, this 


0 merely court has no right to puniſh them for any male#behaviour; the only 
— enn redreſs is to move the court of King's Bench, for an information, 


commiſſion, and afterwards the -complainants- may apply to this court, to turn 


panih them them out of the commiſſion, * his lordſhip therefore diſmiſſed 
behaviour, 


which 6 the province of Os Ling) Bunch cabs, 


Caſe 4. | Anonymous, Eaſter Term 1737. 
An order for ORD Hatthbicke' ſaid, where there has been an order that a 


a cauſe to 


ns cauſe ſhould ſtand over indefinitely ; it does not e that the 
definitely im- Cauſe is put off only to the next term. 
plies not tis f 
put off to the 
next term. 
Caſe 5 2 | 2 v. Barker. 


Caſe 6. | Cook v. PIE 


N the 16th of September 1725. John Martyn made his will, 

in which he ſays, I give all my South Sea bonds, &c. in truſt 
* that my executrix ſhall pay unto my ſon Jobn Martyn, the ſum of 
« fifty pounds per ann.” and then gives a legacy of 100. to a niece; 
and ſeveral other pecuniary legacies, all which I direct to be paid 
within ſix months after my wife ſhall have. made a final end of an 


affair depending with relation to a particular eſtate; and gives all 


the reſidue of his eſtate to his wife, and makes her ſole executrix. 


The queſtion upon this will is, whether theſe are ſpecifick or ge- 
neral legacies? Mr. Attorney general-counſel for the executrix argued, 
that if there is a ſufficient fund, the legatees are entitled to pay- 
ment, and if not ſufficient, ſo far as it goes; for if a particular fund 
falls ſhort, a ſpecifick legatee muſt abate in proportion with other 
legatees, and not be reimburſed out of the general aſſets, * 

2 


in the Time of Lord Chancellor HARD wIckx. $; 


The executrix, in her anſwer to. a bill brought by one of the 
ſpecifick legatees, allows the fund was ſufficient to ſatisfy the ſpeci- 
fick legacies, but could not ſet forth what was the exact amount of 
the South Sea bonds, &c. 


It appeared in proof that the. nd came to-2495/, over and 
above the fifty pounds per ann. and the South Sea bonds, &c. 
amounted to 22201, Proverpare 


LoRkD eunnenr 81 


As the fund proves inſufficient to pay the legacies, is it not the 
ſame caſe, as if the teſtator had ſaid, I give ſuch a ſum out of an 
eſtate I am, intitled to? but if the particular eſtate falls ſhort of his 
expectations, will any body ſay, they ſhall not be paid out of the 
general alete 3 


The . within fix months, is no more than a direction for 
the payment of the ſpecifick legacies, and does not make "wy alte- 
ration as to the fund, 


The executrix by her anſwer confeſſes that ſhe hath South Sea 
bonds, South. Sea annuities, and other aſſets, ſufficient to ſatisfy all 
the legacies, which is putting the ſame conſtruction as is now con- 
tended for by the plaintiffs; and though no confeſſion of law can 
poſſibly hurt the party unleſs the fact be right, yet it would be ab- 
ſurd, as the very fund the teſtator had —— in contemplation Was 

not equal to ſatisfy the legacies and annuity, if I was not to extend 
them to the other part of the perſonal eſtate, eſpecially where 
there is a reſidue allowed by the executrix in her anſwer, after 
all debts and legacies are ſatisfied. | 


' Praying general relief is ſufficient though the plaintiff ſhould not rr 


be more explicit in the prayer of the bill; and Mr. Robins, a very p. __ x" oy 


eminent counſel, uſed to fay, General relief \ was the beſt prayer next ent. 


to the Lord's prayer. | 
The admiſſion of aſſett by the executrix to one legatee i is an ad- Admiſin of : 
' miſſion to all. 15 N 


all. 
But as in this caſe, general relief is prayed in one part of the bill, Where gene- 
and particular relief * in another, it muſt ſtand over to be amended, ral relief is 


2 prayed in one 


upon paying the coſts of the day. FERN 3 e = 15 
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4 CAS E s Argued and Determined 


Caſe y. b er and ethics endes 6. Edward? 0, .. 1 
5 Hankin, deccaſed — = Plaintiffs. 

Watkins and Fillers, aſſignees of Exebiel . 
Nr — => Defendants, | 


T* HE bill was brought in order to have an account of the 
tranſactions between Woolley and Hankin, and to be admitted 


-as creditors 'to a proportionable ſhare of the dividends under the 
commiſſion of bankruptcy againſt Ezekiel Woolley. 


On the 25th of February 1717, Woolley borrowed 5001. of Han- 
kin on bottomree, and agreed to pay 26/. per cent. which he ſecured 
on bills of ſale and bills of parcel of the cargo of a ſhip belonging 
to him; and the principal was to be diſcharged when the remit- 
tances from the ſhip and produce were ſold; and after the return of 
the ſhip, till ſuch ſale was compleated, only 5 per cent. intereſt was 
to be paid by the borrower. Moolley executed a bond in the penalty 
of 10001. for performance of covenants, and the lender was to 

cChuſe the goods on which the riſque was to be run; there was a 
proviſo if the whole goods were loſt, then the principal was to fink 
intirely, or if only a part of them, then to abate praportionably : 
other cargoes were ſent exactly upon the ſame terms, and the ſame 
ſtipulations. | VEG 


In 1722 Mr. Woolley became a bankrupt, his aſſignees inſiſted 
this was a very unreaſonable agreement, and ought not to be carried 
into execution ; that the covenants were very unuſual ones, and the 
intereſt very exorbitant, eſpecially as Hankin was to have 5 per cent. 
on the goods after they were actually come home, and therefore 
they inſiſted they have done right, in refuſing to admit the exe- 
cutors of Hankjn as creditors, as they have ordered a ſum to be 
retained to ſatisfy the demand, if they ſhould be eventually inti- 
tled to it. . 


Mr. Brown, for the plaintiffs, in order to ſhew it was a rea- 

ſonable contract argued, that it muſt not be conſidered as a caſe 

of common intereſt, becauſe this is a caſualty, where the principal 

is riſqued and may be loſt, and that he did not remember any in- 

Nance, where the ſtatutes of uſury have been applied to a caſe of 

8 * this nature. | 9 _ * 
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in che Time of Lord Chancellor HARD wWICEE. 


The voyage to the Vet Indies, where this ſhip was bound, is a 
more dangerous one than any other; and beſides there is a very great 
hazard of the ſugars being very conliderably e by the ſea 


waſhing away a great part of it. N 


Though goods are loſt in bottomree contracts, yet if the bottom 
of the ſhip come home, the contractor here is liable to make them 
good. 


In common caſes the bottomree intereſt is paid, till the whole 
remittances and produce are fold, though the ſhip be returned, but 
here, as ſoon as the ſhip arrives in the harbour, the bottointee in- 
tereſt was to ceaſe, and only common intereſt to commence, and 


we have it in proof that Woolley paid 30 per cent. on bottornree to 
others. 


Mr. Owen, of the ſame fide, ſaid, the riſque here was double, 
for it was run upon the goods that were ſent out, a likewiſe 125 
the goods that were to be temitted. 


That common bettomree agreements run for a certain time, as 
ſuppoſe for eight months, though the ſhip return in ie months, and 
though the principal be paid to the lender, yet the 26 per cent. ſtill 
goes on, till the erght months is expired. 


LoRD CHANCELLOR, 


I do not at all wonder that Woolley is broke, and then mol 
to Mr. Attorney General ſaid, do you infiſt for the aſſignees un- 
der the commiſſion of bankruptc that this is an uſurious contract? 
for if you can make it doubtful, whether it is _ or not? I will 
direct an iſſue to try it at law. | 


Mr. Attorney General, for the defendants, inlſted, every con- 
tingent contract is not unuſurious, but its circurnſtanees muſt clear | 
it from uſury. . | 


One hundred and "FIVE nine pounds Hankin actually recen, 
and 5001. 198. 4d, was all the produce from 900 l. worth of gobds 


carried out. 
The contract ſeems to be quite of a new nature, for the counſel 


of the other ſide do not pretend to ſhew any inſtance of ſuch an 
e. 


They endeavoureũ ta compare it to the caſe of EbMithtce EPA ' 


if it was really fo, I would not diſpute the point with them, becauſe 
Vor. II. C in 
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CASES Argued and Determined 


in that. caſe, the cuſtom. of merchants has made it a reaſonable 
and proper contract. 


There is no hazard at all run here by any loſs which might inſue 


from the inſolvency of a factor, for if that had been the caſe, the 
26 fer cent. does not-ceaſe, but Hankin is ſtill intitled to have it 


continued till the principal is ſatisfied. 


The goods returned, whether of ſufficient worth or not, were to 


ſatisfy fully the money lent. at 26 per cent. and the fact was, they 
fell hort in value; and if Moolley had not been a bankrupt, he muſt 


have paid the 26 per cent. to this day. 


Therefore the terms of this contract are — the face of it un- 


reaſonable. 


There is a time too when there is no hazard run, and yet the 


lender ſhali have his 26 per cent. notwithſtanding : befides too, the 


time is uncertain when the contract ſhall end. 


By the common form of bottomree bonds, your lordſhip will ſee 
what merchants think a reaſonable contingent ſecurity. 


Tf the ſhip return in a Aipulated number of-months, as in the caſe 


of an Eaft India voyage, in 36 months, and in the caſe of a Mes 


India voyage, in 16 months, the contract may poſſibly run at 26 
per cent. for the 36 months, but then it cannot poſſibly be extended 


1 any further, but ought to be confined to ſo many of the 36 months 


as are run out before the ſhip arrives. 


Here the riſque is run during the whole time the ſhip is in port, 


as well as out of port: and, in the preſent caſe, the lender runs no 
riſque if the goods are loſt; for there is a proviſo in the preſent 
agreement, that unleſs Mr. Heankin: receives notice on what ſhip 


theſe, goods are put on board, ſo as he may inſure them, that if 
they are loſt, the borrower ſhall not benefit by it. 


In this caſe here was no riſque run upon the loſs of the ſhip; but 


in the common caſe, though the mou are _ and the ſhip: loſt, 
the lender muſt ſuffer. 


Lozrp CHANCELLOR, 


Mr. Attorney General, will you agree to allow the executors of 


Mr. Hankin, upon the contract, intereſt at 26 per cent. during all 
the time, * * the poods were yon * * 


Mr, 


in the Time of Lord Chancellor Hard wicke. 


Mr. Attorney General, on behalf of his clients, deſired time to 
conſult them as to this propoſal: Lord Harduicke ſaid, I tell you be- 
fore hand, I will not carry this contract one jot further than I am 
compelled to do by the ſtrict rules of this court; and, in the 
mean time adjourned it to the firſt day of cauſes in the next 
term. a 


| In Trinity term 1737, the cauſe came on again, when Lord 


Hardwicke was pleaſed to order, that it be referred to Maſter Ed- 


wards to take an account of what is due from Ezekiel Woolley, the 
bankrupt, to the plaintiffs, the executors of Edward Hankin, on 
the ſeveral contracts; and in taking the account, the maſter was 
directed to allow the plaintiffs 26 per cent. for the ſums lent in re- 
ſpect of the riſque of the goods mentioned in the contracts, during 
the voyages outward and homeward; and as to the homeward 
bound voyages, the 26 per cent. is to be computed only in pro- 
portion to the value of the goods remitted in ſuch voyages; and 
at the rate of 5 per cent, only for the reſt of the time mentioned 
in the contracts, during which any allowance of intereſt was thereby 
agreed to be made down to the time of the bankruptcy of Ezekzel 
Woolley : and the maſter is alſo to take an account of what the 
plaintiffs or Edward Hankin received in m 
the ſaid principal and intereſt, which is to be applied firſt to fink 
the intereſt and then the principal ; and for ſo much as ſhall be 
found due to the plaintiffs on this account they are to be admitted 
as creditors under. the commiſſion of bankruptcy againſt Woolley, and 
to receive a ſatisfaction for the ſame, in proportion to the reſt 
of his creditors, | | 


N. B. Lord Hardwicke ſaid, in the caſe of Warner and Watſon, 
an aſſignee under a commiſſion of bankruptcy cannot make an 
compoſition of a debt due to the eſtate of the bankrupt, though 
recommended by the court, without a previous meeting of the 
creditors for their concurrence, in conſequence of an advertiſement 
in the Gazette for that purpoſe, | 


- 


George 


of the credi- 
tors. 


or goods towards 


An aſſignee of 
a bankrupt 
cannot com- 
pound a debt, 
without a pre- 
vious meeting 
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— bs venſon be gotten, at the time of the deceaſe of the ſaid Jobi Allen, 


8 ASE s Argued and Determined 


Caſe 8. George Malden and Mary his wife, To-) 
mas Couper and Sarah his wife, and & Plaintifts: 
Walter Warburton, and Ann his wife, 


Littleton Points Menil, Richard Harper, 
executor of Samuel Allen's will, Ann | 
Burdet the repreſentative of a ſurvi- > Defendants. 
ving truſtee, John Minors and Henry 
Scat, executors of Samuel Allen, 


HE caſe aroſe upon the owing {ment made upon 
| the marriage of Jobn Allen, and Eſther Stevenſon his wife. 


Where a pur. © The firſt limitation was to John Allen, for life, remainder to 
chaſer bas gi- “ Ffther his wife, for life; then to the uſe of Burget for a 
0 hag * cc ter of years; then to the uſe of the fir ſt and every other ſon 
eſtate, the *© of the Nai in tail male, and in cafe there hall be no iſſue 


miſtake or ig - male of the ſaid Jobn Allen, on the body of the ſaid Eber Ste- 
ſome of the | n . 
parties to a . or of the ſaid Eſther Stevenſon, which ſhall firſt happen, or in 
conveyance, © wentre ſa mere, and in due form born after the death of the ſaid 
* John Allen; or in caſe the iſſue male between them lawfully be- 


under a mar- 


nage ſettle. ** gotten ſhall all of them die without iſſue male, and that there ſhall 1 
mt, "Hol e be a failure of ive male of the body of the ſaid John Allen, on 4 
the prejudice ©* the body of the ſaid Eftber Stevenſon begotten, and that there "8 
of a fair pur- © ſhall be at the time of ſuch failure iſſue female, one or more * 


chalet. e daughter or daughters between them the ſald Jen Allen and 
Eber Stevenſon begotten, bing at the time of the ſaid Joby 
« Allen's deceaſe, or of the ſaid iber, which of them ſhall firſt 


et f, - es N Wa — i 
r 


cc happen, or born alive in due form after the death of the faid : 

* John Allen, that then the truſtees, or the ſurvivor of them, or 

te the executors, &c. of ſuch ſurvivor, ſhall, by and out of the * 
* rents and profits ſo to them as aforeſaid limited for the ſeveral 5 
<« terms of 600 and 590 years, raiſe and levy, receive and pay, as 8 


eto and for the portion of ſuch daughger and daughters, the ſe- 
% veral ſums hereafter mentioned; if one daughter the ſum of 
4 3o0ol. if two or more 4000/7. gqually to be divided amongſt 
them, to be paid at their ſeveral reſpective ages of twenty-one, 


if the ſame can be ſo ſoon raiſed and paid; but if not, then the 5 
* ſame to be paid ſo ſoon as it can be raiſed; and in the mean time, *P 
for their ſupport and maintenance, intereſt at the rate of 5 per cent. 8 
ce per ann. by half yearly payments.“ : 2 

There was a power of revocation, except as to the lands in join- > 
ture, and which were ſettled to the uſes of that marriage, which be” 


revocation 


4 


in the Time of Lord chancellor HARDWICEE. 


revocation was aſterwards executed as to the uſes upon all the lands 
except the jointure. | 


John Allen died, and left a widow and four children, a ſon, 
named Samuel Allen, and three daughters. 


Upon an agreement between the mother and the ſon, ſhe joins 
with him in a recovery, in order to make a title to Mr. Menill, a 


purchaſer of the eſtate of his late father John Allen. 


After the contract, Menill flies off, and refuſes to perform the 
articles; but Samuel Allen obtained a decree againſt Menil! for a 
performance of the articles the 19th of February 1732. Menill did 
not even then think fit to perform the contraR, till May 1733, when 
Eſther Allen died, which made it an eſtate in poſſeſſion inſtead of 
reverſion. 1 : 


It was afterwards agreed between Samuel Allen and Menill, that 
he ſhould have the eſtate ; and it being pretended that the mother's, 
Eſther Allen's, bargain and fale, in order to make a tenant to the 
pracipe, was never inrolled, and therefore void, Samuel Allen ſuf- 
ferred a new recovery, and then conveyed the eſtate to Menill. 
9821. was the confideration of the mother's executing the agree- 
ment; but Menill inſiſts, that the bargain and fale not being in- 
rolled, ſhe has not performed her part, and therefore void. 


Q 
He alſo inſiſted, that the plaintiffs having agreed to give up their 
Tight to the ſum of 40001. in the articles between the mother and 
the ſon, in order to enable Samuel Allen to bar the remainders 
over, 5091. was paid to her for her own ſhare as conſideration 


money, and 2001, likewiſe paid to her for rent, unjuſtly received 
by.the ſon. CHE | 


Jobn Stevenſon, (the father in law of John Allen, to whom John 
| Allen had conveyed the eſtate, which by the power of revocation he * 
might diſpoſe of) made his will, and deviſed the faid eſtate to 
truſtees, in truſt to raiſe for his three grandaughters the full ſum of 
400 l. to be paid to each sat their full age of twenty-one years, 
and if any of them die, their ſhare to go to the ſurviving ſiſter. 


The articles between Samuel Allen, and Eſther Allen the mother, 
and the three ſiſters, were made to ſecure to Eftber the ſum of 2001. 
to Mary Allen 1001. and to ſecure likewiſe to Efther 5ol. to be 
divided equally between the daughters; a clauſe at the end of 
the articles, by way of general releaſe of all the parties. Upon 
Samuell Allen's performing his covenants, Eſther was to deliver up 
all deeds whatſoever, her jointure excepted, | 
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CASE S Argued and Determined 
The articles entred into with Mr. Meni! were an abſolute 


conveyance of a reverſion in fee, free from all incumbrances, 
except the jointure of Efther the mother of Samuel Allen, in 
conſideration of 748991. 15s. od. the purchaſe money : there 
was a covenant of warranty from Samuel Allen, againſt all incum- 
brances done by him or his anceſtors ; in the ſchedule of incum- 
brances, the very firſt mentioned are the two terms, one of 600 
and the other of 490 created by John Allen in the ſettlement ; 
the ſecond of which was for raiſing 4000 1. for his daughters. 


The decree of the court of Chancery was, that Menill ſhould 
rform the articles, and that the conveyance already executed 


| ſhould be delivered to Menill, and not that a new conveyance 


ſhould be prepared. 


Mrs. Efther Allen died in 1733, then Menill, who hung off be- 
fore, was very eager to perform his part. 


Samuel died in June 1734. 


The bill is brought in order to have the ſum of 40001. raiſed by 
there preſentative of the ſurviving truſtee, and paid to the daughters, 
and alſo for the ſum of 9921. they are intitled to under the articles 


between Samuel and Eſtber Allen. 


Mr. Wilbrabam, council for the plaintiffs, 


I hope your lordſhip will be clear that the daughters of John 
Allen are intitled to the 4000/7, unleſs they have done ſome ſubſe- 
quent act to bar them. 


It has been inſiſted, that, unleſs the daughters have releaſed the 
40001. there was no conſideration for the 9921. paid to Efther 
under the articles. | | 


He cited the caſe of Moor v. Mayhew, 1 Ch. caſ. 34. where pay- 
ing part of the purchaſe money after he had expreſly, upon his own 
ſhewing, notice of a deed of leaſe and releaſe, it was held, that he ſhall 
be preſumed to have had notice ab initio. 


Where there were other dealings between Samuel and Eſther, 
and other controverſies, the releaſe ſhall not be extended to any other 
tranſaction beſides the articles themſelves in favour of a purchaſer 
with notice; and for this purpoſe he cited Bovy contra Smith and 
Bany, 2 Ch. caſ. 124, © There the plaintiff had given a diſtinct 
« releaſe, before the purchaſe made, of all actions real and perſonal, 
and yet there was no occaſion proved, why. that releaſe ſhould 
be made, nor any alledged, and there were other dealings be- 

1 | 5 _ ** tween 


in the Time of Lord Chancellor Harxdwicke, 


. tween them, and therefore were preſumed not to relate to this 
te matter, and ſo the decree paſſed for the plaintiff,” 


Mr. Brown, council for Mr. Menill, ſaid, the croſs bill is brought 
to have an aſſignment of the two terms from the fiſters of Samuel 
Allen delivered over to Mr, Menill to ſecure his purchaſe, 


The eſtate on which there was a limitation to the daughters was 
ſold for ſo ſmall a ſum as 15001. 


The objection ſtarted by the plaintiff was never made till ſome 
of the purchaſe money was paid, nor even till the aſſignment of 
theſe very terms was drawn and ingroſſed, and. upon the very 
brink of being executed by them. 


The releaſe is drawn in as full, ample, and general words or term: 
as can be deviſed, to prevent any diſpute. 


The firſt contingency is, in cafe there ſhall be no iſſue living at 
the time of the deceaſe of Jobn and Eſther, or either of them; 
and the laſt clauſe that ſpeaks of the payment of the 40001. men- 
tions, that the intereſt of five per cent. ſhall be paid the firſt half 
year after the deceaſe of John or Ether. | 


Mr. Attorney General, in reply for the plaintiff, compared this 
caſe to the common one in ſettlements of a. limitation to A. for life, 
remainder to the iſſue male of his body, remainder over on failure 
of iſſue male, if there ſhould be iſſue male at the deceaſe of the 
father, yet if it ſhould fail afterwards, the remainder over would 
ſtill take place: and, that if upon the execution of the articles the 
40001. had been in contemplation, there ought to have been an 
expreſs covenant from the daughters to renounce the benefit of 
this proviſion, and as there is no ſuch covenant, he ſubmitted it 
to the court, that the plaintiffs are ſtill intitled to the 4000/7. 


LoRD CHANCELLOR, 


This ſettlement is very-inaccurately penned ; it has been inſiſted 
that the meaning of it is, that if there ſhould be a failure of iſſue 
male, in the life time of John Allen and Ether his wife, then the 
40001. ſhould not be raiſed, and therefore, as there was iſſue male 
in the life time of Jobr and Eſiber, the contingency has ne- 
happened. 5 


But this is an abſurd conſtruction, to confine it to iſſue male 
in the life time of John and Eſter, becauſe it is expreſsly extended 
to iſſue male born, in due time after the death of John, therefore 
this can never be the meaning of the words. 15 
| 0 
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CASES Argued and Determined 


I do not think that the releaſe under the articles is material on 
one ſide or the other, and therefore it _ be thrown out of 
the caſe. | 


There are three conſiderations : . 


Firſt, Whether the contingeney has taken place upon which 
the truſt of theſe terms was to ariſe, or not? and if it 1s ſtill to be 
regarded as a beneficial intereſt, ar whether they are attendant 
upon the inheritance ? 


Secondly, Whether the plaintiffs have barred themſelves of their 
right to the 40001. ? 


Thirdly, Whether the defendant Mr. Menill i is intitled to have an 
ee of theſe terms? 


As to the jirſ? queſtion ; upon taking all the circumſtances of 
this caſe together, I am of opinion the contingency has not 
happened. 


© That in caſe there ſhould be no iſſue male of the ſaid Jahn 
* Allen on the body of the ſaid Eſther Stephenſon begotten, at the 
< time of the deceaſe of the ſaid Jobn Allen, or of the ſaid Eſther 
4 Stevenſon, which ſhall firſt happen, or in ventre ſa mere, Sc. 
Vide the ſettlement. 


* Or in caſe the iſſue male between them, ſhall all of them die 
© without iſſue male, and that there ſhall be a failure of iſſue male 
of the body, &c. and that there be, at the time of ſuch failure, 
ue female, one, or more daughters between them the ſaid John 
* and Eſter begotten, living at the time of the. ſaid Jobn Allen's 
* decealſe, or of the ſaid Eſther, &c. then the truſtees, &c. ſhall 
* raiſe and pay, if one daughter 3oool. if two or more 4000k. 
* equally to be divided, &c.” 


The ambiguity of this clauſe ariſes from the word living. 


The counſel for the plaintiffs have conſtrued living to refer to 
daughters living at the time of the failure of the iſſue male, and 
that the meaning of the words living at the time, &c. are to be 
token as a further deſcription, in regard to the failure of iſſue 
male, 


The counſel for the defendants have conſtrued the word ltving 
to refer to the iſſue male, living at the time of the ſaid Jobn 


Allen's deccaſe, or of the laid Eſther, which ſhall firſt happen. 


The 


in the Time of Lord Chancellor Hazpwicks, 
The clauſe relating to the payment explains it ſtill further, and 


ſhews the parents could ;not mean to extend the payment of theſe 


portions to a ſon's dying without iſſue male at any time whatſo- 
ever, for the brother might have lived to fourſcore years, which is 
too remote for them to have in their contemplation, and therefore 
they have fixed the payment at twenty-one. 


The intereſt alſo was to commence upon the dying of "John 


| "Allen, Se. 


This refers to either dying without iſſue male, and in this caſe 
both died leaving iſſue male. 


The meaning then is Jy ain, that this was intended as a proviſion 
for daughters, if. there 
death of Jobe Allen, or of the ſaid Haber 


The common and ordinary proviſion in marriage ſettlements is, 
that if the ſon die before twenty-one, then the truſtees, &c. ſhall 
by fale, &c. levy and raiſe, &c. and not that it ſhould be ſtretched 
to a dying at any time, 


The ſecond queſtion is whether the pin have barred them- 
| ſelves of their right. 


To my apprehenſion, it was intended by the mother, i 
and ſon, that all the eſtate in the family ould be parted with upon 
the conlideration expreſſed in the articles. 


It appears plainly too, that the ſon was to convey this eſtate to 
Mr. Aenil, clear of every thing but the eſtate for life, which the 
mother had by virtue of her jointure, without any reſervation beſides 
for any other part of the family, i 


Great part of the eſtate of Jobn Allen was ſettled on the mother, 
with remainder to the ſon in tail, remainder to him in fee, and 
therefore the ſon, by -fine, could have barred the'remainder on all 


the eſtates, except the eſtate left by the grandfather. 


The proviſo was not intended to fave any right the daughters 
might have upon any of the lands, and after having a ſum of money 
in conſideration of theſe articles, it would be too much for them to 
contend that they have a right to ſet up. this demand. 


It ſeems to me, that Mr. Menill has given very amply for this 
eſtate, and ſhall a miſtake of the parties, who knew nothing of 


the 4000l. at the time, turn to the prejudice of a fir pur- 
chaſer. 


Vol. II. E It 


ould be only daughters at the time of the 
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3 C A8 E 8 Argued and Determined 


It is rightly obſerved, that the bill is inconſiſtent; for would they 
have the confideration of theſe articles and the. 4000 J. too, when 
their releaſing all demands was the only pretence for the ſum of 
982 J. the conſideration money in the articles? 


It is faid, that the whole articles muſt be performed; but Samuel . 


Allen has not performed his part, for he has not conveyed the 
Shewwell eſtate, and therefore the articles are void: But till the de- 
fendant Mr. Menill is intitled to his equity, for the heirs of Samuel 
ought to p:rform it. 


And if the plaintiffs inſiſt upon the 982 J. they muſt convey to 
Mr. Menill, or elſe they are not intitled to it; which they agreeing 
to accept, Lord Hardwicke diſmiſſed the bill as to the truſt of the 
term ſet up by the plaintiffs, and they were decreed to convey by 
an aſſignment of the terms to Mr. Menill upon payment of 59o /. 
part of the 982 J. which ſum was directed to be paid in thirds to 
the plaintiffs from the time of the conveyances executed, the reſidue 
of the 982 J. was directed to be paid to the executors of the mother 
the plantiffs Malden and his wife. e 


Lo 


.. Anonymous, Michaelmas Term 1 73 7. 
T_ — HERE had been no demand, or any rent paid in thirty 
rent paid in 1 years; the 2 who was intitled recovered it upon a ver- 
30 years, yet dict. Lord Hardwicke ſaid the defendant muſt pay the coſts at 


5 law, but as the laches aroſe on the part of the plaintiff, and the ob- 


at law to the ſcurity of the title to the rent, from the want of a demand for ſuch 
perſon reco- a great length of time, he ſhall not be allowed coſts againſt the 


vering there, g g 
but none in defendant in equity. 


equity. 
— Melliſb and De Co/ta. 
2 Hardwicke in this caſe laid down the following rules. 
Vying end 2 


revying in al. Tat dying and revying in affidavits, is intirely diſcountenanced in 
fidavis not the court of King's Bench, @ fortiori in a court of equity. 
allowable. 1 | 

A | di - © s . . . | 
8 That there may be an application to the court in the caſe of 4 
applied for guardianſhip of children, though there be no cauſe depending. 
28322 ſuit A . C. REA . 74 « „ Met. 2 | 

epel Ing. 3 _ 5 f Was 9 8 
A teſtamen- That it is clear in point of law, a te/famentary guardianſhip is not 
tary guardian- aſſignable. | f 
ſhip not aſ- ; 


in the Time of Lord Chancellor HARDwICRE. 1 5 


That the children have a natural Right zo the ears of their mother: Children have 
and his Lordſhip made an order en Mr. De Cofla the grandfather, Ar ge 
who was a defendant in the cauſe, to deliver the children up to their mother, 


the mother, the wife of the plaintiff, | 


Anonymous. ä | Caſe 11. 


1, 
ol 
4 
yo 
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Bill in Chancery, ſaid Lord Hardwicke, is never diſmiſſed for A bill for 

want of parties, but ſtands over, upon paying the Coſts of nent 3 1 

the day. miſſed, but 
i | ſtands over, 

A decree of Sir Joſeph FekyPs, in a cauſe at the Rolls to diſmiſs A decree to 


a bill for want of parties, was reverſed afterwards for that reaſon, diſmife a bill 


= * p * : 
%F * N . Cz 
nts ag 
4 iS 


conſideration, it is not voluntary, nor can it be ſet afide. eſtate ſhall be 


. this ac- 
and a decree of the ſame nature in the court of Exchequer, was re- pri etine"F 
verſed likewiſe in the houſe of Lords, in the houſe 

| | of Lords. 
Anonymous. „ 

ORD Hardwicke laid it down as a rule, that where a perſon . if 
5 has an intereſt, it is not ſufficient for him that he has been maſt produce 
ſiatisfied, he muſt produce a releaſe, or his evidence cannot be the releaſe 
8 read | ) before he can 
by bi , . be an evi- 
= | * 
1 Oldin v. Samborne. Caſe 13. 
. of E Hardwicke ſaid in this cauſe it was improper for a guar- What ads of 
1 1 dian to purchaſe his ward's eſtate immediately upon his coming * 1 
1 of age, but though it has a ſuſpicious look, yet if he paid the full an infant , 


good. 


If he gave a full conſideration for his ward's eſtate, it will not be ſet aſide. 


2 8 
n 
1 P 

* 


An equity of redemption may be conveyed by bargain and 
late. -- 18. > ; | | 


) 


After Hilary Term 1 7 37. Caſe 14. 


4 * ORD Hordwicke ſaid, tho a receiver is appointed by this court, The ſtatute of 
* yet that will not alter the poſſeſſion of the eſtate in the perſon ee 
f who ſhall be found intitled at the time the receiver was appointed, wichſtanding 
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po as to prevent the-ſtatute of limitations running on during the right te appoint- 
3G in diſpute - ment of a re- 
pute. ceiver. 
Read 


5 
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Caſe 155 Read v. Read, Movember the 26th 1739. 


Where two ORD Hardwicke thought it a very ſtrong ſuſpicion of fraud in 
— this caſe, that two ſeparate bonds ſhould be given upon the 


| the fue coy ſame day for different ſums, and one of them juſt double the penalty 
— viry - of the other, where one bond for the whole ſum was the moſt A 
— proper and natural method : his Lordſhip for this reaſon directed aa 9 
Don a ſuſpicion * before a Maſter into the conſideration of the bonds. 3 


of fraud. 


Caſe 16. or wn verſus Hicks and | Grandin verſus Graydon, 
January 14, 1739 
KO Sr vel + ASH Lf. 2 
HIS caſe aroſe upon the words of two wills, the one made 
by the father, and the other made by the mother of Mary 
Graydon, the plaintiff in the croſs bill. 


Tur FATHER'S WILL, © I give the fum! of on? tbenſand pounds 1 
* to, my only daughter Mary Graydon, to be paid her at her age of - 
e twenty-one years, of on the day of marriage, which ſhall firſt q 
happen, provided ſhe marry by and with the conſent of my ex- 
* cutors, but in caſe ſhe dies before the money become payable, on 
« the conditions aforeſaid, then I give the ſaid thouſand pounds 
* equally between my two youngeſt ſons, Benjamin and Gregory 
* Graydon. Mrs. Mary Gregory, grandmother of Mary Graydon, 2 
* Mary Graydon the mother, and . . Gregory the uncle, 4 
to be my joint and ſole executors.” $ 


Tux MOTHER'S WILL, © Lem, 1 to my daughter Mary I 
* Grayden, all my wearing apparel of all forts, with all my drefling = 
e plate, jewels, watch chain, &c. 


Then my will is, that in caſe my daughter Mary Graydon thall 
* marry before ſhe comes to the age of twenty-one years, without 
te the conſent and approbation of my executor, under his hand 
« firſt had and obtained, (if he be living) hat then fle ſhall not be 4 
*« intitled to any part of " ſuch legacies, as I have herein left ber, but oo 
„ that whole ſhare ſhall be equally divided amongſt my ſons Ben- 1 

* jamin and Gregory — ; the reſidue, after her debts and Is 
e legacies paid, ſhe gives to her three children Benjamin, Mary and 3 
* Gregory, equally to be divided between them, or the ſurvivors of | 
them, ſhare and ſhare alike, and appoints her ſon Jobn Graydon * 
to be her ſole executor,” « 


A 


A 


* 


The bill was brought by the plaintiff in the original cauſe, 7 
againſt the defendant Hicks, as the huſband of Mary Graydon, to 
relinquiſh © 


* 


3 
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relinquiſh the thouſand pounds which was left to the wife under 
the will. of the father, ſhe having married without the conſent of 
the executors, and contrary to the direction of his will, and likewiſe 
to relinquiſh the legacies under the will of the mother. 


| The executors under the will of the father were all dead before the 
marriage of Mary Graydon. 


And John Graydon appointed executor under the will of the 
mother, and who was to give his conſent to Mary Graydon's mar- 


riage, renounced the executorſhip in the moſt formal manner in 
the eccleſiaſtical court. 


againſt the plaintiff in the original cauſe, as one of the deviſees 
over, under both wills, in caſe of Mary Graydon's marriage with- 
out conſent, and likewiſe againſt Mr. Timewell, who took out ad- 
miniſtration to the mother, on the executor's renouncing, and like- 
wiſe adminiſtration de borzzs nom to the father. | | 


Lord CHANCELLOR. This caſe comes before me under very 
extraordinary circumſtances ; it is a melancholy confideration that 
ſome of the parties ſhould be ſo void of honour and decency, and 
in the firſt place that a child ſhould pay fo little regard to the di- 
rection of parents; but I do not fit here to determine upon the 
moral character and moral behaviour, but I muſt 
the rights only of partics. 


Mary Graydon the plaintiff in the 


The firſt queſtion is, whether 


croſs cauſe is married, or not. 


Secondly, If ſhe is married, what effect that will have both in 
reſpect to the will of the father and mother. 


As to the firſt queſtion, I muſt take her to be married, and 
ſhould do her a great injury if I did not, but here is ſuch evidence, 
as would induce any jury to find the marriage ; if there was the 
leaſt doubt, I ought to direct an iſſue to try that fact, but there 
is no room for it in this caſe, as not the leaſt evidence on the 


doubtful. 


The previous ſtep towards a marriage was Mr. Hzicks's courtſhip, 
and an application to the adminiſtrator Mr. T:mewel/, upon that 
footing ; be ſaid likewiſe to two perſons, when he was aſked if he 
was married, that he choſe to conceal it for the preſent, for fear of 


Her immediately after this to lodgings, call'd her by his own name, 
had a piece of plate with both their arms engraved, a child born, 
Vo L. II. F and 


The croſs bill was brought by Mory Graydon, as à feme ſole, 


determine upon 


part of the defendant Mary Graydon has been offered, to make it 


his father, but promiſed to reveal it in a fortnight to Timewell; took 


k , 


* 
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and entered by Hicks himſelf, in the 3 of the regiſter of 
St. Giles's pariſh, as the child of Robert and Mary Hicks, and no 
proof of their cohabiting otherwiſe than as man and wife. 


Therefore I ought to conſider it as a marriage for the honour 
of the lady, though the gentleman has im a moſt diſhonourable 
manner, upon his oath, denied the marriage: I am afraid intereſt 
had too large an influence in his anſwer; and as he appears to have 
had a very great ſway over this unfortunate lady, or he could never 
have prevailed over her to bring a bill as feme ſole, I'will put it out 
of his power to touch any of the fortune, that he may not embezil 
it to the prejudice of the child. | | | 


In conſequence of my opinion the croſs bill muſt be diſmiſſed. 


The firſt queſtion upon the original cauſe is, what are the rights 
of the parties under the two wills N 


As to the ſurplus of the father's perſonal eſtate, I muſt take it to 

be undiſpoſed. 
The rule of this court is, if there is any declaration that exe- 
Where execu- cutors are but truſtees, or if they have particular legacies, that the 
cors are &*- refidue ſhall be conſidered as undiſpoſed; there have been caſes in- 
only truſtees, deed where the wife alone has-been appointed executrix, in which 
or. have parti--the court have held that ſhe ſhall be intitled to the refidue; but here 


= — the wife is not ſingly executrix, but two others are joined with her. 


the reſidue | 
ſhall ve con- The conſequence of this will be, that the children will be intitled 
"to two parts and the widow to one. 


diſpoſed. 


The next confideration is as-to the legacy of a thouſand pounds 
to Mary Graydon, under the will of the father, 


Here is-certainly a diſpoſition over in caſe of a forfeiture, ſo that 
it ſtands diſtin from thoſe caſes where there is no deviſe over. 


——— —ʃ—' — — — — — — ꝗ22ĩ— 


Where the condition is become impoflible, by the perſon dying, 
"whoſe conſent was neceſſary before the marriage, it is an excuſe. 


It. is the con- TI am likewiſe. of opinion that this is only a condition ſubſequent, 


ſtant rule of to diveſt the legacy, in caſe of a marriage before twenty-one ; and 


law in condi-,, |, 3 ds 
tions ſubſe- it is the conſtant rule of law, in the caſe of conditions ſubſequent, 


quent, that if that if the performance becomes impoſtible by the act of God, that 


the perform. it jg abſolutely void; for in Co. Litt. 206. a. it is laid down, that in 


ance becomes : : "I 2 
impoſſible by caſe of a feoffment in fee, with a condition ſubſequent, that is im- 


the act of poſſible, the ſtate of the feoffee is abſolute; and therefore the 
ſolutely void. daughter, according to this rule, is intitled to the thouſand pounds 


under the father's will. 


4 | 5 Two 
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To queſtions ariſe under the will of the mother, firſt, with 
regard to the ſpecifick legacy to the daughter, and ſecondly, with 


regard to the ſurplus, 


I am of opinion that the latter clauſe goes to the whole, and that 
the words ſhe ſhall not then be intitled to any part of ſuch legacies as 
I have herein left ber, being ſpoken at the ſame time, is no more a 
relation to what goes before, than to What follows, but is oy 
W to both. 


But it has been objected, chat this is not "Ms a marriage as is The word ex- 
a breach of the condition, becauſe Jobn Graydon the executor has ccutor in the 


h 
renounced, and never took out adminiſtration, and therefore it has e. 
been granted only with the will annexed to Mr. Timewell. 2 2 
's On WhO 


be adminiſtrator, being a power not annexed to hi office, but independant from the reſt of his duty. 


Now I am of open the objection is not well grounded, for this 
is a deſcription of every perſon, who ſhall be adminiſtrator, and 


that this was a power not annexed to the office of executor, but in- 


dependent from the reſt.of his duty as executor. 


And therefore, upon the whole of this part of the caſe, I declare The portion 
that this marriage is a forfeiture of the portion, given under the will _ the mo- 


of the mother. — 
Walton v. Hobbs, December 10th 1739. Caſe 17. 
The rule th 

HERE there is a fingle depoſition only, againſt the oath letra 


of a defendant in his anſwer, and the facts denied in the 3 decree 'up- 
_ anſwer, are equally ſtrong with thoſe that are affirmed by the de- on the evi- 
poſition, there the rule, that you can have no decree upon ſuch 2 of a 4 
ſingle evidence, againſt the defendant, will hold; but where, as in Cs as 
the preſent caſe, there are a great many concurring circumſtances fendant, holds 
that ſtrengthen and ſupport the depoſition of this witneſs, it does only where 


not come within the aforementioned rule. nied in the 
| anſwer, are 


_—_ ſtrong with thoſe that are affirmed by the depoſition. 


— 


Lyddal v. Weſton, January the 18th 739 | Caſe 18. 


18 [ HERE was a reſervation in a grant of an eſtate by the crown, 
of. tin, lead, and all royal mines within the premiſſes. 


The maſter ſtates it, there is a probability that there are ſuch 
mines, and therefore he reports the plaintiff Mr. Lyddal cannot 


| . 


make a good title. 
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is, that the maſter is miſtaken, for there is no evi- 


The ' 
dence of — min 


es, or even a probability of them. 


LoRD CHANCELLOR, 


I am of opinion the exception is well founded. 


This is one of the caſes of W and unwillingneſs in a 
purchaſer. 
The court of It is the buſineſs of this court to carry ſuch agreements into exe- 
ckancery n cution, and muſt govern it ſelf by a moral certainty, for it is impoſ- 
| — bo ml ible in the natute of things, there ſhould be a mathematical cer- 
ts execution, tainty of a good title. | 


overt: them 
Faroe: by a moral not a mathematical certainty. 


No pretence that there has been any ſearch for royal mines for 
111 years, and upon „ the probability is great that there 
are no ſuch mines, 


There are often ſuggeſtions of old entails, and often doubts what 
iſſue perſons have left, whether more, or fewer, and yet theſe were 
never allowed to be objections of chat oo; as to overturn a title 
to ah eſtate. | 

3 - No inſtance where the crown has only a bare reſervation of royal 
ly a bare re- Mines, without any right of entry, that it can grant a licence to any 
ſervation of perſon, to come upon another man's eſtate, and dig up his foil, 
2 — and ſearch for ſuch mines, I am of opinion chere is no ſuch power 
grant a licence if The crown, and likewiſe, that dy the royal prerogative of mines 
ES = they have even no fuch power; for it woul very prejudicial, if 3 
2 dur the crown could enter into a ſubject's lands, or grant a licence to i 
eſtate and , work the mines; bur when they are once © they can re- 
2 "Arai the owner " oF the Toit ſoil from work! — > em, and can either 
A, But when work ther themſelves, or Dr grant a a licence for others to work them. 4 


EEE FJ, mines are once —— 


—— — — — — — — 


opened, they can reſtrain the owner of the ſoil from 4 them, . can either Work the mines them- Y 

o” 2 = ahne, or grant a 2 n to l them, 5 

| It * * of miſchievous conſequence, to allow it to be an 2 
objection to a title, that it is derived under a grant from the crown, 


in which there is a reſervation of ſuch mines, eſpecially as all grants 
from the crown, have for the moſt part, ſuch a general reſervation; 
but the fact in the preſent caſe is, there has never been an exertion 
of this right in a fingle inſtance, ſince the grant, and no probability 
there ever will. 
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Davis v. Davis, January the 26th 1739. Caſe 19. 


. Har debe, 45. EAR Aa hls Ae - 


HIS cauſe came before the court upon an appeal from a #©© 
1 former decree, and likewiſe upon exceptions to a maſter's 
report, | | 


There was a bill brought for 1001. legacy, againſt the defendant, 
charged by a will upon a real eſtate, the reverſion of which be- 
longed to the defendant, the anſwer denied the whole equity of the 
bill, but was reported inſufficient. - + | 


The maſter has reported the ſeveral proceſſes regular in this cauſe, 
exceptions were taken to this part of his report, and it 1s inſiſted for 
the defendant, there is a material irregularity in the preſent caſe, be- 
cauſe the proceſs has never been duly ſerved, and no endeavour to 
ſerve it; for the defendant has lived for twenty years in one place, 
is a conſiderable farmer, has appeared publickly, and deals publick- 
ly, is ſeiſed of a real eftate of 201. per ann. beſides renting a large 
farm, ſo that he might eaſily have been found. | 

The council for the defendant, in ſupport of this fact, offered to Upon excep- 
read athdavits ſubſequent to the maſter's report, upon a ſuggeſtion _ . 
that the plaintiff's were made but the evening before the maſter's re- — Js. 
port, and conſequently they had not time to anſwer them; but Lord cannot read 


Chancellor would not allow them to be read, for he ſaid, this 1 709m 
10 equent to 

would be determining the matter ex poſt facto. | it, notwith- 

h ſtanding the 


affidavits of the adverſe party, were filed but the evening before the report. 


They likewiſe inſiſted for the defendant, that this decree is ex 
parte, for the defendant has yet never been heard, notwithſtanding 
he has put in an anſwer; for where a defendant by his anſwer denies 
'the whole equity of a bill, though upon a reference to a maſter, 
it is reported inſufficient, yet it is ſo far an anſwers that a bill can- 
not be taken pro confeſſo. | | 


A wy GR : 
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In ſupport of this doQtrine, the caſe of Hawkins and Crooke, be- 
fore Lord Chancellor King, on an appeal from the Rolls, 2 Vins. 556. 
Was cited, and what materially weighed with the cqurt in that caſe 
was, the coſts being paid to the plaintiff, * upon the defendant's an- 
ſwer, being reported inſufficient, and likewiſe the ſubpæna's being 
taken out for the defendant's putting in a better anſwer, ſo that this 
the court ſaid in ſome meaſure does eſtabliſh it as an anſwer. 


— 
* 


VN. B. Mr. Peer Williams in his report of the caſe has omitted to mention this 
circumſtance. 


LORD 


Vo I. II. wy, 0 
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_ Logp CHANCELLOR, 
Thett are two eſis ace in this ci: | 
Firſt, Whether there has been an irregularity in ſerving the 


procelles? 


* 


Secondly, Whether there is error in the judgment of the court: 


The rſt comes pro before the court on exceptions. to the 
maſter” Eg, co in Wing that the * of this cauſe were 


other 


For if thts al dither kesgtlnty Abd of Had been gular 
ſerved, a ET is Be ene by . 7 


But up pon Hearing the affidavits on the plaintiff's behalf, I am of 
opinion that the maſter's report is right, and that the exception 
„5 t be over - ruled. 


* is moſt manifeſt in this caſe, that the defendant has abfconded, 

pod. Cog t he went armed; it is ſaid indeed that a pitch-fork and 

a i are to6ls of bis trade, but the queſtion is, what uſe he 
4 of them? if to prevent his bei arreſted, they are as bad 
weapons as a ſword or a dagger, and is fuch a reaſonable terror, as 

may deter a ſheriff's officer, without being a coward from attempt- 


ing to arreſt. 
X 


It is true, if a prooeſs of outlawry, ak acapias utlagatum has iſ- 
ſued irregularly, and there has been no attempt to ſerve them, the 
court will make the plaintiff pay coſts, but Here is no pretence for a 
complaiitt of this ſort in the preſent caſe. ' 


"The cond queſtion, is upon the decree that has been made 
the GE this cauſe, Me 


And this is a very conſiderable queſtion, with regard to the au- 
thority 'of this . and the execution af juſtice: in it. 


I \ſhall not give a any cencluſive opinion in this point, till T have 
conſulted the Maſter of the Rolls; for unleſs ſome method can be 

found to remedy this * any deſendant may elude the 
June: of this court. 


The pratticat The practical regiſter is not a book of authority, but it is bet- 
regiſter in ter collected than moſt of the kind, J ide title Sequeſlration, . 


chancery * Page 328 & 330. 
4 'A plaintiff 


in NO Time of Lord Chancellor Hazpwicke. 23 
A plaintiff; i ob told, becauſe he has a f. 7 4 - After goods 


t, for, not ie in his an bh r, and Gels or area tar 
emit agua 20 SH upon the ke ation, thät he mu ſtop on 1 rark 
there, for 2 this court, till he has 7 50 ns for want 


bill to NAA. e 
The principal queſtion is, whether the court can take a bill Selen he ha 


pro confeſſo, where an anſwer has been put in which i8 reported 1 


of this court, compared v wh others, The proceed. 
hg to, the core of the civil law in on. in this 


and analagous to che common law i in | others.” us 1 
ing to the 


The ecclefiaſtical fare; proceed no further than excommunica- _ 3 


8 2 


yah ir contempt, the cauſe is at a ſtand till that ceglute is agreed. 
r 
t common law there are t defaults, one * want of appear- 7 
* and the other for ine Af" pleading, and for this the 'defen- ce ae 


dant may be outhwed; but then ek. can be no judgment in chief, in chief at 
but after the eftates and 


are ſeized upon, a Capras g — 4 


trum, you muſt go into a court of revenue, and' in à fait in dhe fault, but af- 
name af the 4 Oey at the relation of the Plaintiff, you d a ſeizure 


may haye A « decree eſe goods, * a leaſe the defenqant 8 IE 
lands from that er. n 


The act of the 5th of George the ſecond, ch. 25. impowers te. 

plaintiff to go on as well upon A 2. ff "abt pen acts 
- upon a ſequeſtration for not com with a decree, ich ce d 
not be done in equity till W or idle to the 1ſt ſe." of 
that act where perſons do not enter an appearance within the uſual 
< time, after a ſubpœna iflues, and is juſtly ſuſpected to abſcond to 
e avoid th procels, then the court opt of which ſuch proceſs iflues, 
« is to a day for his appearance, to be inſerted in the London 
% Gazette, and publiſhed on t the lord's day in the pariſh church 
9 af 0050 defendant and a cop y of the order of the court is to be 

at ſome publick pl 55 at the Royal Exchange i Londeip, 

| « 500 on t d dae 8 5 appearing within the time limited b. 
« the court, the court may order the plaintiff's bill tobe take 
*< pro confeſs, his effects or eſtate to be ſequeſtered, and the plain- 
<< tiff's demand to be ſatisfied out of the eſtate or effects ſo fe. 


4 queſtered. 


In courts of common law, where there is no plea put in at all, In courts of 
the judgment is by nil dicit, but if a plea be put in, though ever there 


there is no 
ſo imperfect, there cannot be a judgment nil dicit, the plaintiff muſt plea, judg- 


ment is by 


dhe plea i inſufficient. 


demur; 


ml dicit, if an imperfe& plea, the plaintiff muſt demur, and if allowed, then he has judgment, becauſe | 


— — 
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CASES Argued and Determined 


demur; and if the demurrer is allowed, then the plaintiff has judg- 
ment, becauſe. the plea or anſwer of the defendant (for the word 
anſwer is equally uſed at law as in equity) is inſufficient. 


In equity, ta- So in equity the taking a bill pro confeſſo, is analogous to taking 
—_ * 7"? the declaration for true, where the plea or anſwer of the defendant 
lo to ta. is inſufficient. 

'king a decla- 


'ration for tus Why is not taking a bill pro confeſſo, when an anſwer is reported 


9 inſufficient, equally juſt, as taking a declaration for true, where the 


lea fails; for if a plea upon arguing the demurrer is found inſuffi- 
cient, unleſs the defendant put in a better plea, the plaintiff ſhall 
have judgment in chief? 


Taking ex- Though in equity you cannot demur becauſe an anſwer is inſuffi- 
ceptions to an cient, yet taking exceptions to it before a Maſter, is tantamount to 
anſwer, is 2 demurrer upon an inſufficient plea. | 
tantamount to 


# demurrer at What muſt the plaintiff do in ſuch a caſe? Can he reply to an 

— anſwer that has been reported inſufficient, and is full of abſurdities 
and inconſiſtencies? he muſt injure himſelf by ſuch a reply, and 
therefore the court will not oblige him to it. 


A plaintiff cannot have the ſame benefit, in carrying on the ſe- 
veral proceſſes upon a contempt of the defendant, before the hear- 
ing, as upon an abſolute decree; for in this latter caſe, the plaintiff 
after the proceſſes have been executed, and goods and eſtate ſe- 
queſtered under them, may have both applied to ſatisfy his de- 
mand, which he cannot have upon proceſſes for contempt only, and 
therefore there is a material and eſſential difference between the two. 


Theſe are the things which ſtick with me as to the principal point. 


The caſe of As to the caſe which has been mentioned before Lord King, I 
1 was of council in it, and I believe I may venture upon my memory 
Lord Chan- to ſay, that the bar were not ſatisfied with the reaſoning of that 
ow _ caſe ; for I do not underſtand how receiving coſts upon a Maſter's 
George the reporting an anſwer inſufficient, can be ſaid to be accepting it for an 


ſecond, is not anſwer in any ſort whatſoever, 

determined | 

upon ſatisfactory reaſons, for receiving coſts upon a Maſter's reporting an anſwer inſufficient, is by no means 
accepting it for an anſwer. | | 


Beſides, in that caſe there was a third anſwer, (which had never 
been referred for inſufficiency) upon the records of the court ; this 
was a material circumſtance, for that anſwer ſtanding as it did, the 
court would not.examine whether it was ſufficient or not. 


Where 
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in the Time of Lord Chancellor Hazpwicxe. "oy 


Where there has been an amended bill, as in the preſent caſe, Lord Hari. 
and no lnſwer put in to it, then the queſtion is whether the plaintiff er 8 
will not be intitled to a decree pro confeſſo, abſtracted from any think, that 


it s in the ori inal cauſe, where there 15 
as ig 5 an amended 
bill, and no anſwer to it, the plaintiff is intitled to a decree pro conſedꝰ abſtracted from any proceedings in 
the original cauſe. . 


If the plaintiff ſnould not be intitled to ſuch a decree under theſe 
circumſtances, then the authority of this court is very defective, 
and the juſtice of it may be eluded ; but I will not give any judg- 


ment now, and in the mean time will order precedents to be 
ſearched. 


- 


N. B. This matter never received any determination, the parties 
having entred into an agreement to withdraw the appeal and affirm 
the decree, which agreement was made an order of court the 1oth 
of December 1741. | 


IWalmeſſey verſus Booth, June the 29th 1739. Caſe 20. 


FTAPHET Croc in the year 1728 being under ſeveral proſecutions 7% Creek 


of a criminal nature in the court of King's Bench for perjury 3 


and forgery, employed the defendant Booth as his attorney, (who profecution 
(after many fruitleſs endeavours of Crock himſelf to get bail,) by er pejury 


2d a . d f , 
his diligence found out two perſons to be bound with Crook in a re- . 


cognizance in very large ſums, and in the courſe of theſe tranſac- defendant as 
tions the time of the defendant was principally taken up for many his attorney to 


SF #9 1 g et bail, which 
weeks: In this interval he drew the will of Croo, who gave in- he did accord- 


ſtructions for it himſelf in writing, in which with his own hand he ingly, and 


directed a legacy of 1000 J. to the defendant, and 500 J. a- piece to * 


the bail: The will was prepared by the defendant, and executed by drew Creet's 
Crook ; and after this, at the requeſt of the defendant, Crook gives will, who di- 


, 6.7 ; Qed L 
him a bond for the ſecurity of his legacy, in which there was a con- «> —＋ ga 


dition in the words following, or to this effect, that“ Whereas to the defen- 


Jobn Booth has been ſerviceable to Japbet Crook in ſeveral cauſes, c, and 
and ſtill continues to be fo, and the ſaid Japhet Crook being þ the bail, 


thoroughly ſenſible of his ſervices and favours, if the ſaid Ja- and after- 
*© phet Crook ſhall leave to the ſaid John Booth a legacy of 1000 /. wares: the de- 


6 fendant go 
then the obligation ſhall be void, otherwiſe to ſtand in full — e 


force.” Crook afterwards revoked this will, and by another will ſecurity of his 


2 . ; : CG 
appoints Mary Walmeſley executrix, and makes her reſiduary legatee, 3 


by which ſhe becomes intitled to 17000 J. | vokes this 

. | will, and by 
another appoints the plaintiff executrix, and makes her reſiduary legatee ; after the death of the teftator, the 
defendant ay - an action on his bond, and has a verdict and judgment; a bill brought to be relieved 


againſt it for fraud, Crook living fix years after giving the bond, and not attempting to be relieved, Lord 
Hardwicke decreed for the defendant. 
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The legacy to Booth under the former is omitted in the new 


will, the teſtator declaring in this will, that the procuring that le- 
gacy from him, was by impoſition : Crook died in 1734. and ſome 
time after Mary intermarried with one Walmefley, againſt whom 
Booth brought an action upon the bond, and had a verdict and judg- 
ment, and a bill is filed here by Mary and her huſband to be relieved 
againſt it as obtained by fraud and impoſition, 


LoRkd CHANCELLOR, 


This is one of thoſe kind of bonds, which the court muſt dif- 
like at the firſt appearance; but notwithſtanding there muſt be ſome - 
circumſtances of fraud, or a want of conſideration, to induce me 
to lay it aſide. 


Now upon the circumſtances of the caſe, and upon the recital 
of the bond, I muſt take this to be a voluntary bond; for though 
here is a mention of ſervices, yet they are not ſuch as will create a 
debt, or a valuable conſideration ; nor are they ſuch as will make it 
in its nature a demand, or what the law calls a valuable conſideration. 


I ſhould have thought it a much ſtronger caſe, had it been for 
payment of money at a certain day, but this is to be paid futurely by 
an executor : now Crook might not leave aſſets; for though in ſuffi- 
cient circumſtances at the time of giving the bond, yet he might 
have contrived it ſo as to have no aſſets at his death; and it is truly 
ſaid, that ſuch a bond, according to the cafe in Lord Harcourt's time, 
ſhall be poſtponed to all debts whatſoever, even ſimple contract 
ones, ſo that this can by no means be a ſecurity for money, 


It has been inſiſted on, that as this perſon ſtood in no other light 
than an attorney to Crook, he cannot intitle himſelf to the bond. 


An 9 To be ſure it is extremely wrong in an attorney to take bonds for 
dle 4 bond ſervices; but if a client with his eyes open will give ſuch a bond, it 
for ſervices, would be going too far to ſay ſuch a bond is abſolutely void. 
but if a client | | 

ill give bit ; 3 
One af lis on This Caſe has been compared to that of young heirs in diſtreſs for 


accord, it is money in the life-time of the father; but I do not think this comes 

3 vp to the preſent caſe, for there the court preſumes weakneſs in the 
| perſon, and upon that conſideration relieves; but there is no pretence 

for it here, for Japhet Crook was more likely to impoſe, than to be 
impoſed upon; and yet if there had been the flighteſt evidence of 
impoſition upon Crock, I ſhould make no ſcruple of relieving againſt 
this bond. | | 


The length of time that Crook lived after the executing of this 
bond, is certainly a ſtrong circumſtance in favour of the defendant, 
Why did not Crook, if he thought himſelf aggrieved, in fix years 
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proceedings at law muſt be diſſolved. 


Walmeſley verſus Booth. 


May the 2d 1741. in the paper of rehearings. 


Lord CHANCELLOR, 


This is a cafe of a good deal of conſequence, and I am extremely 
glad that I have an opportunity of reconſidering it in the manner it 


deſerves, 


I believe I did ſay at the former hearing, that it would be an ex- 
traordinary thing if the repreſentatives of Japhet Crook ſhould prevail 


in the Time of Lord Chancellor Hazpwicks. 


bring a bill to be relieved, for he had the ſame equity which the 
executrix ſets up now by the preſent bill? Upon the whole, I am 
of opinion on the circumſtances of this caſe, that the bond cannot 
be relieved againſt, and that the injunction which was to ſtay the 


27 


Lord Hard- 
wwicke on this 
cauſe being 
reheard re- 
verſed his for- 
mer decree. 


to ſet aſide a bond fraudulently obtained, and by impoſition, upon 


a man whoſe character for art and cunning was fo well eſtabliſhed 


in the world. 


But upon this caſe being re-argued and re-confidered, I am 


thoroughly convinced that my former decree was wrong. 


The firſt conſideration ariſes upon the general nature of the 
bond, as it was obtained by an attorney from his client while the 
client was under criminal proſecutions : I think this is a very ma- 
terial ingredient in the caſe, and are the principal grounds I go upon 


in giving judgment in this caſe. 


Attornies and ſolicitors, eſpecially ſince the late act of parliament, The ſtatute of 


2 Geo. 2. c. 23. have been conſidered as officers of juſtice, and they 
have ſtated fees allotted them, which they ought not to exceed : 


2 Geo. 2. c. 23. 
lays down 
certain rules 


and therefore in all courts, but more eſpecially in courts of law, for regulating 


there are certain rules for regulating their behaviour with regard to 


their clients. 


the behaviour 
of attornies 
and ſolicitors 
with regard to 
their clients. 


Upon this ground, if a man retains an attorney to appear for him, Me 


and he does not appear accordingly, the court will puniſh him for torney 


is re- 


it; and on the other fide they will not ſuffer a perſon who has tained to ap- 


made choice of an attorney in a cauſe to change him without the 


expreſs leave of the court. 


pear, and does 
not, the court 
will puniſh 


him for it; an attorney once choſen cannot be changed without leave of the court. 


client againſt the extortion of an attorney. 


The conſequence of this is, that there is a ſtrong alliance between 
an attorney and his client, and a great obligation upon the attorney 
to take care of his client's intereſt ; and the court will relieve a the extortion 


This 


The court 
-will relieve a 
client againſt 


of an at- 
torney. 


CASES Argued and Determined 
This is the general rule; let us now conſider the preſent caſe. 


The defendant Mr. Booth does not pretend to ſay that he had the 
leaft acquaintance with Japbet Crook till October 1728. and very 
little buſineſs appears to have been done from this time till the 
giving the bond; and allowing that all fees are paid, and every 
thing admitted beſides that could be charged for the moſt trifling 
.attendances during the period from 1728. to the time of the bond, 
It is not pretended there was any more than 26s. due to the defen- 
dant at the time of the execution of it. 


Faphet Crook was then under proſecution for two different of- 
fences of a very heinous nature, one for forgery, and another for 
perjury, for which he afterwards ſuffered as he deſerved : and under 
theſe circumſtances to be ſure it concerned him very much to find 
out perſons who would be bail for him. 


There are a great many People without doubt that bring diſtreſs 
upon themſelves, but while they are in ſuch a ſituation, it does not 
make the leaſt difference, whether this diſtreſs came upon them 
through their fault, or their misfortune. 


While Japbet Crook was in this deplorable condition, the defen- 
dant draws his will, and gives himſelf a legacy of 1000 J. This is 
no very favourable circumſtance, that an attorney who draws the 
will of a perſon in ſuch a fituation ſhould take the advantage, 
and ſecure to himſelf a legacy of 1000 J. and beſides the inſert- 
ing the legacy in the will, it is carried much further, and Ja- 
phet Crook is prevailed upon by the defendant to give him a bond, 
reciting many and faithful ſervices, and particularly the procuring 
bail on the criminal proſecutions, and the bond to remain in full 
force till the executors of Japber Crook ſhall pay to the defendant 
the ſum of 1000 J. in fix months from the teſtator's death; ſo that 
by this means the money is ſecured, and it is to all intents and pur- 
poſes made irrevocable. 


It has been ſaid by Mr. Chute, that this is only a legacy given 
with a preference; but it differs very materially from ſuch a legacy, 
becauſe Japhei Crook has bound himſelf in a bond, which makes 
it a debt, and irrevocable. 


Upon theſe conſiderations, and attended with ſuch circumſtances, 
the defendant appears in a very unfavourable light to the court. 


This caſe has been compared in the firſt place to the defraud- 
ing of young and improvident heirs, where the court relieves upon 
general principles of miſchief to the publick, without requiring 
particular evidence of actual impoſition upon them, as they are 

y Caſes 


in the Time of Lord Chancellor Hardwicke. 29 


caſes of general concern; they alſo give relief, becauſe the ciccum- 
ſtances and ſituation of the young perſons at the time of the agree- 
ment make them extremely liable to impoſitions. 2 Hell 


Naw conſider the condition of Japbet Crook at the time of entring 
into this bond; he was under very ſevere proſecutions, for very 
heinous offences, and, in ſuch a caſe, was obliged to call in an at- 


torney to his aſſiſtance. 


It has been ſaid that Janet Cron was a very cunning fellow, 
and a very great knave, and I believe it to be true; but the court 
muſt not conſider the particular circumſtances of the man, but the 
caſe in general; for a perſon may be proſecuted for theſe very crimes, 
and yet be innocent; and it would be very miſchievous if there was 
any incouragement given to an undue advantage taken of another 
under ſuch circumſtances. e's | | 
The next caſe to which jt has been compared are marriage- 
brocage bonds, which haye ſome ſimilitude, though not entirely fo. 


The next was the caſe of mortgages, as where a perſon takes 
the advantage of another's neceſſities, and ſecures to himſelf an 
exorbitant intereſt; in which inſtance, the court will ſet it aſide 
if he gets any unjuſt gain to himſelf, though it be not done in the 
bare faced way of intereſt, but in ſame other ſhape. 


What is the general rule the .cqurt goes upon? why the perſon's 
being in ſuch circumſtances that any body might have taken the 
advantage of him, and here the court will not allow A. any more 


than B. to get an illegal benefit to himſelf. 

So, in this caſe, Japhet Crook was no more under an obligation 

to employ the defendant as his attorney, than any other. 

d I think the caſe is ſtronger between attornies and their clients, 
than any of the caſes that it has been compared with by the 

; counſel. | 3 

ö Becauſe all the courts, both of law and equity, order their bills 


to be taxed : and there are a number of caſes in this court, where a 

client, unaſſiſted by an attorney, has paid a law bill, and accepted 

of a receipt for it, and yet has been allowed to open the whole ac- 

* RX count notwithſtanding, and to take exceptions to any improper or 
extravagant charge in the attorney's bill. 


Equity will 


l 8 Nay, even if a client has given an attorney a bond or mortgage po, <p 
n do ſecure the payment of what was charged to be due to him on ac- 8 bil to 

as | | taxed, tho? 
E 1 0 28g be bas a mortgage to ſecure the payment of it. 
8 Vol. II. i I : : Count 
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CASES Argued and Determined 
count of a law ſait, the courts of equity have relieved the client, and 


I ordered the bill to be taxed. 


And what is the reaſon the court goes upon, in ſuch determination ? 


_ why, the * power and influence that an attorney has over his 
client. . 


Now, conſider the preſent caſe; here is an extravagant reward 
given for ſervices, and the court, if they had allowed the legacy, 
would, in the firſt place, have directed the maſter to inquire what 
theſe ſervices were, and whether oY were in any proportion ade- 


quate to the reward. 


Theſe two colin have been put by counſel : that after a ſuit is 
finiſhed, if a bond is given to an attorney, to ſecure to him ſome re- 
ward for his merit and ſervice in a cauſe; or if after a marriage had, 
a ſecurity is given to a perſon who was inſtrumental in rocuring 
the match, for a conſiderable ſum as a reward, that this court 


would have ſupported them as juſt demands. 


Theſe are certainly very different caſes from the preſent, but 


I do not know, that even in theſe, there has ever been any de- 
termination. 


But the bond here does not import any thing of this kind, for it 
only recites ſome paſt ſervices, which were immaterial and trifling, 
but the principal conſideration is for any future ſervices he may be 
ready to do him. 


To be ſure, after a ſuit is intirely at an end, a client may give an 
attorney a reward for ſervices, over and above his legal fees. 


Theſe are my reaſons with regard to the publick ; but there are 


other reaſons that weigh with me in this caſe. 


The defendant has faid in his anſwer, that this is a voluntary 
bond, but then he has likewiſe ſet forth the reaſonable motives 
which might induce Joſeph Crook to give this bond: namely, the 
many and frequent ſervices the defendant had done, 


Now what are they? only the few tranſactions from October 1728, 


to the time the bond bears date. 


This is a falſe recital; and ſhews likewiſe, that there is ſome 
and an undue advantage taken of Taphet Crook's ne- 
ties. 


- 


There is another circumſtance too; it appears that the bail was 
given upon the certiorari the very day the bond was given, juſt at 


a period 
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as are really due. | 


dinary ſervices the defendant has done to intitle him to any reward, 


cordingly. 


% 
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a period of time when Japbet Crook muſt have gone to priſon, or _ A 
put in bail: I do not enter into the conſideration of hired bail, be- 


cauſe it does not appear what was the nature of this bail. 4 | 


Now what is the defendant's merit as to this bail? it does not ſo 
much as appear that he gave any counter ſecurity to the bail, ſo 
that he has done nothing more than what every attorney does in the 
common caſes of bail. 


Upon the whole, I am of opinion that the court ought to pay 
no regard to ſuch a bond, as it might be attended with bad conſe- 
quences, by incouraging attornies, after they have got into the ſe- 
crets of their clients, to extort from them unreaſonable rewards to 
themſelves, 


The queſtion is, whether this bond may ſtand as a ſecurity for 
ſuch ſervices as the defendant has really done, and for ſuch demands 
And as the plaintiff ſubmits it ſhould, I do not ſee any reaſon why 


the court ſhould interpoſe, 


But I ſhall give directions to the Maſter to inquire what extraor- 


"> 


and what is juſtly due for fees; and his lordſhip made an order ac- 


Simpſon verſus Vaughan, February 1, 1739. Caſe 21. 


| gl je 
Bill was brought by the in a bond againſt Vaughan denn 


the repreſentative of Nut, who was a co-obligor with Baker. ignorant of 
| the nature of 
a bond, fills up one from A. and B. to C. in which the obligors are only jointly bound; one of them is dead, 
and the queſtion was, whether the ſurvivor is anſwerable for the whole money. The court relieved upon the 


The bond was dated the 18th of September 1730. and filled up | 
by Baker, one of the co-obligors, as follows : | ( 


« TJobn Nut and Jyſeph Baker are held and firmly bound in the _ 
ſum of 4000 J. or which payment juſtly to be made, we bind 
ourſelves, our heirs, executors and adminiſtrators. 

The condition of this obligation is ſuch, that if the above- 
bounden Jobs Nut and Foſeph Baker, their heirs, &c. do well 
and truly pay the ſum of 2000 J. then this obligation to be void.” 


<c 


c 


c 


* 


It was recited in the bond that Nut and Baker were partners. 
3 n Nut 
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Nut died in 1732. Baker poſſeſſed all the joint effects, and five 
months after the death of Nut became a bankrupt. 


The plaintiff ſuggeſts by his bill, that as the bond was filled up 
by Baker, that omitting ſeverally bound, was done fraudulently, or 
through ignorance and miſtake z and therefore he ought to be re- 
lieved; either on the point of fraud, or that as the repreſentative of 
Nut confeſſes aſſets by his anſwer, his Debt ought to be fatisfied 
out of the ſaid aſſets; for the defendant Vaugban has ſet forth by 
his anſwer, that Nut, as a relation of one Hawkins, becamedintitled 
by diſtribution. to the ſum of 1200 J. as his ſhare of the perſonal 

_ eſtate of Hawkins, and that Vaughan as one of the repreſentatives of 
Nut, has permitted this money to be retained by the adminiſtrator 
of Hawkins, to indemnify him againſt the plaintiff's demand on 
account of Nut; and by virtue of his bond. 


The defendant inſiſts that the aſſets of Nut are not liable, becauſe 
the bond is joint, and not joint and ſeveral ; and therefore Baker, 
by ſurvivorſhip is anſwerable for the whole monev. 


LoRD CHANCELLOR, 


There is ſomething new in this caſe ; and yet, upon the general 
reaſoning of this court, equity will extend it further than the law 
will do; now as to this, it -cannot be laid down 'as an invariable 

rule, that the court will do it in every caſe. 


The remedy in point of law was extinguiſhed, as againſt Nut, 
and ſurvived only againſt Baker. 


The principal ingredient for the plaintiff, is, that *tis not a debt 
in the way of trade, but is an actual loan of a ſum of money, and 
the debt conſequently ariſes from the contract itſelf, and if there is 
any defect in the contract, the court will reſott to whit was the 
principal intention of the parties, that they ſhould be ſeverally and 
jointly bound, | 


A note of I have upon other occaſions mentioned the caſe on the northern 
hand at the Circuit, before lord Macclesfield; a girl, in conſideration of 20 l. ſub- 


vegiooing ., Mitted Herſelf to the pleaſure of a man, he was ſo ungenerous ifter- 


be for 201, Wards as to refuſe payment, and ſhe was obliged to ſue him upon 
A * his note, which, in the beginning of it, was mentioned, to be for 
at the latter 20 l. borrowed and received, but at the latter end, were theſe words, 


end were theſe chic I promiſe never to pay. My lord Macclesfield held, that here 


words, which : | 8 | ; ; , On. | 
[promiſenever is à Yood foundation for an ſumpfit, upon the lending on one ſide, 
to pay. Lord and the borrowing on the other; and the words in the concluſion of 
Chief Juſtice | | | 
Parker held, the plaintiff in the action was well intitled, upon the lending on one fide, and the borrowing 
on the other, notwitliſtanding the words in the conclaſton'of the note. | = . 
| | tne 
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in the Time of Lord Chancellor Harpwicks, 


the note will make no variation; and conſequently the plaintiff in 
the action is well entitled to recover the 20l. | 


It is the lending of one fide, and the borrowing of the other, 
makes the ſtrength of theſe caſes. | 


As to the word partners being recited in the bond, that is rather 
in the nature of an addition than any thing elſe, and no great ſtreſs 


to be laid upon it. 


All caſes of this ſort muſt 


cumſtanecs. 


* 


depend upon their particular cir- 


33 


Now here is a reaſonable preſumption that this bond was either where money 
through fraud, or for want of ſkill, made a joint, inſtead of a joint 
and ſeveral bond ; for Baker, one of the obligors, who filled it up, 


is onl 


y a tradeſman, and intirely unacquainted with the common 


form of bonds, where money is lent to two perſons ; but I do 'not 


think it was a fraud in Baker, but merely a miſtake, and this is 
head of equity on which the court always relieves. 


is lent to two 
perſons, and 
either through 
fraud, or for 
want of ſkill, 
the bond is 


A made a joint 


only, inſtead 
of a joint and 


ſeveral bond, theſe are heads of equity on which this court always relieves. 


The ſecond queſtion, Out of what fund is this money to ariſe ? 


Now it cannot be inſiſted that the 12001. left in the hands of 
Hawkyns's adminiſtrators, is by any particular agreement made liable 


to Simpſon's debt, but merely left as a ſecurity to indemnify them 


— 


againſt the demand. 


The next queſtion will be, whether theſe perſons, viz. Hawkins's 
adminiſtrators are proper parties to this ſuit ? 


It has been ſaid at the bar, that you may make any perſon a de- 
fendant that you apprehend has poſſeſſed himſelf of aſſets upon which 


you have a lien : but this certainly cannot be laid down as a gene- 


ral rule, for it would be of dangerous conſequence to infiſt, that 
you can make any perſon a defendant who has aſſets, unleſs you 
can ſhew to the court he denies that he has any ſuch aſſets, or 


applies them improperly. 


It is not a ge- 
neral rule, 
that any per- 
ſon who has 
aſſets may be 
made a de- 
fendant, to 
conſtitute him 
a neceſſary 


party, the 


plaintif muſt ſhew he either denies ſuch aſſets, or applies them improperly. 


But, however, in the preſent caſe, the court may give ſuch di- 
rections as will reach the ſum of 12001, for I ſhall order the ad- 
miniſtrators of Hawkins to retain this money in their hands, till 
Mr. Vaughan has diſcharged this debt to Simpſon, and upon ſuch 


payment, the adminiſtrators of Hawkins ſhall aſſign the 12001. to 
Vaughan, or ſuch perſon as he ſhall 


pleaſed to order accordingly. 
Vor, II 


K 


appoint ; and his lordſhip was 


Brooke, 
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7 


Caſe 22. Brooke, executor of Hobart v. Gally, April the 25th 
1740, Eafter Term. 
FS burp 2. > "3 RR 
A H E bill was brought by the plaintiff, as executor of Hobart, 


ddt of 591. 4 againſt the defendant, to have a note delivered up to be can- 


for burgundy, celled, (which Hobart had given to the defendant) upon a charge 


| champu2”, of fraud and impoſition. 


claret, &c. 
with G. a vic- | A 
tualler, in five months time ; in a few days after ele. rtf G. ils on him to give a note for 


of the caſe, decreed the note to be delivered up to be cancelled. 
Loxp CHANCELLOR ſtated the caſe in the following manner. 


A young gentleman, admitted to be an infant, and known to be 
a ſchool-boy at Montigniacł's French ſchool, near Oxford chapel, 
takes it into his head to reſort to Gally's coffee-houſe, or rather vic- 
tualling-houſe, as all forts of meat and liquors were ſold there; 
and the maſter of it ſuffers a ſchool-boy, juſt turned of twenty, to 
contract a debt of fifty-nine pounds, in the ſpace of five months, 
from April 1735 to the September following, when his allowance in 
pocket- money by the guardian was only ſeven ſhillings a week, and 
in my opinion very ſufficient. 


The things for which he contracted the debt, were for meat ei- 
ther for himſelf, his friends, or his dog, or for liquors ſent to his 
lodgings, which was the ſchool; in one day claret to the amount 
of 31. burgundy 11. 108. champaign, 21. 7 s. in the whole 61. 178. 
11. 15. was charged another day for rack punch ſent to his lodg- 

ings; another day coffee and jellies, which, if it had reſted there, 
might have been excuſeable, if done once or twice only ; but it was 
by no means commendable to give an infant ſuch long credit as ſix 
months for even theſe things. 


The defendant's telling Mr. Montigmack when he came to inquire 
after his ſcholars behaviour, that it was no buſineſs of his, was a 
very improper anſwer to the ſchoolmaſter, and an evidence that he 
was doing wrong, and wanted to conceal it. 


As to the young man himſelf, he appears to have been often in 
liquor, and the fact ſpeaks it ſelf, conſidering the great quantity of 
wine, Cc. which were ſo frequently ſent him. 


In two or three days at moſt after Hobart came of age, Gally pre- 


wails upon him to give a note for the 59 l. though no account ap- 
pears to have been kept of the dealings, nor any bill delivered 
after Hobart came of age. 


Lord Hardwicke, upon the circumſtances 
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in the Time of Lord Chancellor HARD WICE E. 35 
This caſe will turn upon two general confiderations : | 


fk 


Firſt, As to the tranſactions between Hobart and Gally before 
the promiſſory note was given, and before he was of age. 


Secondh, On the alteration that has been made, by a promiſſory note 
being given, and upon the circumſtances at the time it was given. 


As to the fit, they are tranſactions of ſuch a nature, as ought 
to be diſcountenanced in a court of equity. 


The law lays infants under a diſability of contracting debts, except 
for bare neceſſaries, and even this exemption is merely to prevent 


them from periſhing. | 


The reaſon why the law lays them under ſuch reſtrictions, is 
to prevent their being impoſed upon, unknown to their parents or 


guardians, 


Neither law nor equity know any difference between an infant of Between an 


; infant of 16 
ſixteen or ſeventeen, and one turned of twenty, there being a pre- ** 


C 


ciſe time fixed for their coming of age, and the latter m̃ay be equally one turned of 


relieved with the former; for till he arrives at twenty-one, he is 20, there is 


conſidered as an infant. 28 
or equity, the 
From all the circumſtances of the caſe which I have ſtated be- latter, if im- 


fore the giving of the note, it is very plain, that the defendant acted —- 1 Yo 


mald fide by giving evaſive anſwers, and by endeavouring to ſecrete able with the 
what he was tranſacting with the infant. former, 


As to the fecond point: 

It is truely ſaid, on the part of the defendant, that if an infant 17 n infant 
takes up goods before he comes of age, and gives a note for takes up goods 
it after he is of age, if there is no fraud, it is good at law. before. and 


gives a note 


for them after he comes of age, if no fraud, good at law. 


It has been likewiſe ſaid the executor of Hobart the plaintiff is a Where an un- 
meer volunteer, but I ſhall not conſider him as ſuch, for, as ſtand- £onfonable | 
ing in the place of Hobart, (who, if he had been hving, and had — 
waked out of his drunken fleep, might have been relieved) is equally infant before 


intitled to relief as ſuing in his right. SOS ro 
note of hand 


Where it is manifeſt there has been an unconſcionable bargain is taken from 


7 : : him immedi- 
made with an infant before he comes of age, the taking a note of — as ds. | 


hand from him in two or three days after he is of age, to ſubſtan- coming of 

| | age; the 
court, on a bill brought even by his executor, will order it to be cancelled; for attempting thus to ſubſtantiate 
ſuch a bargain, made with au infant during his infancy, is a principal ingredient with a court to relieve, 
tiate 
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tiate it, is a ſuſpicious circumſtance, and has always been a mate- 
rial ingredient to direct the conſcience of this court. 


It is very ſtrange, that there ſhould be no account ſubſiſting for 
dealings of five months, nor any pretence of a bill delivered after 
Hobart came of age, nor is there any evidence that a bill lay 
before him for his conſideration, at the time he gave the note. 


So that here is a note without any previous conſideration, which, 
to eſtabliſh, would be contrary to the rules of this court. 


If the care and education of youth have been thought of conſe- 
quence in former ages, or of publick concern by the parent, to give 
any encouragement to a tranſaction of this kind, would intirely de- 


feat that care, and be extremely fatal to the health, the manners, 


and every thing elſe that is valuable in young perſons: 


The caſe the neareſt to this, is the impoſition upon young heirs, 
in the life-time of their anceſtors, who though of full age at the 
time of the fraud, yet if his neceſſities, extravagancies, or the ſeve- 
rity of his parents, made him ſubmit to the impoſition, this court 
will give relief merely to diſcourage attempts of this nature. 


I think it neceſſary to make an example of the defendant in 
Weſtminſter Hall, as it is ſo near a neighbour of Weſtminſter School, 
and, upon the whole circumſtances of the caſe, do decree the note 
to be delivered up to the plaintiff to be cancelled : but if the de- 
fendant ſhould be minded to bring an action at law for goods ſold 
and delivered, he ſhall not be injoined from doing it; and I will 
likewiſe direct the executor to admit aſſets, and not to inſiſt upon 
the ſtatute of limitations, pendente lite in the court of chancery, but 
at the ſame time, I ſhall limit him to bring his action by Michael- 

mas term at furtheſt; that he may not, through vexation, defer it 
as long as he thinks proper; and his Lordſhip made an order 
accordingly. EN ao | 


Cale 23. Aſbburnham verſus Bradſhaw, April the 26th 1740. 
| upon the equity reſerved. 


| Adeviſeto "HERE was a deviſe to charitable uſes under a will in 1734. 
charitable uſes the teſtator lived till 742 1736. a month after the new ſtatute 


under a will . By 0 k . 1. 
33 of mortmain took place, and then dies without revoking his will: 


reftator lived a It was referred by the court of Chancery to the Judges for their 


month after opinion, whether this was a good diſpoſition to charitable uſes; and 
the new ſta- 


tute of mort. all of them, except Mr. Juſtice Denton, who was ill, certified that 


main took. the deviſe to theſe uſes was good in law, notwithſtanding the act; 
place ; all the | | ih 


judges, except Mr. juſtice Denton, certified that the deviſe was good in law. 
5 and 
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and thereupon Lord Chancellor declared the will ſhould be eſta- ; _— 
bliſhed, and the truſts of the charity carried into execution. 


77 ILLIAM Springet made his will in writing, ſigned by him- 1 6 AO — 
ſelf, but unatteſted by witneſſes, wherein was the following igns it, &ue , 
clauſe, © All the eſtate which I have I intend to ſettle in this man- _ . Aa, 
« ner; My eſtate in Kirby- ball, near Henningham-caftle, by Hen- fad not _ 

* ningham town, which is 1351. per ann. 1281. exchequer annuity rendered his 

e (and his ſtocks, which the teſtator enumerates) all which I give<2pybold 


e to my dear brother Anthony Springet ; after his death, my deſire — ww 


< is, that it ſhould be diſpoſed of after this manner; To Mr. William whether it 


* Tuffnell, the ſon of Samuel Tuffnell, eſq; at Langley, in Eſſex, my Kad, for the 


« eſtate at Kirby-hall. | ſtatute of 
2B frauds and 
IF perjuries relates to ſuch eſtates only as paſs by the 34 & 35 H. 8. which takes in fee ſimple only, and 
be does not extend to cuſtomary eſtates. 


| Tuffnell verſus Page, April the 28th 1740. Caſe 24: C. Farr: a9: 
f 


— 
i wit % \ 


2 . 8 Go 
I 
2 wr. 


The other part of his eſtate, the teſtator gave to the perſons 
named in his will, but made no ſurrender to the uſe of his will of 
what was copyhold. 


1 

William made his will in 1732, by which he deviſed the 
eſtate of Kzrby-hall, and other eſtates, to Page, and two other per- 
ſons, of which one was his heir at law, in truſt for the plaintiff, 
but this teſtator did not make any ſurrender to the uſe of his will, 
nor have the deviſees ever been admitted to the copyhold eſtates, 
A but, notwithſtanding, on the death of Anthony Springet in 1735, 
C they took poſſeſſion, and againſt them the plaintiff has brought his 
bill, for an account of the rents and profits of Krby-hall, and prays 

that the eſtate may be decreed to him. 


« "I uf * . 
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® Loxp CHANCELLOR, 
1 I will conſider this caſe in two lights; , whether the will of 


a copyholder unatteſted by witneſſes, is ſufficient to declare the uſes 
; of a furrender made to the uſe of a will; and ſecondly, where there 
= is no ſurrender, as in the caſe before me, whether ſuch a will is 
=. ſufficient to paſs the truſt, of the copyhold lands to the plaintiff, 


With reſpect to the conſideration of the queſtion in the firſt of Where a man 
theſe lights; where a man is ſeized of copyhold lands, and ſurren- urrendem a 


4 6 : a copyhold 
ders to the uſe of his will, and executes a will, though not atteſted — 


by witneſſes, yet it ſhall direct the uſes of the ſurrender; for the 2 of as will, 
clauſe in the ſtatute of frauds and perjuries which requires the teſ- ted it hal 
tator's ſigning in the preſence of three witneſſes, and their atteſtation direct the uſes 


in his preſence, is confined only to ſuch eſtates as paſs by the ſta- 1 
4 er. 
Vo I. II. L tute 


Vo Bonar — — ee 
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tote of wills, 34 & 35 H. 8. c. 5. which is an act to explain one 
made in the 3ſt of the fame king, and at the cloſe of the third 
ſection enacts, that the words eſtate of inheritance, in the former ſta- 
tute, ſhall be declared, expounded, taken and judged of eſtates of 

fee - ſimple only, which ſhews plainly, that it does not extend to cu- 
ſtomary eſtates, and has been ſo ſettled ever ſince the caſe of the 
Attorney General verfas Barnes, which is reported m 2 Fern. where 
it is ſaid, in Page 598. © As to fuch of the lands as were copyhold, 
e it was agreed, they were well appointed, they paſſing by ſur- 
* render and not by will, though there were no witneſſes to it. 


Where the As to the ſecond queſtion, whether the will of W/ham Springer 
iogal eſtate i wilf paſs the truſt of the copyhold lands; where the legal eftate is 


- in truſtees, 


 copyhold in traftees, the ceſtay que truſt cannot conſequently ſurrender, but 
« will paſs the lands ſhall notwithſtanding paſs by this deviſe, according to the 


4 general rule that equity follows the law, for there a copyhold will 


que traf, as paſs under a will, without three witneſſes, or where there are no 


he candot in tn : - 1 . - . | 
that caſe far. Witneſſes at all; and if this nicety is not required in paſſing the 
render them. legal eſtate, a fortiori it is not in paſſing the equitable, and there- 


ge fore the cſtuy que truſt may by the fame kind of inſtrument diſpoſe 
Nt of the truſt eſtate, as if he had the legal eſtate in him. 
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There is another queſtion made in this cauſe, and that is, what 
intereft the plaintiff has in the eſtate at K:7by-bal/. 


The word I am of opinion the word e/ate is ſufficient to paſs not only the 
Feen in land, dut all the-intereſt the teſtator had in it beſides ; for though 
paſs not only here is a locality Kirby-hall, yet the teſtator meant his intereſt in 
the land, but it too; for ſuppote, and I believe it has happened, a man ſhould 
bebe Habe give all his real eſtate in England, here is a locality, and yet none 


teſtator has in 


it. . 2. Will ſay, that the intereſt does not paſs as well as the eſtate. 
He = eee, . Penn Ls AW e GST F 
All the eftate which J have, Sc.“ at the outſet of the will, 
ſhews a plain intention in the teſtator to diſpoſe of the whale, and 
conſequently Mr. Anthony Springet the firſt taker had only an eſtate 
x for life, and the remainder-man Mr. William Tuffnel an eſtate in 
fee; and therefore the plaintiff is intitled to the decree he prays by 
his bill. The caſe of Ibhetſonr verſus Beckwith * was principally re- 
lied on by the plaintiff's council, as being in point, and allowed by 
Lord Hardwicke to reſemble it very much. 


[_— _— Mika. 3 . ah mm ” PE A—— 
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* Caſts in Equity in Lord Talbot's time 157. A teſtator ſetting out in his will to give and 
* diſpoſe of his worldly eſtate, is a ſtrong proof that he intended to diſpoſe of the inheritance 
«* of his lands, when there are ſufficient words in the following parts of the will for that pur- 
* poſe 3 the words efate-at ſuch a plate, or in ſuch a place, may carry a fee.” -Zbberfen ver. 
echt 
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Berkley Freeman verſus Biſhop, April the 27th 1740. Cale 25. 
PX this caſe the Lord Chaneellor laid down the following rules. 


That an heir of 22 or 23 years of age, if a dealer in horſes, or 
other tradeſmen, impoſe upon him, by ſelling at extravagant prices, 
in numberleſs inſtances, ſhall be relieved in this court, otherwiſe 
if in a ſingle inſtance only, , 


This court in relieving an heir againſt fraud, does not conſider 
whether the eſtate in expectaney comes to him as heir to his father, 
and by deſcent, or from any other relation; but the rule whieh di- 
refs in this caſe, is the neceſſity that young heirs are in for the moſt 
part, which naturally lays them open to impoſitions ef this kind. 


Where an extravagant price is charged for goods ſold, and a 
mortgage is taken to ſecure it, the heir may be relieved fo far as 
it ſtands a ſecurity for the unjuſt gain ; but after it is determined 
upon a quantum meruit, what was the real worth of the goods, the *' 
mortgage will ſtilt de binding upon the heir, for ſo much as is found *' 
by the verdict. | 


Hill verſus Adams, April 29, 1740. Caſe 26. 


WR a title is ſet up to an eſtate, by a bill, and you ee m de. 
make a perfon defendant, whe diſclaims all right, and do feadant dif- 
not bring him to hearing, the court ſaid you ſhall not read his evi- caime all 
dence as a proof of your own right, to the prejudice of another g Ys, 
defendant. © + - 95 his 2 
as a proo 


| your own right, to the prejudice of another defendant. 


Where a mortgagee aſſigns without the mortgagor's joining, the The heir of 
heir of the mortgagor on preferring a bill to redeem, has no occa- mortgager 


fion to bring the original mortgagee before the court, for the af. fe. Anne 6 
ſignee, as ſtanding in his place, will be decreed to convey. mortgagee 
; fore the 


court, where he has aſſigned without the mortgagor's joining, 


Glanville verſus Payne, April 30, 1740. Cale 27. 
E CHANCELLOR laid down the following rules. 


That where a marriage ſettlement is executed after marriage, in 
purſuance of articles previous to the marriage, and the limitations 


* are 
2 


— — — cert. > mn rr 8 


| 


— 


— 
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are to the huſband for life, to the wife for life, and to the heirs of 


the body of the huſband to be begotten upon the wife, it is execu- 
tory, and will be carried into ſtrict ſettlement by this court; other- 
wiſe if executed after marriage without any articles previous to the 
marriage to direct the uſes of ſuch ſettlement. | 


The Stat. of H. 8. c. 28. f. 2. gives a tenant in tail power only 
to make leaſes for three lives abſolute, but not for 99 years deter- 
minable upon three lives. 


Where a ſettlement made after marriage, gives an equivalent to 
the Iſſue, for what they were intitled to under the ſettlement, pre- 


vious to the marriage, the court would have diſpenſed with carrying 


that before the marriage into execution; but in the ſettlement 
made after marriage in the preſent caſe no equivalent is given to the 
iſſue, and therefore the ſettlement before, which is for the benefit 
of the iſſue, muſt be purſued, 


Mr. ſerjeant Barnardiſton has ſtated the caſe very fully in his 
Chancery Reports, þ. 18. 


Caſe 28. Teuellim verſus Mackworth, June 23, 1740. 


A defendant to 


22 HEN a ſupplemental bill is brought for any new matter 


diſcovered ſince the hearing of a cauſe, before the former 
new matter, decree was ſigned and inrolled, if the defendant to ſuch bill is able 


A to ſhew that there is no new matter diſcovered, they muſt take ad- 


cannot inſiſt vantage by plea or demurrer, and it is too late to inſiſt upon it at 
upon it at the the hearing. | | 
hearing. 


A bill of re Where a decree is neither ſigned nor inrolled, you cannot bring 
dg «4p a bill of review, but a ſupplemental bill, in the nature of a bill of 


decree is in- review. | 
rolled. 


The evidence Tt is not neceſſary there ſhould be a certain and poſitive evidence, 
neceſlary as to 


finding deeds a8 to the finding of deeds, after a decree, which if diſcovered be- 


after a decree fore, would have varied the decree, but ſuch evidence only as the 


is ſuch only as court thinks reaſonable. 
the court 


thinks reaſon- 
able. 


The rule with There is no rule of evidence to be laid down in this court, but a 
regard to-evi- reaſonable-one, ſuch as the nature of the thing that is to be proved 
.dence, is, ſuch ill . 

as the thing to Will admit of. 

be proved will 

admit of. 


3 | Atkinſon 


HH 
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Athinſon verſus Turner, at the Rolls, June 30, 1740. Caſe 29. 


Give two thirds of three eighths of my joint ſtock and trade to A teſtator 
my grandſon Richard Turner, provided he ſhall attain his full * 5 of 


a f : is ſtock i 
age of 21 years, but if he die before 21, then remainder over to rr 
the plaintiffs. Richard Turner died before 21. provided be 

c attains 21. he 
| . . .* #® . 0 . dies before 
The queſtion was, if the adminiſtrator of Turner is intitled to that age, the 
the intermediate profits, from the death of the teſtator to the death . 
: a | T. is no 
of the infant. intitled to the 
intermediate 


The Maſter of the Rolls. The whole turns upon this, whether ＋ — 
this was ſuch an intereſt as veſted during the minority of Richard ie the infant 
Turner, or whether it was ſuſpended during his minority, and de- death. 
veſted upon his dying before 21. 


Conſidering it upon the words of the will, I own I think it a 
a very ſtrong caſe as a condition precedent, and that the eſtate could 
not veſt till the infant attained the age of 21. 


Nothing is more frequent than a future intereſt in a chattel ; and 
there is no inſtance where the court ſtrains to make it a veſted one, 
till the future time comes in gfe. 


The only difference in the preſent caſe is, that this legacy is not 
properly money, but the partnerſhip and the profits of a trade. 


The more general a rule is made the better; and it is very Nice diſtinc- 


dangerous to run into niceties, to diſtinguiſh any particular caſe from _— ** 
a general rule, as it muſt neceſſarily breed uncertainty and con- the more ge- 
. | | | neral a rule is, 


the better. 


4 


- 


* 


Elliot and others verſus Merriman, at the Rolls, July 1, Caſe 30. 


1740. | AO ern , 
3 Coane z mY 
R. Thomas Smith, who had both a real and perſonal eſtate, was 7. S. deviſes /- . S te 1 
indebted to ſeveral perſons, and particularly to the plaintiffs, al bisrealand . ,. 7p, 
and to ſecure the plaintiffs debts, he entered into a bond to them, Py — ee, | 
together with one Godwin, as a co-obligor. e. charged 7 | , | 
| 1 , hs | 
Hat * i 


with the pay- WP, 
| Intereſt regularly for 16 years of G. the executor, who during this interval made ſeveral ſales of the teflator's / A+ SA" 4 ys | 


ment of his Debts ; the plaintiffs who are bond creditors never aſked for their principal, but receive their 
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eſtates; it was held by the Maſter of the Rolli, that the bill brought by t i iſmiſſed eee. . f, — 
and a purchaſer ſhall He be ddabed after a quiet poſſeſſion of - 6 — . IE _ Ze A816 < | 
| Coror BS JF E Gs 
| Vor. II. M Thomas Cas. gi 
4 | 
” 


e . 

s 1 6 Y 5X 

< r 2 * 2 2 4 Pata C2 

PPC. os on IE 
Holds ben kr RE a ate” 
. 7 * 2 — 1 „ 


42 CASES Argued and Determined 


Thomas Smith, by an introductory clauſe at the beginning of his 
will, charges all his real and perſonal eſtate for the payment of his 
debts. 


Then comes the clauſe upon which the plaintiffs found their 
claim. | 

e deviſe all my real and perſonal eftate to Mr. Godwin, his 
© heirs, executors, adminiſtrators and aſſigns, charged with the 
© payment of my debts.” | | 


The teſtator died in 1724. 


Giakoin the devifee was made ſole & tecutor, and proved the will ; 
he paid the intereſt of 5 J. per cent. regularly to the plaintiffs upon 
their bond, till 1730. as it is admitted on all fides, nor did they 
ever ſeem defirous of their principal; he has made feveral fales of 
the teſtator's eſtates : Firſt, of his freehold, ſecondly, of his leaſe- 
hold; and a third ſale of an eſtate, conſiſting of part freehold and 
part leaſehold, to Merriman. The queſtion upon the whole is 
brought to this, whether as the deviſe of the real eſtate to Godin 


is not an expreſs deviſe to ſell, but only charged with debts, the 


vendee in this caſe takes the eftate cum onere, as the vendor did. 

The Maſter of the Rolls was of opinion, Directing an eſtate to be 
ſold, does not imply that it muſt be ſold at all events, if the debts 
can be ſatisfied without. 


Subjecting an eſtate to debts, without giving an abſolute power 


to ſell, does not guard the eſtate from being fold, it debts cannot be 


paid otherwiſe, 


Where a man As to the leaſehold eſtates, they are out of the caſe; for if a man 
en ud purchaſes ſuch an eſtate from an executor, it ceaſes to be a truſt 
fate from an Upon the land, for where money is wanting, an executor muſt ſell ; 


—_— for to entertain a doubt to the contrary, would make it impoſſible 
truſt on the for an executor to raiſe aſſets, as no perſon would venture to buy, 


land, for | 
where money Length of time is no favourable circumſtance for creditors ; for 


el they come recently, and prevailed againſt the purchaſer, he 


ſell. might have had his ſatisfaction over againſt the vendor, who was 
then in good circumſtances, for his bankruptcy was many years 


afterwards. 
Where a 2 Where the debtor has charged an eſtate by will with the payment 
ditor of a tel: of debts, and the creditor after the death of teſtator accepts of the 


tator accepts 


of an execu- Executor's bond, it is as a new ſecurity, and is a circumſtance to 


tor's bond. ſhew that he relies more upon the credit of the executor, than the 
It is as a NEW 


ſecurity, Charge in the will. 8 
5 There 


11 
11 
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There is no difference between an expreſs deviſe of an eſtate in a, exprecs 
truſt, to be ſold, and an eſtate charged in truſtees hands for the deviſe of an 
payment of debts, without an expreſs power to fell; in either caſe . 
an executor has an equal right to do it. fell-- er a 


| charge for 
payment of debts without the power, gives him an equal right to do it. 


"The court chuſe rather to abide by their general rules, than to let General roles 
in nice diſtinctions, in order to relieve particular perſons, though even AG 
in the caſe of Creditors themſelves. in the caſe of 

"\(1 1 | | 2 14 creditors 

| Where creditors have fo eaſy a remedy as to bring a bill againſt 2 
a deviſce, in tfuſt of lands, to compel a ſale, when the annual pro- 
duce is not ſufficient to pay debts, they ſhall not diſturb a fair pur- 
chaſer, who has been in quiet poſſeſſion for 16 years, of the truſt 
eſtate; the bill was diſmiſſed without coſts, as to thoſe creditors 
who did not appear to have expreſs notice of the defendant's 


purchaſe. | 


IPaltham verſus Broughton & e contra, July 4, 1 740. Caſe 31 


7 H E defendant having been guilty of the groſſeſt fraud that Ia notorious 
ever appeared before a court, Lord Chancellor decreed, that frauds the 


he ſhould refund the principal money he cheated the plaintiffs of, 2 


with legal intereſt till the payment, and to pay cofts both of the fendant pay 
original and croſs bill. | e * 
coſts, but diſ- 


uſed from the 


If, ſaid his Lordſbip, I could make the defendant pay exemplary difficulty of 
coſts, I would do it, but though it was the ancient courſe of the ng icin 
court, in notorious frauds, yet it has been diſuſed for ſome time, 
from the difficulty of carrying it inte execution; but if the prac- 
tice had been continued down to the preſent time, I would certain! 
have inſerted in the decree Let the defendant pay exemplary coſts. 


Pugh verſus Smith, July 4, 1740. Caſe 32. 
HERE a freeman makes a will, a child of ſuch freeman à child of a 
maſt elect to take by the cuſtom, or by the will, and can- freeman muſt 

not claim part by one, and part from under the other, and there is m_ by "= 

no inſtance to the contrary, for the rule is, you muſt abide by the by the eulen 
will in toto, or by the cuſtom in toto. _ 


in toto. 


Huggins 
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Caſo 33. Huggins verſus the York- Buildings Company, July 4, 
Aue. be. 1740: 
Le. £5. App. n- 
| A N adminiſtrator of a judgment creditor brought the original 
A 0 bill, and died; the executor of the adminiſtrator brought a 
over. ruled, bill of revivor, which was thought to be wrong, and thereupon an- 
where the laſt other bill of revivor was brought by the ſame plaintiff, having firſt 


was brought FD. - - . 
= dient taken adminiſtration de bonrs non, &c. to the judgment creditor; the 


A plea of a 


right. defendant pleaded the bill was for the. ſame matter, and upon this, 


it was referred to a maſter to examine whether it was ſo, who made 
a ſpecial report, that zhe laſt bill of revivor is brought by the plain- 
tiff in à different right from what the former was, but does not 
ſay it was, or was not, for the ſame matter. 


A demurrer Lok D CHANCELLOR over-ruled the plea, becauſe it appears that 


9 the bill is brought by a perſon in a different right; but the plaintiff 


otherwiſe as is not intitled to coſts upon ſuch diſmiſſion, becauſe the Maſter's 
to a plea. report is ſpecial and not general. His lordſhip alſo laid it down that 
a plea may be good for part, and over-ruled for part, but a de- 

murrer muſt be good for the whole, or void for the whole, 


Caſe 34. Dean and Chapter of Ely verſus Sir Simeon Stewart, 


July 12, 1740. | 


ORD CHANCELLOR laid down the following rules in this 
cauſe. 


The court of Where the leaſes of a dean and chapter are of long ſtanding, 


chancery will 3 8 . 1 
"42. and have been continued down to this time without any varia- 


ſpecifick per- tion as to the form, they cannot have a decree in this court for a 


formance of ſpecifick performance of covenants for repairs, againſt the preſent 
covenants in Y % 
Jean and tenants, but muſt be left to their legal remedy of an action at law 


chapter leaſes for a non-performance. | 

of a long 

ſtanding. Crs, ; : | 4 ü 
An adverſe Where at law a witneſs is produced to a ſingle point by the 
party may plaintiff or defendant, the adverſe party may croſs-examine, as to 
croſs examine 
a witneſs to b 0 4 | E , 
the ſame point if a great variety of facts, and points ariſe, and a plaintiff examines 
for which he Only as to one, the defendant may croſs-examine to the ſame 


A A point, but cannot make uſe of ſuch witneſs to prove a diffe- 


new matter. rent fact. 


4 = 12 Where 


the ſame individual point, but not to any new matter; ſo in equity, 
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Where the admittance of a copyholder is of 30 years ſtanding, a 4 copy of an 


admittance 


copy of ſuch admittance may be read in evidence, and not neceſ- may be read 
fary it ſhould be figned by the ſteward of the court. though uot 
igned, where 


it is of thirty years ſtanding. 


Deans and Chapters, for fear of incurring the penalties of the Lats cates 


reſtraining ſtatutes, have been careful of preſerving the ſame deſcrip- chapters pre- 
tions in their leaſes ſince, as they did before thoſe ſtatutes; and ferve the fame 
poſſibly at the time of the old leaſes there might be barns or OT = 
ancient buildings, which after ſuch a length of time, muſt have been gre, as they 
long ſince decayed and gone; and therefore it would be hard to did before the 
decree the preſent defendant to deliver up, at the expiration of his — S 

leaſe, the premiſſes with ſuch buildings upon them, when there is fear of incur- 


not the leaſt proof, that they were in being at the making of ns the pe- 


the leaſe. — 

Where there is an agreement with relation to a dean and chapter 5 1 
eſtate, executed by the dean, for himſelf and chapter, though ſigned —— 
by him only, it ſhall bind the chapter notwithſtanding. | thoegh 2 
. t can 
— hallbind 

the chapter. 

Kemys verſus Ruſcomb, July 1740. Caſe 35. 

Bill was brought againſt the repreſentatives of a judgment cre- Whereajudg- | 1 


ditor, for entring ſatisfaction, as it is of 42 years ſtanding, and Pen. — 
preſumed to be paid from the length of time; his Lordſhip diſmiſſed and AE quail 

the bill with coſts, for where a judgment is ſtill ſtanding out, and faction entred, 
there is no ſatisfaction entered upon record, this court will not, — . 
merely upon the preſumption from length of time, decree it to be a — 
ſatisfied, eſpecially when the ſtatute for the amendment of the law, from length of 


4 Ann. c. 16. ſ. 12. allows you to plead payment at law, as it is nga Kage 


it to be ſatiſ- 
an old judgment. | fied. ” 
Newſtead verſus Johnſton, July 15, 1740. Caſe 36, 


e fr tells HA. Vow» arm , Ao m. 
G RACE Lawſon, by her will, gave ſeveral legacies to her C. L. gives 


children; and then directs 10001. to be taken out of e of 
partnerſhip ſtock in trade, and ſettled in ſtrict ſettlement on her trade in wu 


ſon ; the reſidue of her partnerſhip ſtock, ſhe gave to a truſtee, for the ſepa- 


with very particular directions as to the management, in truſt for the * 


ſeparate uſe of her daughter Elizabeth Johnſton, who was a feme appoints ber 
covert, and appoints Mrs. Jobnſton her executrix, but makes no * 
diſpoſition of the ſurplus. The bill is brought by Reynold Newflead ates ro di 


f l > makes no diſ- 
and Alice his wife, who was a daughter of the teſtatrix, againſt Allen — of 
: the ſurplus. 


This is not a legacy, but an exception out of the ſtock the teſtatrix had given to her ſon, and does not 
exclude the daughter from the ſurplus. | 


Vo I. II, 8 | N | Johnſton 


46 CASES Argued and Determined | 


Tohnflon and his children by Elizabeth, the other daughter, to have 
the ſurplus diſtributed. | 


Lord CHANCELLOR, 


Where a per- The giving ſeveral other legacies to the reft of the children, is 
ſon appoints no rule that the child who is left executor ſhould have the reſidue ; 


"is giving him it is impoſſible to reduce all the caſes, as there is ſo great a contrariety 


the reſidue, between them to one general rule; but, as the law ſtands now, 


unleſs he has . hb er . 
a particularle. Where a perſon appoints one executor, it is giving him the reſidue, 


gacy; and the Unleſs there is a particular legacy: the ſame rule holds in the ec- 


_ * cleſiaſtical court, except there be a ſtrong and violent preſumption 
Olds in the 


ecclefalical that the executor was not to have the reſidue. 2 Fern. 648. Lady 
court. Glanville et aÞ verſus the Dutcheſs of Beaufort. 


A legacy gi- Ever fince the caſe of Foſter and Munt, 1 Vern. 473. it is ſettled, 


1 that wherever a legacy is given to an executor for his care and pains, 


care and pains, he is, as to the reſidue, a truſtee only for the next of kin, for it 
makes him, 3 would be abſurd to give one a legacy for his care and pains in ma- 


a truſtee only naging the eſtate for himſelf, 
for the next of | | 
kin, 


This reaſoning in ſubſequent caſes has been carried further, 
where general legacies were given without affigning any particular 
reaſon, yet held to be in excluſion of the reſidue, for a teſtator's 
giving a perſon part of his eſtate, is an implication that he did not 
intend him the whole, 


Mr. Fernaon told Lord Macclesfield, that he took this point to be 
as well eſtabliſhed, as that an eſtate to a man and his heirs is a 
fee-fimple, which his Lordſhip mentioned in the caſe of Farrington 
v. Knightly, 1 Wis. 551. $4 5 


There is no ſort of preſumption to be admitted from nearneſs, or 
remoteneſs of kin in the perſon who is left executor, that the teſtator 
did or did not intend him the reſidue; though in the caſe of Ball 
and Smith, there was a diſtinction in favour of a wife. 


The preſent caſe falls directly within the reaſoning of Griffith and 
others, and the Dutcheſs of Beaufort, in the Houſe of Lords, De- 
cember 12, 1710. Giving a ſhare in the partnerſhip ſtock to S. in 
truſt for the wife, is conſiſtent with intending her the refidue ; for 
had it not been done in this manner, it muſt have ſunk in the re- 
ſidue, and the huſband by this means would have been intitled to 
it; conſequently I can never ſay an implication ariſes from hence, 
that the teſtator has excluded the executrix from the benefit of the 
ſurplus, for implications muſt flow from natural and neceſſary con- 
ſequences; this was not a legacy but an exception out of the legacy 
ſhe had given of the partnerſhip ſtock to the ſon. 


'The 


3 


+ ax 25,3: 4 


in the Time of Lord Chancellor Hardwicke. | 47 


The giving a legacy directly to B. or giving it to A. in truſt A legacy in 
for B. is one and the ſame thing, and equally excludes the reſtdue. truſt equally 


excludes an 
executor from the reſidue. 


Where a reſidue is given to the executor for life, (as in the 4 gt of the 


caſe before the Maſter of the Rolls) it implies a negative that he * 


ſhall not have it for any longer term, and diſtinguiſhes it fromm life, implies 


1 he ſhall have 
the preſent caſe, for here no expreſs deviſe of the reſidue, nne 3 


ger a term. 
Sumner verſus Partridge, at the Rolls, July 25, 1740. Caſe 37: 


AR to A. and her heirs, and if ſhe die before her huſband, Tenancy by 


he to have 201. a year for life, remainder to go to her chil- —— 


dren, the wife died before the huſband. out of the 
| | inheritance, and not the freehold, 


It is a rule, ſaid the court, in the caſe of a tenancy by the cur- 
teſy as well as in a tenancy in dower, that the eſtate ſhall come out 
of the inheritance, and not out of the freehold. 


A tenancy by the curteſy, and a tenancy in dower are ex- A tenancy by 


creſcences out of the inheritance, and a continuation of the inhe- ”" — 


ritance for a certain time in the huſband, which would otherwiſe tion of the in- 


| - heritance in 
have ceaſed. —— 


A tenancy by the curteſy muſt ariſe out of the inheritance, which There can be 


muſt veſt in the wife, and there muſt be a poſſibility of its deſcend- d , 


ing upon the children; now they take here by virtue of the wheretheckhil- 
remainder over, not by deſcent from the mother, and there is dren take by 


: 23 f f a re- 
no difference between making an eſtate of inheritance, to ceaſe re 4 


in the wife, the moment ſhe dies, and to ariſe in the children, and not by de- 
101 | ſcent -from 
and a jointenancy. — 
Neither a tenant in dower or curteſy can intitle themſelves to an To intide the 
eſtate in dower, or curteſy, where the children who are left can- band to be 
. a "0 tenant by the 
not poſſibly take an inheritance, for the moment of time the huſ- curteſy, the 
band takes as tenant by the curteſy, the inheritance muſt deſcend — 
upon the children, and therefore it is impoſſible, in the preſent n the ch 


n , u the chil- 
caſe, to maintain the father is tenant by the curteſy. ou. 


"a ggleſton 


48 CASES Argued and Determined 


Caſe 38. Biggleſion verſus Grubb, July 16, 1740. 
500 given A Bill was brought for a legacy of 500 J. by a huſband, in the 


83 right of his wife, given her under the will of her father, not- 

ſatisfaction for Withſtanding he had in the father's life-time received 500 J. as a 

the ſame ſum portion. | 
left in his will. 

Parol evidence was admitted to ſhew the father gave the 500 /. to 

the huſband, in full of what he intended his daughter under his will. 


A bill diſmi- Where a plaintiff is abſurd enough to refuſe a fair offer of ac- 
for refaſing a COMModation, and obſtinately perſiſts in his ſuit, it is an aggrava- 


fair offer of ac- tion, and the bill ſhall be diſmiſſed with coſts. And his Lordſhip 
NIE 1 decreed accordingly. 


Caſe 39. Henley verſus Philips, July 1740. 


2 Frog HE rules of evidence in this court as to witneſſes are exactly 
fame in law the ſame as at law. 
and equity. ; 


has 5 f If witneſſes are dead, who have atteſted a deed, it is not ſuffi- 


who atteſted a cĩent you prove the hand- writing, but you muſt likewiſe ſhew they 


deed, you muſt are dead. 
prove him to 


be ſo. 
Where an at- Where a perſon has lived abroad for ſome years, after atteſting a 
teſting witneſs deed, there muſt be a ſtrit proof of his death; otherwiſe where 
bro ada the witneſs has lived conſtantly in England, from the time of his 
proof of his ſubſcribing his name to the day of his death; there a ſlight evidence 
death is requi- of his death is ſufficient, eſpecially where the perſon who proves his 
red, otherwii® hand knew him intimately, and ſwears that he believes him dead; 
lived conftant- in ſuch a caſe, the court will not expect ſuch nicety, as that a cer- 


ly in England. tificate of his funeral ſhould be produced. 


If a truſtee, Where a truſtee is merely a truſtee, and there is any act to be 
merelyto have done by him, it is very commendable in him to be cautious, but 
8388 where he has a private intereſt of his own ſeparate and independant 
vate intereſt from the truſt, and obliges ceſtuy que truſt to come into this court, 
determined, merely to have the point relating to his private intereſt determined 
—— aue truf At the expence of the truſt; this is ſuch a vexatious behaviour in him, 


before the that for example's ſake he will be decreed to pay the whole coſts of 
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court, he ſhal! F 

pay the whole the ſuit, 

coſts of the 

ſuit. 23 
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in the Time of Lord Chancellor HARDWIcCEx. 49 


Though a feme covert has a power of diſpoſing of a ſum of mo- A power in « 
ney, or any other thing, by a writing, purporting to be a will, yet 1 

aſter the wife's death, the proving it in the ſpiritual court will not nf coping 
give it the authority of a will, but it will be ſtill conſidered as an in- porting to be 
ſtrument only, or an appointment of ſuch ſum or other thing in the . _ = 
purſuance of the power; and before it is proved in the commons, authority of 
as a teſtamentary conveyance, the ſecond huſband ought to be ex- one in the ec- 


amined there, as to his conſent, nor till then will it have the effect * the 


and operation of a will. | buſhand maſt 
be examined to his conſent, before it can be proved. 


Lock verſus Bennet, July 17, 1740. Caſe 40. 


7 HERE there are mutual demands between a creditor and a Where there 
bankrupt under the clauſe in 5 Geo. 2. ch. 30. ſe. 5g. or m—_— 
in which are theſe Words, no more ſhall be claimed and paid than ap- fendant upon 
fears to be due, on either fide, upon à balance of accounts flated. The een at 
Maſter of the Rolls was of opinion, that upon an action at law the yy { os 
defendant might ſet off his demand againſt the plaintiff, as is done upon 5 Gee. z. 
in other caſes by virtue of the ſtatute of 2 Geo. 2. ch. 22. ſect. 13. — _— 
and 8 Geo. 2. ch. 24. ſect. 6. and that there is no occaſion to come common caſes 
into a court of equity, to pray an injunction to a ſuit at law, and under 2Gee.2. 


that the plaintiffs at law may account. 


Berrisford verſus Milward, July 18, 1740. Caſe 4r. 


mortgagee was preſent when the mortgagor was in treaty for where x 
the marriage of his ſon, with the father of A. the ſon's intended mortgagee 
wife, and the lands incumbred being agreed to be ſettled upon this * Ht 
£ . : . ; whilſt a mort 
marriage to the huſband for life, to the wife for life, remainder to gagor was in 


the iflue male and female, it was not oppoſed by the mortgagee, treaty for his 


but he fraudulently concealed his mortgage, and at the ſame time 2" *2arriage, 


N | : and fraudu- 
privately aſſured the father of the fon, that he would truſt to his per- lentiy con- 
ſonal ſecurity ; it was decreed that the ſon, and his wife, and the iſſue — bis : 
of this marriage, ſhall hold the lands quietly and peaceably againſt cu Freed 
the mortgagee and his heirs. the ſon, the 
[ ; ; ; wife, and the 
iſſue, to hold the lands againſt the mortgagee and his heirs. 


The mortgagee was directed to aſſign his mortgage to truſtees, 
the one to be named by the ſon, and the other by himſelf, to attend 
the ſeveral limitations contained under the marriage ſettlement ; and 
in caſe the plaintiff dies without iſſue of the marriage, or the eſtates 
limited to the iſſue of the marriage determine, then the parties were 
at liberty to apply to the court for further directions, the injunction to 
ſtay the mortgagee's proceedings at law was made perpetual, and he 

Vo I. II. O likewiſe 


1 
\ 


a CASES Argued and Determined 


likewiſe was ordered to pay the expence of the aſſignment to the 
truſtees. RIS 


. 


\ 


Caſe 42. Marſh verſus Howe, Fuly 18, 1740. 
Whire a Fo- | A Cn fo e225 45. Rx ws 2 3 
bate. differs HERE there is a variance between the original will and 


r. 885 the probate, the cauſe muſt ſtand over, and the Parties are 


there muſt be at liberty to apply to the ſpiritual court for amendment; and if they 


to the ſpiritual 
coutt to a- 
mend. 


Caſe 43. July 18, 1740. 


A cauſe on a Uu rehearing a cauſe which was originally heard before 
rehearing the chancellor, it muſt be opened as a caſe. 


an application ſee occaſion, to make the proper alterations in the probate, 


muſt be open - 
ed as a caſe. 


Caſe 44. Exceptions ex parte Halſam, July 24, 1740. 


A wife whoſe A . . — 
- conſcience is | F a wife cannot in conſcience conſent to ſuch an anſwer as is 


hurt 'by the drawn up by the huſband, ſhe is not obliged to ſubmit to it; 


— but upon application to the court, ſne may be conſidered as a ſepa- 


band, will be rate perſon, and will be allowed to anſwer diſtinct and independant 


allowed to an- 
2 = from the huſband. 


from him. | | 

Where a buſ. If a huſband inſiſts that his wife put in an anſwer contrary to 
band by me- what ſhe believes is the fact, and by menaces prevails upon her to 
on a wife to do it; this is an abuſe of the proceſs of the court, and he may be 


put in an an- puniſhed for the contempt. 
ſwer, he may | | | | 


be puniſhed for a contempt. 


Caſe 45. Lewin verſus Oleley, July 26, 1740. 


Where an ex- THERE was a deviſe to truſtees for the payment of debts, 


288 and the ſaid perſons were made executors, the aſſets, ſaid the 
Payment of court, ſhall notwithſtanding be equitable, and not legal, and all the 
_—_ a creditors muſt be paid pari paſſu. There are caſes in Vernon's Re- 
be equitable Ports, in which it is held, that where truſtees are made executors, 
and not legal, (vide Girling v. Lee, 1 Vern. 63, &c.) debts ſhall be paid in a courſe 


the cre- he. pe | 
_ ks of adminiſtration, but the modern reſolutions have been other- 


Som pars Wile. „Le e. „ an e, ,. HL A © 
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Mackworth 


—_— 
207 


a party who is neceſſarily to be made ſo, that you may not multiply 


order to preſerve a debt, without making an adminiſtrator of the 


in the Time of Lord Chancellor Hazpwicke. 51 


— 


Mackworth verſus Clifton, at the Rolls, July 31, 1740. Caſe 46. 


HE ſtatute of limitations cannot be pleaded to the diſcovery The flatute of 
when the debt was due, though it may to the debt it ſelf, 2 
becauſe, by the defendant's ſetting forth when the debt com- ed to the debt, 


menced, it will appear to the court, whether the ſix years are in- but not to the 


curred according to the ſtatute. | other 
debt was due. 
Aſhburſt verſus Eyre, Eaſter Term, 1740. Caſe 47. 


A for a diſcovery of aſſets was diſiniſſed, upon a plea that An admini- 
the adminiſtrator was not a party, though it was a fact not {39% thoogh 


inſolvent, muſt 


diſputed, that he was an inſolvent perſon. u -<< 3 au, hen party to 
be He etl there tuff 747 Py ,. a bill for diſcovery of aſſets. 


Plunlet verſus Penſon, at the Rolls, July 31, 1740. Caſe 48. | 


Bill, ſaid the court, ſo far as it is not contradicted by the plea, 
muſt be taken to be true. | 


A plea, for want of proper parties, is a plea in bar, and goes to 
the whole bill, as well to the diſcovery as to the relief. 


A plea that the bill is only brought againſt the repreſentatives of ol 1 
the real eſtate, whereas it ought to be likewiſe againſt the repreſen- — 


repreſenta- 


tatives of the perſonal eſtate, ſuch a plea ought to be allowed, what- tives of the 
ever reaſon there may be to ſuſpect it is put in for delay, that the Perſoral eftate 


| 1 before the 
rule of the court may be uniform. court allowed, 


even though ſuſpected to be for delay metely. 


. . . | Atlaw, if you 

In bills of diſcovery, the court ſaid, you ſhould make every perſon rio the bow 
wo l i * a and executor 
ſuits improperly ; at law, indeed, if you was to join the heir and in an action 

executor in an action, they might demur to your action, but in md may de- 

equity you may join them. wiſe in equity, 

| for every per- 

ſon muſt be made a party, who is neceſlarily* ſo. 


A bill of diſcovery of real aſſets may be brought againſt an heir, in Where the re- 


preſentation is 
. conteſting in 
perſonal eſtate a party, where you ſuggeſt that the repreſentation is the ſpiritual 
conteſting in the eccleſiaſtical court, and there a plea for want of par- punt nu, 
ties would not be allowed, bill for diſco- 
very of aſſets 
againſt the heir, without making an adminiſtrator a party. 


| Lumatick 


, 


52 CASES Argued and Determined 


Caſe 49. Lunatick Petitions, Auguſt 4, 1 740. 


Vagrants on- HE act of parliament that impowers juſtices of peace to take 
ly, and not care of lunaticks, upon complaint made to them of any out- 


8 rages committed, relates to vagrant lunatieks only, who are ſtrol- 


within the a& ling up and down the country, and does not extend to perſons who 
chat impowers are of rank and condition in the world, and whoſe relations can take 


inflow of ke care of them properly, by applying to this court, as is uſual in caſes 


care of luna- of lunacy. 

ticks. | | 

A commidion A perſon's keeping a commiſſion of lunacy by him for. ſeveral 
f Juvacy kept years, without ever putting it in execution, is of very dangerous 
back for eve conſequence, as it may be made an improper uſe of in many re- 


TT ſpects, particularly to terrify and diſtreſs the perſon againſt whom 


in execution, jt iſſues; and therefore, for theſe reaſons, and it being likewiſe a 


of the com Contempt of the court, the commiſſion was diſcharged with coſts, 


andwillbediſ-and the petition alſo, 
charged with 
- coſts, 


Caſe 50. A Morret verſus Paſte, October 16, 1740. 


A Creditor by judgment, in 1698, for 6001. in the year 1707, 

A comes to an account with the conuſor, and ſettles the femain- 

der due upon the judgment at 4201. and then takes a mortgage in 

' fee for that ſum, as a collateral ſecurity to the judgment : one 
Saunders, an attorney, in 1716, takes an aſſignment of this mort. 
gage, in which there is a recital, that 901, the conſideration of the 
aſſignment, was then the full worth of the eſtate; and the aſſigu- 
ment likewiſe was made at a time when there was a ſuit depending 
between particular creditors upon ſeveral other eſtates of the mort- 

— gagor, (the late Mr. John Bennet,) in conjunction with judgment 
creditors at large, and the repreſentatives of Bennet. Saunders was 


in poſſeſſion too of another mortgage, in 1688, upon the ſame 


eſtate as was ſubject to the judgment in 1698, and the mortgage 
in 1707. 5 


LokD CHANCELLOR, 


Saunders ſhall not be allowed to tack the two mortgages together, 
vis. that in 1688, and the other in 1707, ſo as to defeat interme- 
diate incumbrancers, between the years 1688 and 1698, and yet. 
the mortgage in 1707, ſhall have relation back to the judgment in 
1698, and by conſolidating them together, ſhall intitle Saunders 
to receive the ſum due upon that judgment prior to creditors after 
the year 1698, but as to money reported due fince the mortgage 
in 1707, Saunders is to be paid only in priority to creditors ſubſe- 


quent to 1707. | 
1 The 


3 
F7 A 

ba 8 
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The rule of the court as to prior incumbrancers taking in a ſub- None but a 
ſequent one, ſo as to tack it to the prior, is where he is a bond fide mar od rake | 
purchaſer of the puny incumbrance, without notice of intermediate — 1 
ones, but here the puny incumbrance was l rought in while there was brance, with- 


a , 171 out notice of 
ſuch a lis pendens, as will make Saunders a purchaſer with notice. re 


ones, can tack 
The words in the recital of the aſſignment of the mortgage in 1716, it to a prior. 

that gol. the conſideration money, was the full worth of the eſtate, 

at that time, naturally implies that there were other intermediate in- 
cumbrances, and therefore to give Saunders the advantage of tacking 

both mortgages would be contrary to his own intention, for at the 

time he took the aſſignment of this puny incumbrance, he muſt 

know the eſtate was worth no more, from the very words of the 

recital, 


If a prior mortgagee takes an aſſignment of a third mortgage, à prior mort- 
as a truſtee only for another perſon, he ſhall not be allowed to tack gagee, who 
the two mortgages together, to the prejudice of intervening incum- _—_— 
brancers ; if this was permitted, a mere ſtranger purchaſing the thiramortgage 
third mortgage, by declaring he bought it in truſt only, for the #5 a truſtee on- 
firſt mortgagee might tack both together, and defeat all the other tue mag. 


* | the two mort- 
incumbrancers. gages toge- 


ther, to the. prejudice of intervening incumbrancers. 


The reaſon why a mortgage may be tacked to a judgment, is A mortgage 
this, becauſe the judgment creditor, by virtue of an elegit, may me — 
bring an ejectment, and hold upon the extended value, and as he — 
has the legal intereſt in the eſtate, the court will not take it from 
him; but this rule holds only where the ſame perſon has both judg- 
ment and mortgage in the ſame right, and not where he has the 
judgment in his on right, and the mortgage in another right, as a 
truſtee only. 


Where there is a prior mortgagee, who has a puiſne incum- A firſt mort- 


brance, a ſecond mortgagee ſhall not redeem the prior, without +. ag 


redeeming the puiſne at the ſame time; and the reaſon is, becauſe and if he has 


the legal eſtate is in the firſt mortgagee, and this court will not take - ow We 
g R . rance, 
away that benefit from him, provided he had no notice of the ſe-ſesond mort- 


cond at the time he bought in the puiſne one. gagee ſhall not 
| | redeem the 
prior, without redeeming the puiſne at the ſame time. 


Where a prior incumbrancer, by mortgage, judgment, or ſtatute 2 
ſtaple, has a bond likewiſe from the mortgagor, the mortgagor in 8.57 likewiſe 


his life-time may redeem the mortgage, &c. without paying off from themort- 
the bond debt; otherwiſe as to the heir at law, becauſe the mo- ee 
ment he redeems the eſtate, it ſhall be aſſets in his hands, and for eee 
this reaſon, the court compels him to diſcharge the bond, as well as the other. 
as the mortgage. | 2 


Vor. II. P Where 


4 
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Where a prior. Where there are ſeveral incumbrancers upon an eſtate; as is the 
incumbrancer ws AP © h , ; 
he: bong Preſent caſe, and the prior incumbrancer has a bond likewiſe, he 


lkewiſe, it cannot infiſt upon being paid both, which would be a-prejudice to 
ſhall be poſt- the puiſne incumbrancers, but his bond ſhall be poſtponed to all 
7 —_— other incumbrancers, whether by mortgage, judgment, or ſtatute 


brances, whe- ſtaple, for he has not the ſame equity againſt a puiſne incum- 


1 crancer as againſt an heir at law, who is liable in reſpect of = 
gage, judg- ſi = 
ment, or ſta- Alles. 1 
tute ſtaple. 9 | | | = 
A prior credi- An agent, truſtee, heir at law, or executor, purchaſing a puiſne i 
tor be incumbrance, as againſt another incumbrancer, ſhall. be paid no 
1 a unne m- . * . 9 
cumbranc, more than what he gave for this incumbrance; otherwiſe as to a 


though he did prior creditor, who bond fide buys in a puiſne incumbrance, though "x 
* 8 he did not give the full value for it; the rule is laid down generally 
ſhall be allow- indeed by Lord Chancellor Jeferys, in the caſe of Williams v. Spring 
ed the whole, field, as well with regard to creditor and creditor, as to truſtees, 
otherwiſe 35 "heir at law, or executor z * but I cannot ſay, that I remember any 
agent, Zi decree in this court, ſubſequent to this caſe, where it has been laid 
law, or execu- down as a general rule, but has been much more narrowed ſince, 
and holds only, as I obſerved before, with regard to agent, truſtee, 


heir at law, or executor. 


Caſe 51. Partriche verſus Poulet, upon the Maſter's ſpecial report, 
N Cpt) , Me NL} ey October 17, 1 740. | 


M RS. Sarah Ward, previous to her marriage with Mr. Par- 
triche, was intitled to a moiety of perſonal eſtate, amounting 
to 5300 l. with her ſiſter Mrs. Power, in jointenancy, being the 
eſtate of their ſiſter Mary Ward, deceaſed ; by the marriage ſettle- 
ment, the real eſtate only is conveyed, for what relates to her per- 
ſonal eſtate depends merely upon a recital in the deed, which is no- 
thing more than that ſhe ſhall enjoy the 53001. to her ſeparate uſe, 
and a covenant on the part of the huſband, that ſhe ſhall enjoy 
it quietly, &c. then come theſe words, for want of iſſue of ber 
own body, it ſhall go to the next of kin of her own family. 


The ſingle queſtion was, Whether the jointenancy between Mrs. : 
Sarah Ward, who is dead, and her ſiſter Mrs. Powlet, in the eſtate 
of Mary Ward, is ſevered in whole, or in part ? 1 


— 


* Per Cur': Where there are ſubſequent incumbrances, or creditors in the caſe, there | 
4 man that buys in a prior incumbrance ſhall be allowed only what he really paid, = 
though there was in truth a greater ſum due. Williams v. Springfield, 1 Vern, 476. DE: 


LoRD 


at the wife's diſpoſal. 


in the Time of Lord Chancellor HanbpwI eke. 5 5 


LoRD CHANCELLOR, 


This is not a ſeverance, for, firft, here is no agreement for this An sQualalie- 
purpoſe ; ſecondly, if no agreement, then there muſt be an actual prong harp 
alienation to make it amount to a ſeverance; the declaration of one of jointenarcy; 
the parties that it ſhould be ſevered is not ſufficient, unleſs it amounts a declaration 
to an actual agreement, and here is nothing in the marriage ſettle- ade db aps 
ment which amounts to an alienation, either in law or equity; ſhall be ſever- 
for the real intention was to preſerve the right of the wife as it ed is not ſult - 
was, ſo that her property may not be altered, by the interpoſition 
of the huſband ; and for any thing that appears to the contrary, it 
might likewiſe be intended to preſerve the right ſhe might have of 


ſurvivorſhip, upon Mrs. Powlet's dying before her. 


There is, beſides, another reaſon, the other jointenant was no 
party to the deed. 


The only thing that could give the leaſt colour to the ſuppoſition 


of jointenancy, are theſe words in the marriage agreement, for want 


of iſſue of her own body, then it ſhall go to the next of kin of her 


own family, 


But I do not think they are ſufficient to make the iſſue of her 
body purchaſers, or to give them a right to come into this court as 
purchaſers, to have the agreement carried into execution in their 


Pp my. if it had, I ſhould have inclined to think it a ſeverance, but, 


notwit 


4 


ſtanding theſe words, it Kill leaves it at large, and abſolutely 


A jointenancy is undoubtedly no favourite of a court of equity, A jointenancy 


though otherwiſe at law; but, in the preſent caſe, here is no pre- a favourite at 


law ; other- 
wiſe in a court 
of equity. 


tence of an alienation, either in law or equity. Moyſe ver. Gyles, 
2 Vern. 38 _ 


Aienatio rei prefertur juri accreſcendi, is a maxim in equity, but A maxim in 
then it muſt appear to be an actual alienation, and not from in- me * 
ference and implication only, without any expreſs declaration of figur juri ac. 
the parties. creſcendi. 


11323 —— . 


* Per Cur': The plaintiff's buſband and defendant had enjoyed a church leaſe in moieties, 
under an agreement there ſhould be no benefit of ſurvivorſhip. Upon the laſt renewal, 
the leaſe was taken in both their names, and no expreſs agreement againſt ſurvivorſhip. 
The plaintiff's huſband being fick, by deed, affigned his moiety of the leaſe to his wife, and 


by his will, deviſed it to her. The grant to the wife is void, and the deviſe will not ſever 
the jointenancy, Mayſe v. Gyles. | 


Lucas 
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Caſe 52. Lucas verſus Seale, October 1 7, 1740. 
Where one ORD CHrANCELLoR ſaid in this caſe, where there are ſeveral 
executor 18 


indebted to L/ executors, and one of them is indebted to the teſtator, for which 
the teſtator by he had given a ſecurity by way of mortgage upon his eſtate, if the 


mortgage, if Ih | 
the eu. CO-CXCCUtOrs are apprehenſive that he is inſolvent, and that the eſtate 


tors are appre- May prove a deficient ſecurity, bringing a bill againſt him to fore- 


benſire he cloſe is improper, becauſe the teſtator having made him an executor, 
is inſolvent, 


they ſhould gives him an intereſt in the mortgage, the other executors ſhould 
bring a bill have brought a bill for ſale of the eſtate, | 


againſt him 


for ſale of the eſtate, to pray a forecloſure would be improper. 


Caſe 33. The caſe of the ork- Buildings Company, October 24, 


1740. 

— ORD CHANCELLOR ſaid, an account between the King and a 
can be in the ſubject, cannot be taken in any caſe, in this court, but in the 
Exchequer Exchequer only. 

only. | 

This court Where the companies are obliged to make calls, this court will 
will not de- 


cree publick not decree them to make ſuch a call, upon a bill brought by a 
Companies to creditor for that purpoſe, in favour of that particular creditor, un- 
make calls in 1s under very extraordinary circumſtances. | 


favour of a ; 

partiular cre- 

ditor. _ 

Caſe 54. Wallis verſus Hodgeſon, October 24, 1740. upon ex- 
| AL fron 11 Se ceptions. 

3 ORD CHANCELLOR faid, it had been determined over and 

bliſhed, the / over in this court, that you muſt ſhew the perſon to be of 


— wok ſound and diſpoſing mind, where a will is to be eſtabliſhed as to 
e proved to 


n real eſtate, and eſpecially if there are infants in the caſe; proving it 


and diſpoſing to be well executed, according to the ſtatute of frauds and perjuries, 
mind. is not ſufficient. | | . 


1, faid his Lordſhip, they could have produced evidence on the 
ach of the plaintiff, of any a& having been done under the will re- 


ating to the real eſtate, he would have diſpenſed with the rule, 
being a mere matter of formality, 
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Godolphin verſus Abingdon, October 27, 1740. Caſe 35. 


' THERE, ſaid Loxd CHANCELLOR, a limitation is to A. for A man can- 
life, to his wife for life, to truſtees to preſerve contingent _—_—_ 
remainders, to the firſt and every other ſon in tail, remainder to his veyance 
own right heirs; it will be abſurd to ſay, that by a conveyance of — 
land, or by uſe, or by deviſe, the laſt limitation ſhall make the gmple 0 hi 
right heirs purchaſers, and by that means prevent the reverſion from own right 
being aſſets to ſatisfy the ſon's debts z for according to the doctrine un by the 
laid down in the caſe of Counden and Clerke, Hobart 29. the limita-,, , — 
tion to the right beirs, will be but a reverſion, and will veſt alſo in ſo as to pre- 
the ſon; for it is a poſitive rule, that a man cannot raiſe a fee- ſimple Nom gy wk 
to his own right heirs by the name of heirs, as a purchaſe, by any being aſſets to 
form of conveyance whatſoever. The ſame caſe is reported in fatity the 


Maore 860. but the point is wrong ſtated. ſon's debts. 


Phipps verſus Anneſley & e contra, October 27, 1 740. Caſe 56. 


* HE only queſtion in this caſe of Phipps and Anneſiey was, 838 


whether 3000 J. given under the will of James Earl of daughter the 
Angleſea to his daughter, ſhall come out of the perſonal eſtate, or ſum of 3oool. 
whether it is expreſly exempted from the payment of it ; the will OOF: 
ſets out in general words, © As to my worldly eſtate, with which riage, and 
eit has pleaſed God to bleſs me, (and then recites ſeveral manors, mat — tru- 
“ lands, &c.) I deviſe them in truſt for the payment of all my juſt nd affe my 
e debts, and all my legacies, and the reſidue to my nephew Aribur mortgage or 
* Anneſley. Item, I give and bequeath to my only daughter Ca- fle of bis 
therine, the ſum of 3000 J. (over and above the 12000 J. which cher * ge 
is conveyed to her under my marriage ſettlement) at her age of perſonal e- 
18, or marriage ; and that the truſtees ſhall levy and raiſe by mm Ro 
mortgage or ſale of his lands, together with his perſonal eſtate, as the yoo 1 
* much as will pay the 3000 J. but that it ſhall not be raiſed till — that it 
18, or marriage, out of the before mentioned eſtate or land that it d 4 
may not be a debt upon my perſonal eſtate. There are three dif- or marriage, 
te ferent clauſes beſides in the will, that conclude with theſe words, 2 N 


that bis lands are deviſed to pay his debts, and all his legacies, in ed eſtate, or 
* caſe bis perſonal eſtate ſhall not be ſufficient.” land, that it 


may not be a 
debt on his perſonal eftate. Lord Hardwicke held that the perſonal eſtate was excepted, and that the 3000/7, 
is a Charge on the real eſtate. | | 


LoRp CHANCELLOR, 


Though this objection comes extremely late after two decrees, it 
muſt have its weight, if, as the plaintiff inſiſts, it be rightly founded. 


Vox. II. Q It 


— 


58 "CG A 8 E S Argued and Determined 


Perfonal eſtate Tt js certainly the rule of the court, that perſonal eſtate is the 
is the natural 


fond for pay. natural and proper fund to be firſt applied to the payment of debts, 
ment of debts. unleſs there are expreſs words to exempt it. 


I am of opinion, however inaccurately penned, that the inten- 
tion of 'the teſtator in the preſent caſe, was to exempt his perſonal 
- eſtate from the payment of this 3000 J. for in the clauſe by which 


he bequeaths this ſum to his daughter, he takes notice that there 


was the ſum of 12,000 J. already charged upon the real eſtate. 
A deb fon” IIis deſign muſt have been to give her this as an additional for- 
83 un- tune, and to connect the two ſums together; for where a leſs ſum 
der a ſettle- ig given under a will than under a ſettlement, the rule will not hold, 
dadstsedlon of that it ſhall be taken to be in ſatisfaction of a greater. 
4 greater. | YL 
It has been objected, that the before- mentioned eſlate muſt mean 
the perſonal eſtate, perſonal eſtate being the laſt antecedent; and 
yet it certainly does not, but is ſet in direct oppoſition to the per- 
ſonal eſtate, and the words immediately following, or lands, is not 
disjunctive, as is inſiſted on, but explanatory rather of his inten- 
tion, that the 3000 J. ſhould come out of the real eſtates charged 
before with the 12,000 /. | 


Where ale- Where there is a charge upon a perſonal eftate, though it is not 
gacy is a 


— immediately payable, yet the perſon intitled may come into this 
22 court, and pray that a ſufficient ſum may be ſet apart to anſwer the 
ſtate, this legacy when it ſhall become due. 


court will ſet 
apart a ſuſh- 


cient ſum to This probably was the reaſon of the teſtator's inſerting the words, 
anſwer it, that it ſhould not be a debt upon bis perſonal eftate, that ſo large a 


though not . . 
. ſum as 3000 J. might not be locked up in the mean time, until the 


payable. daughter, who was then young, ſhould arrive at eighteen, or be mar- 
ried; and theſe words, that it 


ate, are ſaid indefinitely, and not for a limited time. 


Upon the whole, this is one of thoſe caſes where by negative 


words in a will the perſonal eſtate is excepted, and therefore the 
30001. as well as the 12, oool. are a charge upon the real eſtate only. 


* 


Ayliſfe verſus Murray, October 27, 1740. 


Caſe 37. 
Fe Delt; AHH. . 
Two perſons WO perſons who were both executors and truſtees under a 


executors and ; 
TED will, and one of them an attorney that drew up the will 


a will, would refuſed to act in the truſt, unleſs ceſtuy que truſt would give them 


not prove the beſides 
will, nor ſuf- | | 


fer the ceſluy que truſt to take out letters of adminiſtration cum teflamento annexo, till he had executed a deed, 
by which he was to pay a hundred pounds to one executor, and two hundred pounds to the other, within fix 
months after they ſhall have exhibited an inventory. Lord Hardævicle declared the deed was unduly obtained, 
and decreed no allowance ſhould be made for the ſum of 100 J. and 200 J. to the plaintiffs, 


ſhould not be a debt upon his perſonal | 
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befides their legacies ſome confideration for acting in the truſt; he 
XX refuſed to do it for ſome time, but at laſt confented, and exccuted a 
1 = deed for paying 1001. only, to Briar Ayliſfe, one of the truſtees, 
8 who being an attorney thought ſome profitable ſuit might ariſe out 
of the will, and therefore aſked no more, but to Mr, Pomfret the 

bother truſtee 2004. becauſe being no lawyer, he had not the fame 
advantage with his co-truſtee. 


This contract was obtained from the ceſtuy que tru/t only two days 
after teſtator's death, but then it was ſettled by his counſel, at three 
ſeveral meetings for that purpoſe, before he executed it. 


The truſt-eſtate is 1200/. a year in value, conſiſting chiefly of 
leaſehold eſtates, which the truſtees. are directed by the will to re- 
new from time to time, beſides other neceſſary trouble. 


p The 200 l. to Pomfret, and the 1001. to Brian Ayliffe, under the 
contract, was to be paid to them, over and above their legacies, 
= within ſix months after they ſhall have exhibited an inventory to the 
== eccleſiaſtical court, and ſuch payment was to ariſe out of the divi- 


9 dends and intereſt which ſhould become due to the defendant. 


4 
* 


The bill is brought for a ſpeciſick performance of the agreement, 
| and for an account. 

4 The principal ſuggeſtion of fraud on behalf of the defendant was, 
that the plaintiff and his co-truſtee threatned that they would not 
prove the will themſelves, nor ſuffer the defendant to take out let- 
ters of adminiſtration, cum teſtamento annexo, unleſs he would agree 
= to their propoſal, and that this was the ſole inducement of the de- 
fendant's executing the contract. 


LoRDp CHANCELLOR, 


This is a caſe of very great conſequence, and it is incumbent upon 
che _ to proceed upon wary ſteps, before they eſtabliſh ſuch de- 
mands. | | 


That a truſtee cannot contract with ce/ſiuy que truſt, or purchaſe It is not a ge 


part, or the whole truſt-eſtate from the ceſuy que truſt, though for neral 2 — = 
4 valuable conſideration, but that a court of equity will ſet it aſide, purchaſe 25 
= mult depend upon circumſtances, and is not a general rule. =—_ by a 
ws. . | | truitee Or A 
1 truſt eſtate, but depends upon circumſtances. 


E If the defendant is right in his objections, to theſe allowances, un- where a bill 
1 doubtedly he might have brought his croſs- bill to ſet them aſide; but prays an ac- 


count and al- 


bonnes in that account, a defendant may equally make objections, as if be bad brought his croſs bil. 


60 CASES Argued and Determined 
I am of opinion, where a plaintiff brings his bill, praying an account 
againſt a perſon, and allowances in that account, the defendant is 
as proper to make objections, as if a croſs-bill had been brought. 


There maybe With regard to the merits, whether upon general grounds a truſtee 
2 whine may make an agreement with a ceſtuy que truſt for an extraordinary 
eftabliſh an allowance, over and above what he is allowed, by the terms of the 
agreement, truſt, I think there may be caſes where this court would eſtzbliſh 


— 2 3 ſuch agreements, but at the ſame time would be extreamly cautious 


extraordinary and wary in doing of it. 
allowance, | 
beyond the terms of the truſt. 


This court al- In general this court looks upon truſts as honorary, and a burden 
dar beg upon the honour and conſcience of the perſon intruſted, and not 
over truſtees undertaken upon mercenary- views ; and there is a ſtrong reaſon too 
= 3 againſt allowing any thing beyond the terms of the truſt, becauſe 

it gives an undue advantage to a truſtee, to diſtreſs a Ce/iuy que truft, 


ances, 
a and therefore this court have always held a ſtrict hand upon truſtees 
in this particular, | 


If a truſtee comes in a fair and open manner, and tells the ce/fiuy 
gue truſt, that he will not act in ſuch a. troubleſome and burdenſome 
office, unleſs the cęſtuy gue truſt will give him a further compenſation, 
over and above the terms of the truſt, and it is contracted for be- 
tween them, I will not ſay this court will ſet it aſide, though there 
is no inſtance where they have confirmed ſuch a bargain. 


But in the preſent caſe, the proceeding is not ſo fair and open, ſor 
Mr. Ayliſfe is an attorney, drew the will himſelf, and was likely 
in the way of his profeſſion to make a conſiderable profit of the 
truſt ; as there was an account to be ſettled, a conveyance to be 
made, and ſeveral other things to be done in the law way ; and be- 
ſides, if the legacy was too ſmall, why did not Ayliſe make the 
objection at the time he drew the will, as the defendant very pro- 
perly obſerved, when Ay/;fe aſked for an additional allowance, 


Not ſwearing It has been ſaid, that the defendant's brother, ſwearing in his de- 


expreſsly to 
words ſpo- 
ken, but ad- *** N A 
ding, or to think it very proper, for where a man ſwears to words, if he is 


char efe@, i miſtaken in any of them, he is perjured, and therefore ſwearing 
1 an ai. AHyliſe ſaid, he would hinder Murray from adminiſtring, or to that 
efect, was very right, and I have often objected to athdavits for want 


davit. 
of them. | | 


I conſider the caſe in this light; two truſtees are making an il 
uſe of an authority, they had under the will, to extort a reward 


from a ceſtuy que truſt ; if they had told him, give us a farther re- 
5 | | ward, 


poſition that Ayliſfe ſaid, he would hinder Murray from admini- 
ſtring, or words to that effect, carried too great a Latitude; but I 
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wad, or we will renounce, they had acted fairly, and ſomething 
might have been ſaid in favour of the contract. 


perſonal eſtate was veſted in them before probate, and could 
not he got out. of them without an actual renunciation ; the real 
eſtate likewiſe veſted in them, and could not be taken out of them 
but by an actual aſſignment; and ſenſible of theſe difficulties upon 
the defendant, the plaintiffs would not act, in order to force him 
into their terms. : 5 


a+ 
o 
. 


This caſe has been compared to ſeveral other cafes of fraud, and 
amongſt the reſt to marriage-brocage bonds, and not improperly; for 
the perſon who has the reward. there, has as much trouble as the 
truſtees have here, and the party giving the reward in thoſe caſes, full 
as willing as the defendant in this, and yet the court always ſet thoſe 
bargains aſide as unconſcionable. 


Conſider the ill conſequences of ſuch a caſe; ſuppoſe it ſhould 
be neceſſary that a will ſhould be immediately proved, as, in the 
caſe of a widow and children, ſhall a truſtee, in whom the teſtator 
repoſed a truſt, and confidence, and depended upon his honour 
and kindneſs, inſiſt upon ſuch hard terms as to have an unreaſonable : 


reward, before he will either prove the will, or act in the truſt ? 


Therefore upon the whole I declare that this deed was unduly ob- 


tained from Mr. Thomas Murray, and decree no allowance to be made 


* . 
- 

- 
* 

* . 


* 
„ 
1 
4 


the original, ſo that the plaintiff muſt either ſet up a preſcriptive 


! for the ſums of 1001. and 200/. and direct both the plaintiff Pom- 
* fret, and the repreſentaitve of Bryan Ayliffe, to pay coſts as to 


ſo much as relates to the deed, general coſts reſerved. 


April 16, 1740. on exceptions to a Maſter's report. Caſe 53. 


ORD CHANCELLOR laid it down in this caſe, that where a Where a deed 


rent-charge is granted by deed, and the deed happens to be loſt, at — 99 
you cannot read a copy in evidence at law, becauſe you muſt declare not at law 
with a profert hic in curia, as the defendant is intitled to cyer of tead à copy, 
| ecauſe ,you 
2 r muſt declare 
title to the rent, from a conſtant and uninterrupted payment, or he with a 5refi- 
muſt bring his bill to de relieved againſt the accident of the original's ““ 4% e. 


being loſt; the ſame rule holds in the caſe of a bond, for though a _ CON 


you may 


hundred witneſſes could prove the ſubſtance of it, yet it is not ſuffi- bring a bill 


Cie | — f - - here to be re- 
. 1 wy at law, for you” muſt declare upon it, with a profert DIC in jjeved againit 


the accident 
of the origi- 
nal's being 
loſt, 


IT. 9 R | Smith 


— -— I,_— —ͤ—„—ö c— — — = 
— ———— ,, 
a * ; | 
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Caſe 59. Smith verſus Fellows, at the Rolle, October 28, 1740. 


= y —4 " HE queſtion here was, whether a freeman of the city of London, 
3 . who makes a voluntary Deed, merely for the conſideration of 


AI love and affection, without any pecuniary one, and reſerves the 
in connidera- 


1 f lov 
and affetion the cuſtom, as will induce this court to Tet aſide the deed. 
_ _ re- | | | 

erv e | ; 2 0 

3 The deed was in ſubſtance as follows. 

the eſtate to 


himſelf, the ( Whereas I the ſaid William Fellews am defirous to ſettle the 
— "a> A = * aforementioned premiſſes for the benefit and advantage of my ſon 
him, and is © Richard Fellows in the world, in caſe he ſhall attain the age of 
ſubject to the C 21, and be living at the time of my deceaſe, over and above what 


— « he may be intitled to beſides, out of my cſtate, I grant to J 


* Fellows and Gecrge Barlow a term of 99 years in truſt to permit 


« me the ſaid William Fellows the father to take the rents and profits 
of the ſo aſſigned premiſſes, for fo long of the 99 years term as 1 
* ſhall live, and in caſe the ſaid Richard Fellows my ſon, at my 
deceaſe ſhall be at full age, to aſſign the refidue of the term to him; 
but if he ſhall not be of full age, then the ſaid Y Fellows and 
* George Barlow ſhall receive the rents and profits, and allow ſo 
much as they think proper for his maintenance, and the ſurplus to 


< be laid out by the truſtees, or ſurvivor, in government ſecurities, 
tor the benefit of Richard, when he comes of age. 


A 


A 


“ Provided always, that if the ſaid Richard Fellows mould 4 depart 
« this life, in the life-time of William, then all the truſts hereby de- 
e clared to him by this deed to be void, and in caſe of his death, be 
< a truft for the other children, (in excluſion of the widow) if they 


* attain the age of 21, and in caſe. of the death of all the n 


before that age, then to the next of kin of his own family. 


This deed was made 1 in the life-time of the firſt wife of William 
Fellows. 


The bill is brought by the ad wife, the widow of the freeman, 
who was ignorant of this deed at the time ſhe married, and likewiſe 
by the reſt of the freeman's children, to have the property diſpoſed of 
by this deed to the eldeſt fon, to be brought by him into hotchpot, 
that it may be diſtributed according to the cuſtom of London. 


Maſter of the Rolls. The caſe 2 Lev. 130. is a ſtronger than the 
preſent, becauſe there the poſſeſſion of the term was delivered purſuant 
to the aſſignment, here poſſeſſion was kept, and the rents received 
conſtantly by wor aſſignor; ; however I ſhall take time to conſider of 

it. 


power over the eſtate to himſelf, is not guilty of ſuch a fraud npon 


3 in the Time of Lord Chancellor Hardwicke. 63 
A it. On the 2d of November 1740, the cauſe came on again, and up- 
on the authority of Cotterel and Cotterel, heard before the late Maſter 
„ the Rolls, about fix years ago, his Honour declared the plaintiff 
XX the wife to be intitled to her hare, according to the cuſtom of Lon- 
dun, and that the property in theſe leaſehold eſtates, notwithſtanding 
H the deed till continued in William Fellows the huſband, and of con- 
ſequence is ſubject to the cuſtom. Hall and Hall, 2 Vern. 277. and 
7 Turner and Jennings 612. were the caſes principally relied on in 
the determination of this point. * 
1 
1 Caſe 60. 
2 Athins verſus Smith, October 29, 1740. 
F T was ſaid in this cauſe by LoxD CHANCELLOR, that ecclefiaſti-,  . . 
- cal juriſdictions are limited within their particular diſtrict, and an gration taken 


E adminiſtration taken out here will not extend to the colonies in Ame- — —— 7 | 
rica; but if an executor ſends over an exemplification of a probate he ionic. in 
to Maryland, or any other colony, the perſon who is employed as America, but 


an agent there by the executor, may by letter of attorney from him a 8e 


3 


J . . there, who 
XX collect in the effects of the teſtator, and he is chargeable as much _ 
as if the executor had got them in himſelf. under the ex- 
* emplification 


of a probate, is equally chargeable as if executor got them in himſelf. 


Hanbury verſus Lord Bateman, October 20, 1740. Caſe 61. 


IR James Bateman, a freeman of London, on the marriage of The cuſtom 
his daughter Anne with Mr. Weſtern, gave her a portion of — — 
10,0001, which was conveyed to truſtees for the benefit of younger orphanage 
3 children, if any; if none, to Mr. Weſtern his executors, adminiſtra- «& 4, 
tor, or aſſigns, and a jointure was ſettled in lieu of the portion, and gate, I 
in the deed is this covenant. cannot leave 
nn it ta go in 


* That if the ſaid Sir James ſhould by any ways or means give or — 1 
* leave to any of his daughters, other than the ſaid Anne Bateman pleaſes. 
any ſum or ſums of money, or other thing for her portion, ubich 
* /hculd be delivered or conveyed and which ſhould exceed the value 
of 10,0007, that then he would pay or give to Mr. Weſtern, his ex- 
ecutors, &c. ſo much money, or other eſtate, as ſhould make his 
ſaid daughter Aune's portion, equal to that of any other ſiſter. 


—_— — 
_ 


—— — — 


% Hall verſus Hall, Per cur. If a freeman of London abſolutely gives away his goods in his 
8 5 kfe - time to any of his children, this is good ; but if he keeps the deed of gift in his own 
power, or continues in poſſeſſion of the goods, then it is a fraud upon the cuſtom. 2 Yern. 277. 

be Turner verſus Zennings. A freeman of London afligns the greateſt part of his perſonal eſtate 
m truſt for himſelf for life, and then for his grandchildren. Per cur. This deed not good 
againſt the cuſtom of London as to the moiety belonging to the children, but binding as to the 
other moiety, which he had power to diſpoſe of, he having no wife. 2 Vern. 612. l 
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be read in 
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In 1708. Sit James Bateman died, and his daughter Arne's orpha- 
nage ſhare came to 17771. 155. 3d. + over and above the 10,000/. 


In 1729. Mr. Weſtern died leaving only two daughters, the wife 
of the plaintiff Mr. Hanbury, and the wife of the defendant Domenick. 


The 17771. 155. 3 d. + is in the hands of the defendant lord Bate- 
man, executor of Sir James, and this bill is brought to have it in 
money, or to be laid out in lands purſuant to the covenant. 


Sir James Bateman's will. 


« Whereas I am a freeman of the city of London, my deſire is, 
that my eſtate may go as to one moiety, according to the cuſtom, 
© and whereas I have already advanced my daughter Anne with 
* 10,0007. my will is if there ſhould be a deficiency in one moiety 
© of my eſtate, to make up my other five daughters portions 
«« 10,0001. that then as much as is wanting to make up that ſum 
to each of them, ſhall be ſupplied out of the other moiety.” 


The ſtatute of the 4 & 5 Phil. and Ma. vb. 8. which is inti- 
tled, An act for the puniſhment of ſuch as ſhall take away maidens 
that be inheritors being within the age of ſixteen years, or that ſhall 
marry them without conſent of their parents, was read, to ſhew that 
the ſiſter of Mrs. Hanbury had forfeited her fortune, by marrying 
under the age of 16 years Dominick, a footman in lord Bateman's 
family, againſt the will of her relations. 


LoRD CHANCELLOR, 


The authority At the time of making this ſtatute, the juriſdiction in theſe caſes 
— — . veſted in the court of Star-chamber, but when that court was abo- 
bad in caſes liſhed, the power, as far as it was legally exerciſed, was taken up 
2 52 by the court of King's Bench, who have aſſumed this authority ever 
5 Pb. . | | 

relating to the ſince. | 5 

mong , | 
maidens, is Though a huſband is convicted of an offence of a criminal kind 
now aſſumed _. ; | - . Ef 
by the court yet it does not follow in all cafes, that it ſhall be given againſt 
- 8 him in evidence in a civil ſuit. | | 

ncn, 


A criminal But in this caſe I am of opinion, that the conviction of the huſ- 


conviction t band under this ſtatute may be read in evidence againſt him, becauſe it 


gainſt the huſ- , 


band, cannot is uſed far no other purpoſe, but to convict him alone within the penal- 


in a civil ſuit ties of the ſtatute; otherwiſe if offered as to the wife, as it would tend 
evidence a. to make her incur a forfeiture of her portion for her life, under the ſta- 


gainſt a wife, tute, eſpecially as the is an infant, and was no party to the conviction. 
as it tends to 


make her incur a forfeiture of her portion. 
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I think it may be compared to the caſes of diſability under the 3 eee 
ſtatute of 11 & 12 of William and Mary, cap. 4. againſt papiſts, in anno be 
which the court will never ſuffer a conviction of recuſancy to be given in evi. 
given in evidence againſt a third perſon, but you muſt prove the dence againit 


a third perſon, 
facts. under the 11 


in the Time of Lord Chancellor Harpwickse. 


& 12 1. & 
As there was no proper evidence in this caſe of the marriage, he nr pe * 
reſerved the conſideration of it to another time. the facts, 


Lokd CHANCELLOR, 


The great queſtion is, whether the contingency has happened 
on which the augmentation of Anne's portion was to ariſe. 


I am inclined to think the contingency has not happened. 


At the time of entring into this covenant, Sir James had ſeveral 
children, the plain meaning of this covenant was to prevent Sir James 
Bateman from giving a greater Portion out of his eſtate to one daugh- 
ter than another. 9 


What is the meaning of theſe Words, other than the ſaid Anne 
Bateman; does it mean that Sir James Bateman ſhould leave his 


perſonal eſtate to go equally among his daughters ? 


I think it means if he ſhould give more to any one daughter, in 


preference or in excluſion of any other daughter, then that he ſhould 
be a debtor for ſo much to Mr, Weſtern, &c. 


But he has not done this, for he has left the cuſtom of the city 
of London to operate upon his perſonal eſtate, 


The covenant is plainly not applied to his perſonal eſtate, for the 
words are, if he ſhall deliver or convey, which more properly and 
in legal underſtanding belong to real eſtate ; ſo that he might have 
made that equivalent or ſatisfaction for the inequality out of his lands. 


If Sir James Bateman had given 15, oool. to any other daughter 
in his life-time, he would have been liable to have been ſued by 
Mr. Weſtern, his executors, &c. upon the covenant. | 


The conſequence of the covenant is, that it creates a debt upon 
his eſtate, and not a charge upon the orphanage part. 


It has been objected, that if he ſhould by any ways or means 


give or leave, will extend to the orphanage ſhare in favour of the 
plaintiff. 


The preſent caſe differs greatly from both the caſes cited, Wilcox 
and Wilcox, 2 Vern. 55 1. Blandy and Widmore, 2 Vern. 709. 


Vor, II. 9 It 


— — pry — _ A 


*till he has 


— — — —— — 


of a bond gi- 
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It is ndt in the power of a freeman of London, to leave his or- 
phanage ſhare to go in ſuch proportion as he pleaſes, but the cuſtom 
will operate upon that part of a freeman's eſtate. 


"Caſe 62. Baker and others verſus Dumare/que, October 3o, 1 740. 


On a motion Perſon largely in debt affigned over all his effects to the hands 


to prevent the 


r of the procurator general of the jeſuits for the province of 
going out of Brazile, reſiding at Liſbon, and ſoon after died inteſtate; the widow 
the kingdom refuſed to adminiſter ; the brother, who is next of kin, has applied 
put in his to the eccleſiaſtical court here for letters of adminiſtration ; the cre- 
anſwer, the ditors have brought their bill for a diſcovery of aſſets; the defendant 
court ordered has not yet put in his anſwer, and is going to Jerſy, the place of 


— oh his abode, and to which the proceſs of this court will not reach; 


abide by the the preſent application is to prevent his going out of the kingdom 


RR ge till he has put in his anſwer, and likewiſe to have a receiver of the 

at the hearing, Eſtate and effects of the inteſtate beyond ſea, appointed by this court 
for the benefit of the creditors, becauſe the perſon who is applying 
for adminiſtration lives generally beyond ſea; for if he ſhould ob- 
tain letters of adminiſtration from the ſpiritual court, to which he 
1s intitled by law, as next of kin, he will get out of the kingdom 
before the month's time for putting in his anſwer, allowed him at a 
former ſeal by the court, is out. s 


s 


LoRD CHANCELLOR, 


Let the defendant, by his clerk in court, give ſecurity to be ap- 
proved of by a Maſter, to abide the decree that ſhall be made 
at the hearing of the cauſe. 


I would not have reſtrained the defendant in this caſe from takin 
out letters of adminiſtration as he is next of kin to the inteſtate, but 
upon a motion for a ne exeat regno, I would have made an order 
that he ſhould not receive himſelf the eſtate and effects of the in- 
teſtate abroad, nor any other perſon by his order or direction. 


A creditor It has been determined ſolemnly by the court of King's Bench, 


cannot take that a creditor cannot take an aſſignment of a bond given by an ad- 


* miniſtrator, purſuant to the ſtatute of diſtributions, to adminiſter 


ven by an ad- faithfully, and to exhibit an inventory, c. and that an action will 
miniftrator not lie upon it, though aſſigned for a breach that he was indebted 


2 arne of to the aſſignee in the ſum of 200 J. upon ſpecialty, Vide 1 Salk. 


diſtributions, The archbiſhop ef Canterbury ver. Wills, Hill. 6 Ann. B. R. p. 316. 


nor will an ; = 
abies the ws. cited by Mr. Chute, the plaintiff's counſel, to ſhew that creditors 


on it though had no way of reſtraining the defendant from taking adminiſtration, 
aſſigned for a | 
breach he was indebted to the aſſignee in the ſum of 200 l. upon ſpecialty, 

Or 
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in the Time of Lord Chancellor Hazpwicks. 67 


or coming at their juſt debts, by aſſigning a breach in the admini- 
tration bond. | 2 


Coole verſus Coole, Movember 22, 1740. | Caſe 63. 


HERE the enjoyment of an eſtate has been ſo long and Courts of law, 


; ; 7 as well as 
9 uninterrupted as this has been, v/z. from the year 17 19, |; of egui- 
courts of law, as well as courts of equity, will make a ſtrong preſump- ty, will make 


tion in favour of ſuch a poſſeſſion, though there may be ſome circum- 2 ſtrong pre- 
ſtances to ſhew that it was not the intention that the inheritance fdr of 


fa vour of a 


ſhould be conveyed. | poſſeſſion of 


21 years. 


Where a perſon is owner of a term; and there is a covenant for 
the truſtees to convey the inheritance, he is to be conſidered as the 
X ceftuique truſt of the inheritance, becauſe he might have called upon 
= the truſtee in this court to have aſſigned the legal eſtate. 


= Whether the legal eſtate is in the ce/fuzgue truſt or in the truſtees, When there is 
> it will make no difference, for where there is a covenant that it ſhall - <ovenant ro 

be conveyed, this court will conſider it as actually conveyed, and org Grp 8 
will look upon it as a term only attendant upon the inheritance, and court will con- 


ſo connected together in the ceſtuique truſt, that it can never be ſder it 35 ac 


3 ; , tually convey- 
ſevered in favour of an heir or executor at leaſt ; there are ſome caſes et — ca 
where it has been done in behalf of creditors. ſider it as a 

3 term only to 


Ir was decreed, that the plaintiff do hold and enjoy the premiſſes, bene. 


3 ; and be quieted in the poſſeſſion, and that the defendant do not di- 


ſturb him in ſuch paſſeſſion, or any perſon claiming by, from, or 
under him. 


Willats verſus Cay, at the Rolls, Nov. 2. 1740. Ciſe 64. 
: T HE ſum of 13001. was charged in truſt, as a proviſion for A wife may 


a daughter, ſhe marries without the conſent of her relations; 5 well diſpoſe 


it was inſiſted upon, by the counſel for the truſtee, that the huſ- 2 re 


band, who appeared to be an inſolvent perſon, ſhould find ſome which ſhe has 

method of ſecuring the wife's money as a proviſion for her, but an abſolute 

ads he has neither real or perſonal eſtate of his own, he was in- — agony F 

capable of doing it, and therefore it was propoſed, that it ſhould ing in a fine 

a % be referred to a maſter, to conſider of a ſcheme for ſecuring ſome e 1 
x Proviſion for the wife, as had been done in caſes of this nature. he ns ls 


120 ; court, her 
: 4 whole fortune of 1300 l. was directed to be paid to him, though he appeared to be an inſolvent perſon, 


{A Ta "SY. . . N 2 

oF 9 wife appearing in court, and being examined, deſired that 

che whole 1300 l. might be paid to the huſband, without expecting 
, 2 | X 


any 


C A 8 E 8 Argued and Determined 


any proviſion for herſelf, upon which, his Honour refuſed to refer 
it to a Maſter, which he ſaid was never done unleſs circumſtances 
of fraud appeared, or compulſion on the part of the huſband, and 
that a wife may as well diſpoſe of perſonal eſtate, over which ſhe 


has an abſolute controul, as of real eſtate by joining in a fine with 
her huſband. | 


68 


Caſe 65. 


By deed a 
father direas 
rents and pro- 
fits of a real 


Stanford verſus Marſhall, November 2, 1740. 


Father, by deed, creates a truſt of a real eſtate for the benefit 
of his daughters, the rents and profits to be paid them whe- 
ther ſole or covert for their ſeparate uſe, either to their own, or 


— the hands of any perſon that they ſhall appoint. The daughters 
daughters, join with their huſbands in bonds, for money lent to their huſbands; 


whether ſole 

or covert, for 
their ſeparate 
uſe, they join 


in bonds for money lent to their huſbands; the truſtee ordered by the court to pay the rents and 
profits accordingly. 


Maſter of the Rolls. 


the truſtee refuſes to pay, the creditor brings a bill to compell him 
to pay the rents and profits of the truſt eſtate. 


The daughters had an abſolute power over 


the rents and profits, and could certainly aſſign it by mortgage or 


otherwiſe, and the court will never encourage the locking up of pro- 
perty, which would be the caſe, if the daughters could not create 
any lien they thought proper upon their intereſt in the eſtate, and 


therefore ordered the truſtees to pay the rents and profits of the 
truſt eſtate to the creditor, 


others verſus Moodroſfe, at the Rolls, 


Caſe 66. Braſbridge and 
November 14, 1740. 


Where reſi- 
due is undiſ- 
poſed, and a 
teſtatrix has 


"HOUGH the executors in this caſe have legacies, one of 


200]. the other of 1001. yet if it appears in proof by parol 
evidence, that both before, and after the execution of the will, the 


always de- . , „ 

clared the teſtatrix always declared that the next of kin, who were plaintiffs 

— in this cauſe ſhould have nothing, and that ſhe would not leave 
a ave 


NN ds them any thing by her will, the executors, ſhall notwithſtanding 
cutors, though have the reſidue. 

they are lega- 

tees, ſhall have the reſidue notwithſtanding. 


Where it is undiſpoſed of, it was objected by the plaintiffs coun- 
ſel, that evidence of the teſtatrix's intention of excluding the next 
of kin, is not ſufficient to give the reſidue to the executors; the evi- 
dence ought to be poſitive that ſhe had it in contemplation to 
give it to the executors at the time of making of the will. 
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in the Time of Lord Chancellor HARDwIOE. 69. 


| Maſter of the Rolls: 1 am fully ſatisfied, if I ſhould in this caſe Tho e 
give the reſidue to the next of kin, I ſhould give it contrary to the gs — 1 


intention of the teſtator. | will depart 
from their ge- 
neral rules in favour of the next of kin, where the teſtator*s intention is proved to be againſt them. 


The court will certainly favour the next of kin, where they 
can do it conſiſtently with the rules of equity and juſtice, but 
this does not tie me down from inquiring into the intention of 
the teſtatrix ; for- wherever there is evidence that will ſatisfy the 
mind of the court as to the intention, they will depart from 
their general rules, though they will not do it upon flight 
proofs. | | 


= The giving 2001. to one executor, and only 1001. to the other, 
is a preſumption upon the face of the will that it was not intended 
to exclude them from the reſidue, but only to ſhew a preference 
to one of them. Vide Batchelor ver. Searl, 2 Vern. 736 *. 


1 Though the will was drawn by doctor Hales, a clergyman, who 
=> is not ſuppoſed to be conuſant of the law, yet that will make no 


© alteration in favour of the executors, but it muſt depend on the 
"7 proofs. 


In anſwer to the objection of the plaintiffs counſel, it is enough There is no 
e - . medium be- 
5 if the court is ſatisfied as to that ſingle fact, that the next of kin teen next of 
were not to have it, for there is no medium between the next of kin and exe. 
kin and executors; for if it appears that the intention was to exclude e - 
the next of kin, the executor muſt have it of courſe. pear to be ex- 
4 | cluded, the 
8 executor muſt have it of courſe, 


Ihe bill diſmiſſed, but without coſts, becauſe when the next of 
XXX kin are diſappointed of the reſidue, it is ſome excuſe, ſaid the court, 
for their litigating the executors right to it. 


» x *. 
4 * * 7 
bom, a 


F * 


8 * One by will gives his executor an expreſs legacy, and makes no diſpoſition of the 
"Y i, ſurplus. The court will admit of parol evidence ta ſhew the intention 48 teſtator, 


and if proved that the teſtator intended the ſurplus to the executor, he ſhall have it 
notwithſtanding his expreſs legacy. Batchellor & Ux' verſus Searl, 2 Vern. 786. 
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70 
Caſe 67. Ex parte Gumbleton, M. ovember 8, 1740. 
A quaker can- Motion was made on behalf of a woman who was a quaker, 
not be admit- and lives 250 miles from hence, for a writ of /upplicavrt : the 


ted to of in. doubts in this caſe aroſe from the words of the ſtatute of 7 & 8 JF. 3. 
peace againſt whether a quaker may be admitted to give evidence upon her affir- 
her huſband, mation fo as to exhibit articles of the peace againſt her huſband and 

if it is not in nature of a criminal proſecution, and not grantable 


upon her af- 
is in nature of hut upon oath of the perſon. 


firmation, as it 

a —— 

proſecution. 

In the caſe of LORD CHANCELLOR took a few days to ſearch for caſes of this 
articles of the kind, and upon looking into them faid I find a great variety, and 
\ mars „ that affirmations have been generally refuſed: I have been likewiſe 
— of inquiring of the judges for precedents in point; there is one reported 
is not in court, in 3 Salk, 248. Hilton v. Biron, 11 V. 3. B. R. but this is a book of 


Poly e no authority, the note however I have of it I believe is authentick; 


of the peace this was in the caſe of articles of the peace; and the court held that 
* 2 it being a criminal matter, they would not grant an attachment, 
complainant. unleſs the perſon would conſent to be ſworn; for if the party com- 
plained of is not in court, there is an attachment goes for a breach of 
the peace upon the oath of the complainant. The other caſe was 
in the 11th year of the late king, ex parte Green, on the motion 
of the preſent Chief Juſtice of the Common. Pleas, upon the affir- 
mation of the perſon who moved for the ſupplicavit, and the court 
granted the motion : but as there are authorities both ways, I will 
Not take upon me to determine it, but ſhall refer it to the judges, 
and the expence to come out of the perſon's pocket who moves for 


the ſupplicavit. 
ons who called 


But as I have inftances in my hand, where perſ 
themſelves quakers, upon their affirmations being refuſed, have 


brought their conſciences to digeſt an oath, perhaps Mrs. Gumbleton 
as ſhe goes in danger of her life, may diſpence with the ſtrict rules 
of her ſect, and may be perſuaded to ſwear likewiſe, if not 1 will 


conſult with the judges upon it. 


Smith verſus Marſhall, the ſame day. 


ng Soong W HERE infants are parties to a cauſe, and the mother ſecretes 
l them ſo as they cannot be ſerved, a ſervice of the ſubpæna 


her children 
Who are in- upon the mother is ſufficient, as ſne is the natural guardian of the 
children. 


Caſe 68. 


fants, ſervice 

of a ſubæna 
on her is ſuf. 
ficient, 


Smallman 
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in the Time of Lord Chancellor FLaRDWICKE, 2 71 


Smallman verſe Lord Archibald Hamilton, at the Rolls, Caſe 69. - 


85 Wovenber b, 1740. 

£ T ORD Lucas by his will left to one Dorothy Potter, an annuity 15,4 Z. gives 
WM of 2 51. per Ann. for her life ; ſhe dies in I7 18, and the plain- D. P. an an- 
IT tif, as the repreſentative of the annuitant, brings a bill for the ar- jog _ 


4 bY | : in 
"IF rears of the annuity, ever fiance the year 1708 to the death of Mrs. 1718. and in 
_. Potter. 7 in 1740 a bill 


6 2 « is brought by 
1 her eee for the arrears from 1708 to the death of P. the court from the length of time preſumed it 
"IT tobe paid, and diſmiſſed the bill with coſts. | 


"XX fide that it had been paid, yet the diſtance of time is the ſtrongeſt gare of li. 
X preſumption that it has been long ſince ſatisfied: the ſtatute of limi- mitations will 


RE tations ought to be the rule to direct the court in this as well as in — goa 
= egacy, yet it 


other caſes, though the doctrine has prevailed, that the ſtatute will il not bold 

not run as to a legacy, yet it will not hold as to an annuity, and as to an an- 

cherefore the bill muſt be diſmiſſed with coſts. _ 

| Willis verſus Willis, November 7, 1740. + Caſe 70. 

5 HE ſtatute of frauds and perjuries, ſaid the court, requires All declara- 

_ that all declarations of truſts ſhould be in writing, otherwiſe ug. 7 cruſt 
"XX abſolutely vaid, except ſuch as ariſe by operation or conſtruction of OST 

law. | in writing. 


; Now truſts of this nature are when the legal intereſt is in another, _ who paye he _ 
but the purchaſe money has been paid by a third perſon; this is a A — 
reſulting truſt for him who paid the money, but then he muſt clear- teſalting truſt, 


5 but th 
ly prove the payment. 2 
15 1 | | prove the. 
5 payment. 


There is another way of taking a caſe out of the ſtatute, and that Parol evidence 
is by admitting parol evidence within the rules laid down in this r 5 
court, to ſhew the truſt, from the mean circumſtances in the pre- from the mean 
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tended owner of the real eſtate or inheritance, which makes it im- 2 
ßpoſſible for him to be the purchaſer. ; 4.9 — 

5 | | of the real 

8 | eſtate. 

Y Villiers verſus HFilliers, November 15, 1740. Caſe 71. 


5 "ar Ms — e K. 2. 2 « A Acai fer 3g 
IHE rule of evidence, ſaid Lord Chancellor, is that the beſt evi- a counterpart 
dence the circumſtances of the caſe will allew muſt be given. * be _ 
, a if an orig) 
deed is loſt, and if no counterpart a copy, and if no copy, parol evidence of the manner of its being lolt ; if 
deſtroyed by fire, or loſt by any unforeſeen accident, they are of themſelves ſufficient excuſes. 


2 | If 


72 CASES Argued and Determined 


Tf an original deed is loſt the counterpart may be read, and if there 
is no counterpart forth coming, then a copy may be admitted, and 
even if there ſhould be no copy, there may be parol evidence of the 
deed, and the manner of it's being loft, unleſs it happens to be 
deſtroyed by fire, or loſt by robbery, or any unforeſeen or unavoid- 

able accident, which are ſufficient excuſes of themſelves: but then 
the copy muſt not be inconſiſtent, and variant from the title, which 
is ſet up by the party, who claims under the original deed, as it is 
in this caſe; for the limitations here under the copy are different 
from what they are ſet out to be in the pleadings. 


A fee will paſs If land be given to a man without the word heirs, and a truſt be 
5 _— => declared of that eſtate, and it can be fatisfied by no, other way 
where a truſt but by the ceſiuy que truſt's taking an inheritance, it has been con- 


of land can be tryed that a fee paſſes to him even without the word heirs. 
ſatisfied no | 


other way. | 
A term atten- A term attendant upon the inheritance is confidered as a part 
dant upon the of it, and cannot be diſannexed in this court; there is hardly any 
1 family where the eſtate is conſiderable but there are ſuch terms; 

part ot it, 11 

and ſhall not and it would be abſurd to ſay that when a will is not executed ac- 
— ſevered cording to the ſtatute of frauds and perjuries, that ſuch a term ſhall a 
ang, + og be ſevered from the inheritance, and paſs, notwithſtanding the in- 
without it. heritance to which it was annexed would not paſs under ſuch a will. 
It has been inſiſted, that in this caſe a term of 60 years is merged 
| by being created to the ſame perſon to whom the fee was deviſed, 
and who had likewiſe the reverſionary intereſt in another term for 
99 years: but Mr, Villiers's counſel have on their fide contended that 
there is no merger, becauſe there was a truſt of this term that 


kept it ſeparate, and conſequently was not merged. 


A demiſe ofa But then the plaintiffs contend that as the teſtator had granted 
leaſe for years 
'o the fine 4 leaſe for 60 years to the ſame perſon, to whom he had de- 
perſon to viſed the fee, paying a rent to the teſtator for life of 200/. per 
whom the fee ann. that it was a revocation of the fee: but I am of opinion that 
which com. the leaſe is merged in the inheritance, and is not like the caſe of 
mences in the Cooke v. Bullocke, Cro. Jac. 49. becauſe there the term was not to 
—_ apt commence till after his death, and then there was a joining of two 
revocation of eſtates that were inconfiſtent together, which was the reafon of 
the fee. the judges determining it to be a revocation. OY 
I find no authority whatever at law (and it depends upon the 
conſtruction of the law) that a demiſe of a leaſe for years to the 
ſame perſon to whom the fee is deviſed, and which commences in 
the life of deviſor, is a revocation of the fee. | q 


The 


— 


in the Time of Lord Chancellor Haxpwicks. 73 


The caſe of Peacock verſus Spooner will not govern the preſent, Upon the ap- 


that caſe received different determinations ; it was heard firſt by Lord — = 3 W_ 


Chancellor Jefferys in P. T. 1688. afterwards reheard in M. T. 1690. Spar to che 


9 before the lords commiſſioners, and on to the houſe of Lords, = - 

ne judges opinions were taken, as appears by the minutes. Lord jodges in their 
XC hicf Baron Alhym was of opinion that it belonged to the executor opinions "ms 
f the wife ; New/ differed from him, Gregory agreed with Athyns, — 4 42 
Lchmere differed again, and fo alternately through all the judges, dectee betow 
out the decree of the Lords Commiſſioners was affirmed notwith- wa zHtmen 
aanding. * wee | | Mes 


ing. 

Then came the caſe of Webb v. Webb, 2 Vern. 668. where my 
Lord Harcourt reverſed the Maſter of the Rolls's decree. There the 
limitations were to the huſband for life, to Thomas Webb, Anne his 
WT wife for life, remainder to the heirs of the bodies of Thomas and Anne 
during the reſidue of the term; the wife dies leaving iflue, the whole 
term notwithſtanding veſts in the haſband, and he may aſſign it. 
ET here has been a diſtinction taken of late years in the caſe of Peacock 
v. Spooner, that there it was ſub potetate viri, as the eſtate moved 
trom the huſband ; but I can find no grounds for this opinion from 
the minutes of the houſe of Lords, and therefore muſt be thrown out 
of the caſe. i 


» 
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A limitation in marriage articles to the huſband for life, to the wife This court 


bor life, remainder to the iſſue of their two bodies, will not intitle gg fle. 
buſband by virtue of ſuch a remainder, to diſpoſe of the eſtate as went, an e- 
dee ſhall think proper, but will be carried into ſtrict ſettlement in this fate limited 
to a huſband 

ure for life, to the 
N wife for life, 
Where children are infants at the time of their bringing a bill, ecaiguer e 


f a ] > the iſſue of 
the allegations of it cannot be read againſt them after they come of their two 


F- age. bodies. 


tt EI OO "IE Fx FRY 


= * Term afligned in truſt for baron and feme for their lives, remainder in truſt for the heirs 
of the body of the feme by the baron; baron and feme die. Lord Chancellor 7efirys, who 
fieſt beard the cauſe, held the whole intereſt of the term veſted in the wife, and mult go to 
ber executors. 2 Yern. 43. But ſaid the Lords Commilſioners, upon a fehearing, the term 
"== ſhall go to the heir of the body of the feme by the baron, and not to her executor or admini- 


Gy * the words, heirs of the body being a good d:ſcriptio perſonr. Peacock verſus Spooner, 
3 2 Fern. 19 5 : ; 


Cros 


Vol. II. | U 


ä 
— TO — — —_— - 


= = > N 


* - >= 
2 — — 


— = — 
1 — + \ _ — 8 — 
= 1 2 3 — 
— 2 2 
- — DV owes — 


——f— — 
— 


— = - 1 * < 

"REELS Julie <A — —— _ - _ — = * — * 
— — — . 

2 — 


ED 


— — II 


| 


— ——— 


— — —— — 
— — : OT... 33 
— = — i 

— _— - 2 * — = — — 

— — — = _ - - = _ 
> 2 Am — — — —— 7 "vv — I” 
— __— —— ud 

— 
= * — f Bt 1-0 — 
: Tx — - — 
_ 1 —— - —_— autre nds — — — — 2 


ow 
 ———— 
= - 1 


2 — 
— ga 
— - 
— 122 — 


T_T EI 
- 


14 CASES Argued and Determined '* | 


Caſe 72. Crap verſus Norton and Morton verſus Morton, Movem- 
ber 8, 1740. 


* KA LD Richard Norton of Southwick in Hampſhire, the laſt life in 


life in a bi- a leaſe under the biſhop of inobeſter, agrees with colonel 
— leaſe, Norton to ſurrender the old leaſe upon the biſhop's promiſing to grant 
w 


. a new leaſe for 3 lives, for old Norton's life, for colonel Norron's 
render this life, and the ſon of colonel Norton, an infant of tender years; at the 


leaſe 22 time there was a private agreement between old Norton and colonel 
þ way biſhop to Norton, that in conſideration of his furrendering the old leaſe, the 


grant a new new one ſhould be in truſt for the infant, fon of Colonel Norton. 
one for three 


lives, wiz. for R. M's life, C. N.*s life, and the ſon of C. V. and in conſideration of R. N.'s ſurrendering the 


old leaſe, it was agreed the new one ſhould be in truſt for the infant ſon of C. N. The whole purchaſe-money 
was paid by C. N. to the biſhop, but the legal eſtate was granted in the new leaſe to R. N. and his heirs du- 


ring his own life and the lives of C. N. and his ſon. C. N. after the death of R. N. took upon him to diſpoſe 
of it. R. N. by a deed poll dated the day after the leaſe, declares his intention to be, that C. N. and his 
ſon ſhould after his deceaſe hold to them and their heirs during the remainder of the term. Lord Hardwicke 


held R. N. had a valuable ſhare in the conſideration of the new leaſe, having given up his mtereſt in the old, 


and that having a right to declare the truſt, C. N. had his life only in the leaſe. 


Colonel Norton paid the vihole money to the amount of 15001, 
to the biſhop of Wincheſter for renewal, but the legal eſtate in the 
new leaſe was notwithſtanding granted to old Nerton and his heirs 


during his own life and the lives of colonel Norton and his ſon : co- 


lonel Norton after the death of old Norton imagining he had the 
whole property in the leaſe, took upon him to diſpoſe of it. 


The original bill was brought by Mr. Crop the purchaſer from co- 
lonel Norton for performance of articles, and the croſs- bill by the ſon 
of colonel Norton, to have a deed poll that had been executed by old 
Norton, which declares the truſt of the new leaſe, and was found in 
his cuſtody at his death, produced by the defendant colonel Norton, 


and to be kept in court for the benefit of the plaintiff in the croſs 
cauſe. 


Colonel Norton was neither party nor privy to the deed poll. 


Old Mr. Norton's declaration of truſt of the new leafe, under the 
deed poll, was ſubſeguent in time to the leaſe itſelf only one day. 


Lord CHANCELLOR. 


, 


Two Queſtions ariſe upon the original bill. 


The firſt, whether Mr. Crop is intitled to have the articles car- 
ried into execution, as againſt the defendant colonel Norton, for there 
is no pretence as againſt the defendant Richard Norton the ſon, he 

15 being 


- 8 
3 3 ? 


in the Time of Lord Chaticellor Hadwicke. 


being no party to the articles, and has by his croſs- bill inſiſted on 
his Ahe — ſet up an equitable claim to this leaſe under the deed 
poll. The general queſtion in the original cauſe, as I ſaid before, 


depends upon another queſtion, whether colonel Norton has a title 


to the eſtate; for if he has not, the court will not do an impoſſible 
thing, but leave the plaintiff Mr. Crop to law upon the articles. 


Admitting that colonel Norton has not the legal eſtate, the next 


caſe equally decree performance of articles. 
This depends upon two conſiderations. 


iſt, The circumſtances of the tranſaction between old Richard 
Norton and colonel Norton relating to the renewal of the leaſe. 


adly. Upon the deed poll. 


1 Conſider it firſt upon the circumſtances of the caſe diveſted of the 
deed. 


Old Norton had the ſole intereſt in this eſtate, and though he had 


BS only one life, yet he had the right of renewal ; it is true he could 


not compel the biſhop to renew ; but this as to colonel Norton, who 


= came in by permiſſion of old Norton, muſt be conſidered as a right 
and intereſt, and the perſon who comes in under the new leaſe has 


always been looked upon in this court as deriving from the perſon 
who had the old leaſe. - 


queſtion will be if he has the equitable, for this court will in that 


75 


The letters which have been read to ſhew the agreement between The loſing 


old Norton and colonel Norton are of no conſequence one way or 


I am of opinion upon the whole, that there is no reſulting tyuſt 


= whatever for colonel Norton. 


His counſel for him have argued, that whet the purchaſe money 


is paid by one perſon and the legal eſtate is in another, that thi 


by operation of law is a reſulting truſt for the perſon who paid th 


money, and the doctrine is very right where the whole purchaſe ©- 


money is paid by one perſon. 


But here the whole value of the purchaſe is not paid by colonel 
Norton, for the 1 500 J. is only part of the conſideration, as the leaſe 
was not intirely fallen in, and therefore a material circumſtance was 
the conſent of old Norton to ſurrender the old leaſe. | 


2 . The 


letters which 


. ER" hen written 
another; and though it appears in the cauſe thete were other letters, — — 


, 2 | yet theſe being loſt, is no reflection upon colonel Norton, for perſons terial, is no 
doo not keep all letters which at the time of their being written were nn n 


"8 : upon a party. 
not perhaps material. 
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Thy, court But when writings are executed ſo near together, it is very natural 
co ers Wri- 
tings executed 


near together Ment between the Parties. 
as one tranſ- 
action. 


<7 


<< ton and his fon ſhould immediately after my deceaſe hold to them 


Now this is a plain declatation of the truſt, he having the legal 


ton, who had the legal intereſt, and a valuable ſhare in the con- 


| ſequently the only perſon who had a right to declare the truſt, and 


leaſe. 


Ws 
* | | V 


CAS E 8 Argued and Determined 


The next conſideration is the deed poll, executed the 14h of 
Auguſt 1722. the very day after the leaſe. It recites the life of 
old Norton to be the only remaining life in the old leaſe: ** Know ye 
* therefore, that I having given my conſent to ſurrender, &c. declare 
* my intention is, and my deſire was always, that the ſaid colonel Nor- 


* and their heirs this eſtate of——during the remainder of the term.” 


eſtate, and a right to do it, and the only perſon from whom the 
truſt was to move. | | 


But then it has been faid it is very hard old Norton ſhould 
have a power of giving away ſo beneficial an intereſt from colonel 
Norton who paid the whole fine. | 


to think that they are all in purſuance of one tranſaQtion and agree- 


It is ſaid it is very unnatural that Thomas Norton ſhould pay the 
whole 1500/7. and yet have only a reverſionary intereſt for his own 
life, and if the laſt life had been a ſtranger, it might indeed have 
been a hardſhip ; but as colonel Norton's ſon is the laſt life, it is ſo 
far from being a hardſhip, that it was a benefit, for old Norton part- 
ed with a valuable intereſt, that colonel Norton might have an oppor- 
tunity of purchafing an advantage for his ſon, | 


1 muſt determine upon an expreſs declaration of truſt by old Nor- 


ſideration of the new leaſe at the time it was purchaſed, and con- 


there can be no pretence for an implied truſt by operation of law. 


I do therefore declare that colonel Norton had his life only in the 


Now as to Richard Norton the ſon, the queſtion is, whether the 
deed poll ſhall be delivered up by the purchaſer, to be kept for the 
ſake of the ſon, why, if this opinion be right, has an intereſt in the 
eſtate. 7 


At the time of the mortgage, the mortgagee Mr. Crop had no 
notice of the deed poll, but at the time of the articles of his purchaſe 
he had. a 


129 


Therefore the deed poll myſt be brought into court for the be- 
nefit of all parties; but I will not decree it to be delivered to any 
one of the parties. | 


I Northey 


— 


in the Time of Lord Chancellor Hard wicke. by 77 


Worthey verſus Mortbey, November 10, 1740. Caſe 73. 
SO fo att A. 2 | 
Bill was brought by Mrs. Northey, the widow of the late Mr. 
"\ Northey, againſt the executor of the huſband, to have her 

paraphernalia, part of which was preſented by the huſband, and the 

other part given by her own relations ; but the huſband, in his life- 

time, having taken them into his own poſſeſſion, gave ſome of 

them to different perſons, as ſpecifick legacies by his will, and the 
reſt he has directed to be fold by his executor, 


LoRD CHANCELLOR. 


The widow might have brought her action of trover for theſe at her a lega- 
ſpecific things, as the executor has not aſſented to the legacies ; for ft in the le- 


at law a legacy does not veſt in the legatee till the executor's aſſent; gatee till the 

but then legatees may come againſt an executor in this court, and **wor's al- 
. . x 0 1 * ſent, but In E 

he will be decreed to deliver the ſpecific legacies, according to the quity, he will 


will, for this court conſiders him as no more than a bare truſtee for be deemed to 


deliver the 

legatees. — 
Mela cies, being 
It has been objected that the ſpecific legatees are infants, and are confdered 


- N h bare 
not before the court; and, F am of opinion, the ſpecific legatees e 


ought to have been brought before the court; and, unleſs the 
plaintiff will wave the part that is deviſed to them, the cauſe muſt 
{ſtand over to make proper parties. | N 


On December the 6th, 1740, this Cauſe came on again Caſe 74. 
to be heard. S 


HE plaintiff, the wife of the late Mr. Northey in his life-time, a dees 
was poſſeſſed of ſeveral jewels, part of them bought with her of jewels, of 
own money, and part with her huſband's, and proved in the cauſe, that which thewife 


the wore them but fix weeks before his death, and ſubſequent to ve: # 4 nag 
any will or codicil of the late Mr. Northey, who has given part of time, bought 
the jewels, by will, to his brother, and made him executor: the partly with 


bill was brought by the widow, as to thoſe jewels only which 2 dog 


are given to the brother as executor, and now waves any right ſhe bis money, to 
might claim to the reſt of the jewels, as paraphernalia, which are Þ brother, 


left by the will to her children. __ —f.— | 


tor ; ſhe brings 
a bill for thoſe only which are given to the brother; Lord Hardwicke held clearly, that the wife was intitled 


to them as her paraphernalia. 4. 3, dg LY 


The will had given the plaintiff the jewels for her life, pro- 
vided ſhe makes an inventory of them, and enters into a ſecurity to 


double the value, for refunding, in caſe of a ſecond marriage : but, 
Vor, II. X : by 


78 CASES Argued and Determ wed d 
by a codicil, in Auguft 1738, the teſtator revokes this 


will, and gives the reſidue — of the part to the c 
his brother, the executor, 


Mr. Chute, of council for the defendant, the executor, invited, 
that. it is merely a legal queſtion, and ought to be determined at lav 
by an a action 0! trover, as the plaintiff is under no imbecillity which 
b: intitle her to come into this court ; and, with regard to * ge- 
vera queſtion, urged theſe things. 


Firſt, That the teſtator has abſolutely ape of the jewels. 


23 And the moſt material is, the plaintiff had not chat 
kind of property in Oe things as parapbernaſia, upon which ſhe 
can groopd a claim. 


Before the caſe of Tripping ver. Ti 1 1 Wis. 729. in Loed 
Macleyfield's time, he ſaid, it was very far from being a point clearly 
ſettled. 


In the caſe of Lord Haſtings and Sir Archibald Douglaſs, o. 
Car. 343. and 1 Roll. 911, 912. the court were equally divided. 


of his 
dren) to 


8 likewiſe in the cauſe, that the wife was not with her 
* at the time of his death; and that the jewels were kept 
under lock and key, and that ſhe was permitted only to wear them 
ſometimes, at his pleaſure. 


And there ought to be ſuch a ſpecial property in the wife as con- 
tant poſſeſſion and cuſtody, in the life-time of the huſband, to 


ſupport her claim as porepbernans. 


That the defendant, the executor, found them locked up i in the 
huſband's bureau, at the time of his death. 


That after making the will, there was evidence, indeed, that ſhe 
wore the jewels; but this was 'only a bare permiſſion of the * 
and not abſolutely in her power. 


LoRD CHANCELLOR» 


There are ſame caſes both in law and equity ſo plain, that * 
will not admit of any diſpute. 


A wife eis The late caſes have gone ſo far in the point of paraphernalia, that 
reſpeR to p they have conſidered a wife in the nature of a ee, and as 


raphernalia, 


has been con- Raving a lien upon real eſtate 
ſidered as a 
creditor, and having a len upon real eſtate. 


Though 


in the Time of Lord Chancellor Hazywiexs, 79 


Though the jewels here are warth 30001. at leaſt, yet the value The value of 
makes no alteration in this court. . 
7 | teration. 

There are ſeveral caſes where there have been debts ſtanding out A wife has 
againſt the huſband, and yet the wife has been admitted as a cre- been admitted 
ditor to the value of the paraphernalia, even upon truſt eſtates created ne valne of 


e ts. her parapher- 


The being in the cuſtody of the nuſband will make no altera- The tuſband's 
for the Pen of the huſband is the poſſeſſion of the wife, poſſeſſion of 


tion, * wry Ada ment of her pe els makes 
and Id Ae verſa, as ſhe wore them for the ornament per- 1 alteration, 
on whenever Ihe was dreſt. where the 


wife has worn them as ornaments whenever ſhe was dreſſed. 


The teſtator having taken upon him to diſpoſe of the parapher- 
nalia, which he had no power to do, I direct the eſtate of the 
huſband to pay the coſts, and decree for the wife according to the 
prayer of the bill. ; | | 


Bicknel verſus Page, November 10, 1740. Caſe 75. 


Man in his will expreſsly deviſes his real eſtate to truſtees, for the where a real 
A payment of all ſuch debts as he ſhall owe, legacies, and funeral _ * — 9 
expences; then follow ſame ſpecific legacies of ſome ſpecific part, and — — 


then he gives all the reſidue of his perſonal eſtate to his executors. debts, the per- 


ſonal eſtate is 


We +. exem but 
Loxp CBANCELLOR, Ae wel 
| not ſufficient, 
This caſe certainly comes under the rule laid down in Adams v. mo 2 


Merrick, at the Rolls, Equity Cafes Abridged 271. That where real plied. 
eſtate is expreſsly deviſed for payment of debts, the perſonal eſtate 

is exempted : but if the real eſtate be not ſufficient, the perſonal 
eſtate muſt be applied; and if there is any reſidue, the executors 

are intitled to it. | 


Fleetuood verſus Templeman, the ſame Day. 
00 . F foe ww) „ e, 1OP 1 Pho GP 76. 
5 : W 7 | 
A and his wife, in the year 1692, made a mortgage of the a covenant in 
| wife's eſtate of 40 l. per ann. for the ſum of 7891. and cove- mortgage 
nant in the mort d o levy a fine of the premiſſes in the deb f buſ- 
gage ced to vy a nn b ; P em 1 : band and wife, 
Eaſter term following; the fine was not levied till Trinity term in wy 6g2, w 
a 
'the Eafter term following, but not levied till Trinity term in 1695 ; for 101. more they join in a conveyance 
of the equity of redemption, and covenant the fine heretofore levied ſhould. be to the uſes of this deed. 
Lord Hardwicke held the covenant in 1695 to be gaod and binding on the huſband and wife, and that the 
former deed might be laid out of the caſe, an the covenant under it was not ſtrictly _ 


2 
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the year 1695; in conſideration of 101. more, they join in a 
conveyance of the equity of redemption, and covenant that the fine 
heretofore levied, ſhould be to the uſes of this deed, 


Lox P CHANCELLOR faid, he was inclined to think, as the co- 
venant to levy the fine under the firſt deed was confined to one 
ticular term, and was not levied till the next term after, that the 
huſband and wife might, by the deed in 1695, covenant that the 
fine heretofore levied ſhould be to the uſe of the latter deed ; and 
that the former deed in 1692, might be laid out of the caſe, as 
the covenant under it for levying the fine in Eaſler term was not 
ſtrictly purſued. 


Caſe 77. 1 verſus Watſon, at the Rolls, the ſame Day. 


Where the Bill was brought againſt an executor of an executor, for a debt 


fanny ous of the firſt teſtator; the defendant denied aſſets, but at the 
teltators nave 


been blended ſame time, ſet out ſpecially i in his anſwer, that the eſtates of the 
ſo as to create tO teſtators were ſo blended together, that he could not poligvely 


confuſion, the ſay, whether there are aſſets or not. 
executor of an 


executor ſhall 


be excuſed On a reference to a Maſter, it came out, that there were aſſets 
colts, though enough to pay the plaintiff's debt, and ſome ſmall matter over. 
"Hp 

nough to pay The Maſter of the Rolls of opinion, that the executor in this caſe, 
— muſt pay the debt in the firſt place to the plaintiff, out of the aſ- 
ſets, and if there are any left, after ſuch payment, he may retain to 
pay himſelf the coſts of this ſuit: if there had not been the favour- 
able circumſtance. of the confuſion arifing from the two eſtates, the 
executor muſt. have paid the coſts out of his own pocket, and.the 


reſidue of the aſſets applied to other debts. 


Caſe 78. Philips verſus Paget, November 11, 1740. 
An executor, | RS. Paget by her will gives a legacy of 1001. to each of the 
| Purſuant toa three children of Mr. Philips, and makes the defendant her 


wi 0000s: executor, leaving him the bulk of her eſtate, provided he pays the 


of the three three legacies of 1001, within a year after her death, purſuant to her 


children of will. The defendant, within the time, pays.to the children's own 
Philips their 


' legacies of hands their legacies ; the eldeſt of them was fixteen years old at the 


109 þ each. time, the next fourteen, and the youngeſt nine only; and in his 
the e IX. * 


teen, the ſecond fourteen, and the youngeſt nine years of age at the time ; the father embezilled the money ; 
bill brought for a repayment. Lord Hardwicke held at firſt, that as the executor made this payment to 

ſave a forfeiture of what he himſelf took under the will, he ought not to pay it over again; but the next 
day, his Lordſhip thinking it a doubtful point, recommended it to the defendant to give the plaintiffs 
ſomething, who agreeing to pay in 50 l. to be divided among the three children, they were ordered to 
releaſe their 2 Jae A. . 40. 4 9. 979. 


anſwer 


| 


9 


in the Time of Lord Chancellor HARD WISE. 81 
anſwer denies he knows this money ever came to the father's 
hands ; but the children have now brought their bill againſt the 
defendant, to be paid their ſeveral legacies, ſuggeſting that their 
father has imbeziled the money, paid by the defendant during 
their infancy, and is inſolvent ; and that this was a fraudulent pay- 
ment to the father, and therefore it muſt be paid over again, 


LoxD CHANCELLOR aſked the counſel for the defendant, if they 
knew any inſtance where an executor paying ſo large a ſum as 1001. 
into the hands of minors, has been allowed ſuch payments? indeed, 2 all 
in caſes where the legacies have been very ſmall, the payment has 2 4 
been allowed by the court, 


the payment by the executor to the children themſelves is ſo fully 2727 e 7 = 1 
5 and not at all controverted by the plaintiffs, and their lofing . , . 2 
the benefit of it, is owing to the negligence and inſolvency of the 

father, 1 will not ſtrain the rules of this court to make an executor 

pay it over again; eſpecially as he made this payment to ſave a for- 

feiture, it being an expreſs condition of his own taking under the 

will, that he ſhould Ae their legacies within. a year after 

Mrs. Paget's death. | 


. 


Philips verſus Paget, November 12, 1740. 


HE next day, Loxd CHANCELLOR ſaid, That upon look- 

ing into the caſes, he found this a very doubtful point, and 
unleſs the defendant will agree to give the plaintiffs fomething, he 
would not determine it, without taking time to conſider of it: the 
defendant, upon this recommendation of the court, agreed to pay 
in 501. to be divided between the three plaintiffs; and each ſide 
were to abide by their coſts; and it was made part of the decree, 
that the 50 l. was paid by conſent of all parties; and his Lordſhip 
ditected each of the plaintiffs, upon receiving their reſpective ſhares, 
to releaſe the legacies under the will. | 


The caſe of Dagley ver. Tollferry, 1 Peer Will. 28 5. He ſaid, Though Lord 
muſt have ſome other circumſtances, for the rule is laid down too Fon IP 
ſtrictly, that (in all caſes where executors pay infants legacies to verſus Tallfer 
fathers) in order to deter executors from ſuch payments, it ſhall be , confirmed 
paid over again: Lord Cooper confirmed the Maſter of the Rolls's de- the Rolls de. 
Cree ; but he ſeemed, even by this report of the caſe, to have had a cree, yer by 
remorſe of judgment at the time, for, on looking into the Regiſter's the report of 


. : g 3 the caſe, had 
office, it appears, his Lordſhip ordered the depoſit to be divided, Gs of 
ween the parties. ; judgment at 
i ; g the time, 


Vor. II be Y | Bl 
) 
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Caſe 79. Bill verſus Kinaſton, November 12, 1740. 
* 4 1 CHANCELLOR faid, that where goods are given to a 
— fen ag perſon for life only, the old rule of the court was, that ſuch 


inventory, to perſon ſhould give ſecurity that they ſhould not be imbeziled, but 
part. np rr the method now is, for an inventory to be ſigned by the deviſee 


ter for the be. for life, and to be depoſited with the Maſter, for the benefit of 


nefit of all all ties. 
parties. | * 


Caſe 80. Bowden verſus Beauchamp, November 12, 1740. 


22 A was brought by two perſons as co-adminiſtrators for an ac- 
was a plaintiff count of perſonal eſtate in 1723; one of the plaintiffs dies in 
in a bill in 1725, the ſurviving plaintiff moves by his council to diſmiſs the bill 
44 4 92 without coſts, which was conſented to by the council on behalf of the 
partly of re- defendants: the repreſentative of the co-adminiſtrator, in 1739, brings 
2 2 a bill, partly a bill of revivor, and partly ſupplemental, and pretty 
Mental, tothe much to the ſame purpoſe with the original bill; the defendants to 
ſame purpoſe this bill plead the former diſmiſſion. 
etty near | | 
wich Hoa original: Lord Hardwicke allowed the plea of a former diſmiſſion; for otherwiſe, he ſaid, it 
d — keeping up a right in nubibus and in cuſtodia legis, and parties would never know when to 


Lord CHANCELLOR. 


It muſt be allowed in this caſe; for though it is ſuggeſted by the 
council for the new bill, that the former was brought by the co-ad- 
miniſtrator in two rights ; firſt, by virtue of the adminiſtration ; 
and ſecondly, as next of kin, for a diſtributive ſhare of the inteſ- 
tate's eſtate, 


Yet, upon the death of one of them, the adminiſtration ſur- 
vived to the other, and there was no neceſſity that there ſhould 
be a repreſentative of the deceaſed adminiſtrator before the court 
when the bill was diſmiſſed. 


Beſides, it would be a very great inconvenience, where there are 
ſeveral plaintiffs, and one of them dies, if, after ſuch a length of 
time, bills of revivor ſhould be allowed ; this is keeping up a right 
in nubibus, and in cuflodia legis, and parties would never know when 
to be at reſt: and, as to the other right of diſtribution which is 
ſet. up under the old bill, it will not avail the plaintiff in the new, 
becauſe he ſhould have made the repreſentatives of the eſtate (who 


claim a right of diſtribution as next of kin) parties to the 2 
3 0 


| 
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do therefore allow the plea, and leave the plaintiff to bring an ori- 
ginal bill if he thinks proper. 


The Eaſt India Company verſus Vincent, November 15, Caſe 81. 
| : 1740. forts AG AUR. 284 


ORD CAN CELTLOR ſaid, there are ſeveral inſtances where a Where a mar te Lat 
— man has ſuffered another to go on with building upon his 1 pray wy A 7 
ground, and not ſet up a right till afterwards, when he was all ground, with- fot” tec 
the time conuſant of his right; and the perſon building had no but ſetting up 4 
natige of the other's right, in which the court would oblige the — H. {Ga Gt , 
owner of the ground to permit the perſon building to enjoy it quietly, court will 


and without diſturbance. oblige the 
£2 - owner to per- 


| it the perſon 
But theſe caſes have never been extended ſo far as where par- — 2 


ties have treated upon an agreement for building, and the owner |, dae: 
has not cone to an abſolute agreement, there, if perſons will 

build notwithſtanding, they muſt take the conſequence, and this 

is not ſuch an acquieſcence on the part of the owner, as will prevent 

him from inſiſting on his right. 


If I ſhould give an opinion that lengthning of windows, or Lengthning of 
making more lights in the old wall, than there were formerly, — 4 
would vary the right of perſons, it might create innumerable diſ- lights in the 
putes in populous cities, eſpecially in London, and therefore I do gd wall than 
not give an abſolute opinion, but I ſhould rather think it does not vary the 
not vary the right. | right of per- 
ſons. 

Where an agent of the Eaſt India company is in treaty with 
an owner of ground, for a liberty for the company to build, 
and the owner, at the time of the treaty, in conſideration of 
his conſent, inſiſts upon terms, to which the agent makes no 
anſwer or objection, but immediately afterwards the company 
think proper to build, the ſilence of the agent ſhall be conſtru- 
ed an acquieſcence under the propoſal of the owner of the ground, 
and ſhall bind the company his principals, as being in the conſide- 
ration of this court the agreement of the agent. 


I am of opinion, that notwithſtanding the company's diſmiſſing -. 
Mr. Vincent from their ſervice as a packer, contrary to their agree- | 
ment between him and the agent of the company, yet he is not 
juſtified in building a wall, meerly to block up the lights, but he 
might have brought his bill in this court, to eſtabliſh the agree- 
ment between him and the company's agent as a compenſation 
for conſenting the company. ſhould build upon his ground. 


Upon 
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Upon the whole, T muſt decree the wall erected by the deſemdant 

to be pulled down; but then I muſt direct in his favour, that the 
company do employ him double to any other packer, during his 


term 1n the eſtate, provided he does it at the ſame rates that people 
of the ſame trade would do. | 


Caſe 82. Lee and others verſus Carter and others, November 17, 
1 1740. 


Voluntary fociety was eſtabliſhed of a number of perſons, to pro- 
vide for fach of the club, as ſhould become neceflitous, and 
likewiſe for the relief of the widows of thoſe of the club who died 


inſolvent. 


Three perſons who were truſtees for one particular year, lent 607. 
of the ſtock of the ſociety to Carter the defendant (who is an ale- 
houſe- man, and at whoſe houſe they kept their meetings) upon bond. 
Carter gave ſome particular members leave to ſet off their alehouſe 
ſcores againſt the intereſt they had in the money due upon the bond 


from Carter. 


Log p CRHRANCELLOR. 


Where there I know no inſtance where there is a general truſt of money for a 
2 — fociety of perſons, that any particular members can ſet off their pri- 


truſt of mone 


for a ſociety, vate debts againſt the ſhares they may be intitled to upon contingen- 
2 particular cies, which poſſibly may never happen to be the caſe of theſe 


not ſet off a Per ons. 


private debt, | 
againſt a ſhare This is ſo unwarrantable a behaviour, and ſo unjuſt a defence, that 


he may be in- 


titled to on a Carter and thoſe perſons who have ſet off their alehouſe ſcores muſt 


2 contingency. pay the whole coſts of the ſuit, and likewiſe the coſts at law. 


Caſe 83,9  Liojd verſus Carter, November 17, 1740. 


oman who | . ? 
— 4 the defendant for ſeveral years, and had a long intercourſe with 


with him, a her, on a promiſe of marriage, and during this cohabitation, he gave a 
2855 1 and bond to a perſon in truſt for the payment of 20001. and intereſt quar- 
intereſt quer- terly, for the benefit of the defendant, who is a widow, during her 
terly during life, and after her death to her children, but from the time of the 
A and pond to the day of his death, which was four years and a half, A. 
death to her Conſtantly maintained her : the defendant has ſued the plaintiff at 


A. gave a A To whom the plaintiff is adminiftrator, lived and cohabited with 


- 


from the date of the bond to the day of his death, which was four yeafs and a half, conſtantly maintained 
her. Lord Hardwicke held the maintenance muſt clearly be taken to have been in lieu of intereſt, 


2 law 
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law upon the bond, who comes into this court, and by his bill offers 
to pay the principal and intereſt likewiſe ſince the death of the in- 
teſtate, but inſiſts he ought not to pay the intereſt accrued due in the 
life-time of the inteſtate, becauſe his maintenance of the widow and 
her family, after giving the bond to the day of his death, muſt be 
taken to be in lieu of intereſt, 


Lord CHANCELLOR, HT 
This is a very plain caſe for the plaintiff, for he certainly is not 
obliged to pay any intereſt accrued due in the life-time of the in- 


teſtate, becauſe maintenance muſt clearly be taken to have been in 
lieu of intereſt, er 


Fitzgerald verſus Sucomb, November 20, 1740. Caſe 84 


T was now moved to diſcharge the election the plaintiff had made It is an eſta. 
of proceeding at law by a former order on coming in of the de- n if we: 
fendant's anſwer. The plaintiff had brought his action at law for the ele& * 
debt, and likewiſe a bill in this court for a diſcovery of aſſets, and ceed at law 


thereby prayed that the defendant might come to an account with - Frey con 


the plaintiff and pay what ſhould be due to him. your ſuit here 


muſt be diſ- 


| ; . | | niſſed, b 
The old rule of this court ſaid LoRD CHANCELLOR was, that you 2 


might proceed at law for the debt, and likewiſe in equity for a diſco- part of the 
very of aſſets; but it is an eſtabliſhed rule now, that if you make —— 
your election to proceed at law upon coming in of the anſwer to your the plaintiff 
bill, your ſuit here muſt be diſmiſſed, becauſe it prays relief as well was allowed 
as a diſcovery; but upon the plaintiff's agreeing to drop that part ie Proceed 10 
of his bill which prayed relief, Lord Chancellor diſcharged the order 

for the election, and allowed the plaintiff to proceed at law. _ 


Tendril verſus Smith, November 24, 1740. Caſe 85. 


ORD g Where copyhold lands are ſuxrendred A coppheld £ : 
to the uſe of a will; by a deviſe of lands generally, the copy- —— | Ne gent — 


. . N b .. 
2 paſs notwithſtanding there are freeholds to anſwer ſuch 3 ah a, eu, 


FEE N by a general 

deviſe of lands notwithſtanding there are freeholds. ,, 

ee 3 ALA TB.) MPR BP, Com tom eee 
E K wk „ . 


. . 2-3 
Where a father and a child of full age come to an agreement to An agreement 
alter the limitations under a ſettlement, there is no ground of equity beben a 


. . bild 
for a child to ſet aſide ſuch agreement, under pretence of being drawn * _ Fol 


anto it by the power and authority of a father, and to reſtore the the limitations 
| | under a ſettle- 


ment, will not be ſet aſide, on pretence of being drawn in by che father's power and authority. 
Vor. II. = antient 
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antient limitations again. In a caſe in Lord Cooper's time, where a 
father preyailed upon a ſon, who was tenant in tail under a ſettle- 
— to take an eſtate for life only with remainder to his firſt and 
ry other ſon, his lordſhip would not ſet it aſide upon the ſug- 
ent of the father's — an undue influence over him, &c. 


Caſe 86. Stone verſus Evans, at the Ralls, before - Mr. Juſtice 


Wright, December 14, 1740. 
da py Eo i IO 


s will of Afg:l Evans. COR woe aſt 


Imprimis, I give unto my nephew Nollinſon Evans all the income 
or dividend on my South-Sea annuities, now ſtanding in my name 
in the books of that office, 


| A teſtator The reſt and reſidue of my eſtate real and SET and all my 


gives the te- effects whatſoever and whereſoever, I give and bequeath unto my 
ſidue of his 
eſtate to his executrix, or to her heirs, executors, adminiſtrators or aſſigns ; and 


, or I do hereby appoint my fiter Eleanor Evans my ſole executrix, 
. fo ber bers, 


executors, adminiſtrators or aſſigns ; ſhe died in his life-time ; Mr. Juſtice Wright . it was given her as 
- Executrix, and ſhe dying before him, he is dead inteſtate as to the reſidue. 


* 177- 


The codicil, 


Ei Evays Alſo I give unto my niece Margaret Stone after the deceaſe of my 


Cb ſiſter Eleanor Evans 20]. a year, to be paid out of my South-Sea an- 


nephew Rol. nuities, now ſtanding in my name in the Soutb-Sea books, during 


as her her natural life, and no longer; and after her deceaſe, I give the 
dende on his aboveſhid 20 J. a year unto my ſiſter Eleanor. Evans's children, ſhare 


South-Sea an- and. ſhare alike, 


nuities, and 


at ging The executrix died in the life-time of the teſtator, 


Margaret Rollinſm Evans is dead. 


Stone 20 l. a 
year for her 


life, to be paid The Huſband of Margaret Stone had one ſhilling given him under 
the will. 
South - Sea an- 


auities ; held 
not to be a The defendant is adminiſtrator to the executrix, 1 claims in 
revocation in 

toto, but that that r ight. 

both deviſes 


men fand The 1ſt queſtion was, whether Mr. A Evans i is dead inteſtate 
— as to the reſidue. 4 


The 2d queſtion was, whether by charging a 20 l. a year annuity 
upon the old Scuth- Ses annuities during the life of Margaret Stone 


I 
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by the codicil, is a revocation of the deviſe in toto to his nephew 
Rollinſon Evans under the will. ; : 


' Mr. Juſtice Wright : If it had been given as reſidue to her as ex- 
ecutrix only, and ſhe had died in the life-time of the teſtator, there 
is no doubt but it would have been a lapſed legacy: but then upon 
the ſubſequent words, the queſtion will be, whether they are a li- 
mitation only, or deſcriptive of ſome other perſon, 


To be ſure from the cafes cited, and ſeveral other caſes to that 
rpoſe, there is no doubt but the word or, is conſtrued as a copu- 
tive, as well as a disjunctive, whete it is to ſupport the intention of 
a perſon ; but the deſign of the teſtator in this caſe plainly appears 
from the laſt words, that he gave her the reſidue as executrix, and 
all the ſubſequent words may be rejected as ſurplus ; and ſhe being 
dead in the teſtator's life-time, he certainly is dead inteſtate as to the 
reſidue, and it muſt go amongſt the next of kin. 


As to the ſecond point, whether the deviſe of the 201. per annum 
is a total revocation of the deviſe to Rollinſon Evans: it is not incon- 
ſiſtent like the caſe. of real eſtate, for there a term for years given to 
the-ſame perſon to commence at the teſtator's deceaſe is not conſiſtent 

with the fee deviſed to him before; but here ſuch conſtruction muſt 
be made as that both legacies may take place. 


The manner of diſpoſing of a real and perſonal eſtate under a lf a man 


will, and under a codicil, is very different; for if a man leaves twenty — 4 
ſeveral papers behind him executed at different times, in reſpect to behind him, 


perſonal eſtate, they ſhall all be taken as one will, and the court will <xexted at 


[endeavour to reconcile them together ſo that they may all anſwer * 
as near as poſſible the intention of the teſtator. ſhall all be 


| taken as one 
vill, and ſo conſtrued as that all may anſwer the teſtator's intention. 


The Attorney General verſus Pearce, December 6, 1740. Caſe 87. 
AO Pete le AL. A be. 2 1 


A Queſtion was made in this caſe relating to a charity ariſing out Fach particu- 
A of the wills of Mrs. Squire and Mrs. Northcote. —.— 

| it is the ex- 
Several charities of a publick nature were given under the will of 


* 5 ill 
Mrs. Sguire; the executrix Mrs. Northcote, by her own will gives — 4 it a 
1001. to each of the publick charities which Mrs, Squire had men- publick cha- 
_ *Hioned in her will. | _ 1 


The diſtinction attempted for the defendant was that Mrs. North- 


corte meant by the word publick in her will to diſtinguiſh it from 
. private. charities, | 


Lord 
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Lord CHANCELLOR, 


I am rather of opinion that the word publick was meant only by 
way of deſcription of the nature of them, and not by way of diſtin- 


guiſhing one charity from another; for it would be almoſt impoſſible 


to ſay which are publick and which are private in their nature. 


The charter of the crown cannot make a charity more or leſs 
publick, but only more permanent than it would otherwiſe be, 
but it is the extenſiveneſs which will conftitute it a publick one. 


A deviſe to the poor of a pariſh is a publick charity, 


A deviſe to Where teſtators have not any particular perſon in their contem- 
the poor of a plation, but leave it to the diſcretion of a truſtee to chuſe out the 


1 AS, objects, though ſuch perſon is private, and each particular object 


rity, the ſame may be ſaid to be private, yet in the extenſiveneſs of the benefit ac- 
* * cruing from them they may very properly be called publick charities, 
rag A ſum to be diſpoſed of by A. B. and his executors, at their diſcre- 


ſum among F 
poor houſe- tion, among poor houſekeepers, is cf this kind. 
keepers. As 


Caſe 88. Ingram verſus Ingram, December 8, 1740: 


A power un- M R. Ingram by his marriage articles and ſettlement had a power 


ou 8 of diſpoſing of a reverſionary intereſt in copyhold land, ſub- 


huſband to ject to an eſtate for life in his wife, in ſuch ſhares and proportions 
— 2 as he ſhould think fit among the iſſue of the marriage, and for want 


intereſt in an Of ſuch appointment by the huſband to his right heirs; and this 
eſtate, in ſuch power was directed to be executed by deed in his life- time, or by 


proportions ® will at his death. He by his will reciting the power under the 


think fit, a- articles and ſettlement, delegates it to his wife, that ſhe may in 
mong the iſſue ſuch ſhares and proportions as ſhe ſhall think proper, diſpoſe of it 


f the - . k 
5 : be by between his ſon and daughter; and for want of ſuch appointment, 


will, delegates in equal ſhares between his two children. 
it to his wife, 

to diſpoſe of 

in ſuch ſhares Lord CHANCELLOR, 

as ſhe pleaſes 
between his 
ſon and 8 
daughter. executed only by the huſband, to whom it is ſolely confined, and 
Lord Hard- is not in it's nature tranſmiſſible or delegatory to a third perſon ; 


—_— a therefore the intermediate appointment to the wife under Mr. In- 


of attorney, gram's will is abſolutely void, and the latter part where he gives 
and wet tranſ- it in equal ſhares between the two children, is a good appoinment 


ani ſible t 3 g 5 

— bergen. Within the marriage articles and ſettlement, 
but could be 

executed by 


the huſband 


 Hoadgeſon 


* 


This muſt be conſidered as a power of attorney which could be 
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Hedgefo and others verſus Buſey, eee ee eee ec, 

e 2 PE 7: — — — PP 2 25 ; 

TDWARD Buſſey poſſeſſe of a term of 59 years by a ſettlement wy B 2 „ 
made after marriage, dated January the 2 1ſt 1731, conveyed it? — Fa - 4 


to truſtees in truſt to permit his wife Grace Buſſey to receive the rents ſettlemens +-- 2 - 
and profits for her ſole and ſeparate uſe during the term, if ſhe ſhould c i tt 


ſo long live; and after her deceaſe to permit Edward Buſſey to enjoy N. : 


the profits thereof during the remainder of the term, if he ſhould ſo wife Grace 
long live; and after his deceaſe in truſt for the heirs of the body of 1 
Grace by Edward Buſſey begotten, their executors, adminiſtrators and during the 


aſſigns - and for default of ſuch iflue, remainder in truſt for Henrietta term, if ſhe ſs 


Hodgeſon during the refidue of the term, if ſhe ſo long live, and — — = 


after her deceaſe in truſt for her two ſons William and Edward, ceaſe to per- 
mit him to en- 

joy the rents during his life, and after his deceaſe in truſt for be heir: 2 the body of Grace by Edward X x 2 5, 

Baſſey and for Jefoult of ſuch iſſue remainder to Henrietta Hodgeſon for her life, and after her deceaſe in 2 > Ha Print, 


truſt for her two Sons Villiam and Edward. | a e , £41 od 
Edward Buſſey died, having never had any iſſue, and Grace his wife ſurvived him. Lord Hardwicke held e 2-3 2 & 


that the aubole term auat not <vefled in Grace Buſſey, and that the words EIXS or THE BODY, were — e, , 
words of limitation but purchaſe, and directed the leaſe to be depoſited in court for the benefit of all parties. 9 . DB 


tA PIE No pr ate eH 
— —— 


After making this ſettlement Edward Buſſey died having never had 


1 Hlin 4 PETR al 
any iſſue, and Grace his wife ſurvived him. 8 25 2 
e. . | 
The bill is brought by the plaintiffs for the diſcovery of the ſet- . 
tlement, and to have their intereſt in the term declared, and the Pg N 


deeds ſecured for their benefit, after the deceaſe of the wife the de- 


fendant Grace Buſſey, who inſiſts by her anſwer that ſhe is intitled to 
the whole term. 


The queſtion in this cauſe is, whether ſhe is ſo intitled, or for life 
only ? 


December the 5th 1740. LoD CHANCELLOR gave judgment. 


The general queſtion, he ſaid, was whether the plaintiffs are in- 
titled to have a decree for the ſecuring of the deeds, and that depends 
upon the intereſt they have in the truſt of this term. 


It appears in the cauſe that there was no iſſue of the wife Mrs. 
Grace Buſſey the defendant. 

The great point which has been relied on for the defendant is, 
that the limitations to Henrietta Hodgeſon and her ſon are too remote 
to take place: and that the deed is ſo penned that the whole truſt 
of the term is veſted in the defendant Grace Buſſey. | 


Vor. II. Aa Secondly, 
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Secondly, That if there had been ſuch heirs of the body of Grace 
Buſſey they would have taken the whole term, and her having, no 
iſſue will not vary the caſe, but that it is an eſtate-tail in the de- 
fendant, as heirs of the body are words of limitation and not of 
purchaſe, and conſequently the limitations to Henrietta Hodgeſon 
and her ſon are too remote. 


T am of opinion that the whole term is not veſted in Grace Buſſey, 
and that the words hers of the body are not words of limitation but 
of purchaſe. 


The general run of caſes makes this plain, that notwithſtanding 
they ſound like words of limitation, yet upon circumſtances and the 
intention of the parties, they may be conſtrued words of purchaſe, 
and deſcriptive of the perſon who is to take. Archer's caſe, 1 Co. 


. The caſe of Liſle v. Grey goes further, reported in Sir Thomas 
Jones 114. 2 Lev. 223. and Raym. 278. 


Lin Karp Aol It was held in that caſe of Liſſe and Grey, that the words herrs 


is differently of The body coming after the limitations to the 1ſt, ad, 3d and 4th 


reported ; but ſons, were words of purchaſe. 
by the record | | 


ee by Mr. Juſtice Tracy it appeared, the judgment in the King's Bench was affirmed in the Exchequer- 


It is differently reported in the ſeveral books I have mentioned ; 
but Mr. Juſtice Tracy ſaid in the caſe of Legat and Sewell, 1 P. W. 
90. that he had ſearched the record in Liffe and Gray, and that the 
judgment in the Exchequer-Chamber affirmed the judgment in the 
court of King's Bench. 


Words of li- Words of limitation are not properly uſed on terms for years, and 
8 therefore it is not to be wondered at, that ſuch conſtruction ſhould 
ulad oh tems be found in fo many caſes where words of limitation are made uſe 


for years. of in terms for years. 


Peacock v. Spooner, 2 Vern. 43 & 195. heard firſt before Lord 
Chancellor Jeffereys, and reheard before the Lords Commiſſioners, 
who reverſed the former decree, and held the words Lerrs of the 
body to be words of purchaſe ; an appeal to the houſe of Lords, and 
the opinion of all the judges taken, and the decree of the Lords 
Commiſſioners affirmed. 


Another caſe before Lord Somers of Daforne v. Goodman, 2 Vern, 
362. and after this caſe follows Web v. Web, before Lord Harcourt, 


+5 Repr ts, but not fo full as it dught to ++ 


_ , 


report 1n ern. 668, and more particularly in P. V. 1 Vol. 132. 


1 
4 
# 
Fro 
5 
8 
+. 
4% 
Fs 
A 
2 ALY 
. 1 4 
* » . 
4 S's 
* N 
* 
{ IJ 
4 1 
7. "4 
15548 
4 1 © 
* 
Oz 


* - o \ 


Fa 


always prevails, 


ot IS FE. cn 


in the Time of Lord Chancellor Hardwicke. gr 

I am at liberty to determine this caſe, as if Jeb verſus Web was 
out of the way, as I am of opinion that the words berrs of the 
body here muſt be held equally to be words of purchaſe, as they were 
in Peacock v. & „Dunn and Merrick, heard before Sir J. Je- 
kyll at the Rolls, the 27th of October, the 47h year of Geo, 2. the li- 
mitations there were under a will, in the following words: * Tem, 
te all other my leaſehold eſtates I deviſe to Richard Merrick, my ex- 
ce ecutor, to the following uſes, to John Merr:ck for life, to Cathe- 
« ine Merrick for life, and to the heirs of their bodies, and to their 
« executors, adminiſtrators, and aſſigns; but in that cauſe an iſſue 
was directed to try the power of the teſtator under a particular deed 
to deviſe, and no determination by the late Maſter of the Rolls as to 
the point, whether the words heirs of the body were words of pur- 
chaſe or limitation, | 


All the caſes that I have mentioned on truſts for terms for years, The intention 


ate all grounded upon the manifeſt and apparent intention of the 4 4 


N an objection has been taken that ſuch conſtructions have a deed, always 


0 . . governs the 
n upon ſettlements or wills only, where the intention of the party So one? 


ſtruct ions. 


. ; p . - Th 
But the caſe of Liſſe and Gray, 2 Jones 114. 2 Lev. 223. is . 


full anſwer to this Objection, for there it was not a marriage ſettle- de 


ment, but a ſettling of lands by John Liſſe who was ſeiſed in fee, in expoſition of 


his name, and blood ; and it is not the conſideration of it's being a —— _ 


conveyance on marriage, or on any other account, but the intention ments, to ſup- 
of the parties appearing on the deed that always governs the court in port the inten- 


: tion of the 
conſtructions, parties, the 


; ſame as to vo- 
In the caſes of marriage ſettlements, the court will make a favour- luntary ones. 
able expoſition of words to ſupport the intention of the parties, and 
even in voluntary ſettlements, if the words lean more ſtrongly to 
the one conſtruction than to the other, It muſt likewiſe prevail. 


The preſent caſe is more ſtreng to this purpoſe than any of the The words if 


cited caſes; for I am of opinion that it will be the ſame here upon ie B 
ſhall fo long 


the words , ſhe ſhall ſo long live, as if it had been expreſsly given her e are an af. 


for life only; vide the caſe of King v. Melling, 1 Vent. 214, 22 So 
| plying a ne- 

: iv h 

It was allowed at the bar, even in caſe of a freehold, that if the | pg Safin 
words for life only had been inſerted, it muſt have put it out of if ſhe did not 


doubt notwithſtanding heirs of the body had followed; fo here 5 
ve ſhall ſo long live, is an affirmative implying a negative at the ſame of the term 
time, that if the did not live fo long, the remainder of the term ſhall an 80 


go over to the plaintiffs. 


ords berrs of the body veſt an eſtate-tail in the 
- Tanitation of a freehold, or upon a term, 


I infoutum, © 
The 
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The ſecond thing relied upon for the defendant, is the limitation 
over being too remote. Vide Higgins verſus Dowoler, 2 Vern. Goo. 
Clare and Clare. Caf. in Eg. in the time of Lord Talbot 21. Sabbarton 
„ verſus Sabbarton, Ditto 55. and 245. 


I am of opinion that if the words heirs of the body of Grace Buſſey, 
are words of purchaſe, there is no limitation in tail, and that it is 
the ſame as if the limitation had run to the ad, 3d and 4th ſons, or 
if no ſon, then to daughters; for the intention was that it ihould 
veſt in ſome particular perſon, and not go on in ſucceſſion from heir 


Je 15 of the body to heir of the body, and to executors, Sc. of the heir 


mw 


of the body, but it muſt veſt in the firſt taker ; as if it had been to 
09. 1 the firſt ſon, his executors, adminiſtrators and aſſigns, for and du- 
ring the reſidue of the ſaid term, and for want of ſuch iſſue remain- 

der to the plaintiffs heirs, 


For want of Now the words for want of ſuch iſſue, will be the ſame as if it 
— ws a; had been ſaid, for want of ſuch fon or ſuch daughter; for the word 
for want of ſuch confines it to ſuch iſſue as is meant by the words heirs of the 
ſuch fon or ody, and then it is not too remote a remainder, but brings it to the 


— of Gore verſus Gore, Vide 2 P. Vm. 28. 


Fuch confines 
it eo ſuch ine I am apprehenſive it may be objected that this is like the caſe 


— — of Higgins v. Derby, 1 Salk. 1 56. but the preſent differs greatly, for 
brirs of the there it was ſaid to be an attempt to intail a chattel, and therefore 


: | conſtrued to veſt in the firſt ſon, to prevent the inconvenience of 
a perpetuity, 


Heirs of the Here the words beirs of the body muſt mean heir of the body 
mean, tbe bei: living at the time of the death of Edward Buſſey, or born in ſome 


of the body reaſonable time after, and that differs it from all the caſes that have 


living at the i 
— of Ed. been cited. 


ward Buſſey, 
or born = Upon the whole, I declare the plaintiffs Henrietta Hodgeſon and 
— her ſon intitled to the truſt and benefit of the term of 59 years, be- 


which differs ing the reverſionary term after the deceaſe of the defendant Grace 
. 


The leaſe of the 7th of July 1709. whereby the ſaid term is crea- 
ted, I order to be depoſited in court for the benefit of all parties; and 
direct the defendant to deliver to the plaintiff Henrietta Hodgeſon a 
counterpart of the ſettlement in 1731. 


Blackwell 
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Blackwell verſus Harper, December 8, 1740. Caſe 90. 
SC Jobett / Ae Ra wit, Pear 4d d. 240. 
Queſtion aroſe in this cauſe upon the act of parliament made in The t of 
A the 8th year of George the ad. ch. 13. intitled, An act for the 5% 2 * 
encouragement of the arts of deſigning, engraving and etching hiſto- — of 
rical and other prints, by veſting the properties thereof in the inven- the arts of de- 
tors and engravers for fourteen years, to be computed from the 24h — 7. 
June 1735. The plaintiff Mrs. Blackwell has ingraved no leſs than is not merely 
300 medicinal plants, and has now brought her bill to eſtabliſh her confined * 
right to the ſole property in them, and to reſtrain the defendants from _ Fog 
copying and engraving them, upon the penalties within the act of but means the 
parliament. | | | — - 
— ® 
For the plaintiff was cited, the caſe of Baller, adminiſtrator of already in na- 


John Gay Eſq, verſus Walker and others; the printers and ſellers ture. 
of the ſecond part of the Beggars Opera; a perpetual injunction was 
granted, and an account decreed: it was heard before Lord Chan- 
cellor Talbot. | 


Mr. Attorney General for the defendant inſiſted, firſt, that this is 
a monopoly, and an infringement upon the common law; the plain- 
tiff therefore muſt make out very clearly that ſhe is exactly within 
the words of this act of parliament. 


Mu ARIA ro Do T CLSES 


Secondly, That this does not come within the meaning of the act, 
which has the word znventors. | 


For engraving is not properly inventing, and therefore is not with- 
in the act, unleſs it had been ſomething in the mind, and not already 
in nature, as all theſe plants certainly are. 


Thirdly, That the name of the proprietor ſhould have been engraved 
on each plate, and printed on every ſuch print; for Mrs. Blackwe!! 
might both delineate and engrave them, and yet not be the pro- 
Prietor of them. It ought to have been mentioned at the foot of 
each print, when it was publiſhed, the day of the tirſt printing, and 
the name of the proprietor, that all mankind may know when it 
commences, and when it expires, and that people may be apprized 
to ſell clear of the penalty in this act. | 


The only charge againſt the defendant is ſelling, which is not lia- 
ble to the penalties of the act, unleſs the perſon felling knows them 
to be printed by one who is not the author and proprietor of them, 
and knows likewiſe who is the real author at the ſame time. The 
forty firſt plants produced in the cauſe are as common plants as 
exiſt, and are in every herbal extant; and it could never be the in- 

Vor, II. B b tention 
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tention of the act, to include ſuch as inventions, which have been 
publiſhed before, only in another form. 


Log D CHANCELLOR. 


The principal thing inſiſted on for the defendark, is the want of 


engraving the time, and the name at the foot of each plate, as the 


wurteen years are to commence from the day of the firſt publication. 


It was objected in the caſe of Baller verſus Malter, that the book 
ought to have been regiſtred in Nationers-Hall, or otherwiſe it is not 
notice of property within the 84h of Queen Anne, ch. 19. but this 


_ objection was over-ruled by the court. 


This is the firſt caſe under the act of the preſent King. 


Two objections have been taken againſt the injunction, and to the 
account prayed by the bill. 


Firſt, Againſt the right-of the plaintiff, as not being ſuch prints 
as are within the meaning of the act. 


Secondly, If they are, that Mrs. Blackwell has not complied with 


the terms A the act of parliament ſo as to veſt the ſole property in 


herſelf, 


As to the firſt objection. It is extreamly clear that they are prints 
within the meaning of the act of parliament. It has been ſaid that 
the words of this ſtatute muſt be confined ſtrictly to invention, and 
not to engraving any thing copied from what is already in nature; 
but this certainly never could be the deſign of the act. 


The words of the act are; Every perſon who ſhall invent and 
« delign, engrave, etch, or work in Metzot:nto, or Chiaro oſcuro, or 
ce from his own works and invention, ſhall cauſe to be deſigned and 
te engraved, etched, or worked in Metzotinto, or Chiaro ofcuro, any 
cc hiſtorical or other print or prints, ſhall have the ſole right and li- 
<< berty of printing and reprinting the ſame, for the term of fourteen 
« years to commence from the day of the firſt publiſhing thereof, 
* which ſhall be truly engraved with the name of the proprietor on 
* each plate, and printed on every ſuch print or prints.“ 


But I do not think the act confines it merely to invention; as for 
inſtance, an allegorical or fabulous repreſentation ; nor to hiſtorical 
only, as, ſuppoſe the defign of a battle, &c. but it means the de- 
ſigning or engraving any thing that is already in nature. 


Therefore 
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Therefore, I am of opinion, that if there ſhould be a print pub- A print pub, 
liſhed of any building, or houſe and gardens, or that great deſign of —_ ay 
Mr. Pine's of the city of London, they will all come properly with- hoaſe, - gar- 
in this act of parliament; or elſe it would be narrowing it greatly, den, fall with- 
and making it of little uſe. ry — * 

If it had not been for the clauſe thrown in for Mr. Pine's benefit, 
any body might have copied the prints of the hangings in the 


Houſe of Lords, for what is tapeſtry but copies taken from drawings. 


The defendant, to make out the caſe he aims at, muſt ſhew me 
that theſe prints of medicinal plants are in any other book or herbal 
whatſoever, in the ſame manner and form as they are repreſented 
here, for they are repreſented in all their ſeveral gradations, the 
flower, the flower cup, the ſeed veſſel, and the ſeed. 


The ſecond objection is, as to the directions of the act, that Mrs. 
Blackwell has not complied with the terms of it ſo as to veſt the 
ſole property in herſelf. Elizabeth Blackwell ſculpfit et delineavit is 
ſufficient, and are the very words of the act of parliament to ſhew 
the perſon to be the proprietor. | 


The more material objection is, as to the day of publication, 
for it is infiſted here is no ter minus a quo, from whence the 
term is to commence, nor the terminus ad quem when it ſhall 
expire. 

I am of opinion that the words are only directory, and not de- 
{criptive of the day, and that they are only neceſſary to make the veſts abſolute- 
penalty incur, and that the property in the prints veſts abſolutely in 8 
the engraver, deſigner, &c. though the day of the publication is not the day of 
annexed to the foot of it. | Publication is 

| - Mention 

Upon the act of 8 Ann. c. 19. the clauſe, of regiſtring with the The property 
ſtationers company, is relative to the penalty, and the property can- of _ Can - 
not veſt without ſuch entry; for the words are, That nothing in 3 — 
*© this act ſhall be conſtrued to ſubject any bookſeller, &c. to the regiſtred with 
* forfeitures, &c. by reaſon of printing any book, Sc. unleſs the 1 
 < title to the copy of ſuch book hereafter publiſhed, ſhall be- 2282 
fore ſuch publication, be entered in the regiſter book of the 


company of ſtationers. 
Here the clauſe which veſts the property is diſtinct. 


; The clauſe concerning the printing and re-printing, and publica- 
tion, relates to the penalty, and is diſtinCt : it is true, in the firſt 
act the clauſe is ſeparate, but that will make no difference in my 
opinion. 2 


The 


to prove a cri- 


- maintenance, 
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The next conſideration is, what will be the conſequence. 


The plaintiff will be intitled to a perpetual injunction, but not to 
an account of profits, becauſe. it would be hard to make the defen- 
dant account as he was 1gnorant of the property. 


In the. cafe of Baller verſus Walker, it was ſtated by the bill, and 
not denied by the anſwer, that the book was entred in Stationers- 
hall, and coſts were given for that reaſon. 


There is a material objection in this caſe againſt giving coſts ; 
that the defendant, though he knew the plants were publiſhed, yet 
did not know the exact time, ſo that they might have been pub- 

liſhed before the act. 


My conſtruction, that the words requiring the day to be annexed 
at the foot of the act are directory, and not deſcriptive of the day, I 
do not ſay is ſo certain, but judges may think other wiſe; however, 
as it is doubtful, I cannot give coſts, nor decree any thing more bo- 
ſides a perpetual. injunction. 


Caſe 91. Wathyns by her next friend verſus Ferdinando Hathyns 


her huſband, December 10, 1740. 


— 4 APY was brought againſt the huſband to have a maintenance 
y a wife for 
out of her fortune, upon a ſuggeſtion of very cruel uſage with- 


on ſuggeſtion out any provocation on her fide. 

of cruel uſage 

by the huſ- I i AY FD RS 1 

band; and en She was a widow when the defendant married her, and had a 
the part of the conſiderable fortune. 

-defendant, as 

un excuſe for 

his ill uſage, Several depoſitions were nl: of the huſband's cruel uſage. 


. depoſitions 


were offered 


The plaintiff, vpoN her marriage with the defendant, trufted him 
minal conver- to draw up a bond with his own hand to ſecure ſeventeen hundred 


tion: unleſs pounds for the wife, in cafe the ſhould ſurvive him. 


it is expreſsly 


charged by 


the anſwer, IIe likewiſe entred into a bond for paying five hundred pounds 
the court wil to the plaintiff's fiſter, for prevailing upon the paige to marry the 


not ſuffer ſuch 


depoſitions to defendant. 


be read. 

Depoſitions were offered on the part of the defendant charging 
very high provocation; as for inſtance, the plaintiff's drawing in 
the defendant to admit one Ralph Cox into his houſe, whom he 
ſoon after perceived to hold a ſtricter correſpondence with the plain- 
tiff than he ought to have done, and that upon his admoniſhing 


her in a very mild manner, ſhe flew into a very great paſſion, and 
lett 
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left the houſe; and that the defendant went to her, and intreated 


her to return, and offered to forget every thing that had paſſed; 
and that the huſband, upon her refuſal, broke open the plaintiff's 
cabinet, and took out the ſeventeen hundred pound bond. 


LoRD CHANCELLO& ſaid, the court will not ſuffer any depoſi- hey, % A 
tions to be read to prove a criminal converſation againſt a wife, haved in an 
unleſs it is expreſsly charged by the huſband's anſwer, and made indecent man- 


. | Wes: | * ed ner, will in- 
rt of his defence and excuſe for ill uſage of her, and was denied ee 


in the caſe of Sidney verſus Sidney, 3-Wms. 269. but it being charg- band to read 
ed by the anſwer in this caſe, that ſhe behaved in a very indecent evidence 
manner with one Cox, he thought it ſufficient for the defendant to * 
read evidence againſt the plaintiff of criminal converſation, for it verſation. 

is not neceſſary to make the charge in groſs terms, but ſufficient 

as it is charged here for the court to know what is aimed at by the 


anſwer. | 


The depoſitions were then read for the defendant, ſuggeſting that 
the plaintiff held a private and unlawful correſpondence with Ralph 
Cox, one of the plaintiff's witneſſes, and likewiſe to her being ſcen 
in bed with one Daws. 


There appears to me to be a ſufficient ground for this court to di- ey np ag 


rect an inquiry what eſtate the defendant has, to make ſatisfaction poſed on a 


for impoſing upon the plaintiff at the time of the marriage ; for if None giving 
. . ; . er A bond 
there be fraud and impoſition on the part of the huſband, this court, oid at jaw, 


will interpoſe, and make the agreement according to the intention of yerthis court 
the parties, and though the bond may be void in law, yet the court ll <#bliſh 


. : PE" | EE a the agreement 
will eſtabliſh it in favour of the plaintiff. according to 


the intention 
of the parties. 


The great objection is the elopement and adultery of the wife, and This court 


that the court will not give any maintenance to a wife who miſbe- will noe — 
. . - . . . E — 
haves in this manner, and it is true, upon full proof of ſuch be- nance e 


Haviour, that they will not allow the wife any thing for main- there is foll 


tenance. rande 
elopement end 


adultery. 
But the evidence here is not quite full, though in one of the de- Wha x wit- 
politions a witneſs indeed goes ſo far as to ſay, that ſhe ſaw her neß' i» _ 
Miſtreſs in bed with one Daus between the firſt and ſecond mar- hue Beg 
riage, but I do not much like the account this witneſs gives of her her own be- 


ſelf, that ſhe lived as a ſervant to the plaintiff before the ſecond or fal. 


. . f 3 | ; no regard 
marriage, and notwithſtanding ſhe ſaw this improper behaviour in ought to be 
her miſtreſs, yet ſhe did not think it wrong to live on with the pad to her 
Plaintiff even after her ſecond marriage; and where a witneſs is pms = 
under a neceflity of firſt exculpating herſelf, no regard ought to be duct of others, 


Even to her evidence. 


On the plaintiff's ſide there is very ſtrong and ſubſtantial evidence 


of her being cruelly and barbarouſly uſed. 
Vo I. II. C c 


On 
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On the defendant's fide very looſe and trifling with regard to this 
int, for there is evidence only of perſons who now and then came 
into the family, which amounts to nothing at all, for a huſband and 
wife may live very unhappily together, and have notwithſtanding 
prudence enough to keep within bounds before ſtrangers. 


J can do no more in this cafe than Lord Chancellor Ving did 
in the caſe of Colemore and Colemore, when he framed his decree by 
way of analogy to the writ of ne exeat regno, and impounded the 
fortune of the huſband for the wife's maintenance till he ſhould think 


proper to return. 


I muſt declare the bond to be an impoſition, and that the money 
ought to have been ſecured to her to be paid out of her own for- 
tune, in caſe ſhe ſurvived him ; I muſt likewiſe refer it to a Maſter 
to take an account of the perſonal eſtate of the plaintiff before her 
marriage come to the hands of the defendant fince the marriage, 
or to any other perſon by his order and for his uſe, and ſo much 
of it as remains in ſpecie of capital and principal money arifing out 
of fuch eſtate and effects, to be placed out in real or perſonal ſecu- il 
rities, in the name of a truſtee to be approved of by a maſter, in 
truſt to pay the intereſt ariſing therefrom in ſuch manner as is 
hereafter mentioned during the joint lives of the plaintiff and the de- 
fendant; and in caſe the defendant ſhall die in the life-time of the 
plaintiff, then to ſecure the ſum of 1700 l. the principal money 
in the bond to be paid to the plaintiff within fix months after the 
defendant's death. * 

The huſband 3 
5 


having leftthe And, as it appears to the court, the huſband has poſſeſſed himſelf 


et non ou | 2 
reſt out of truſt Of the greateſt part of the wife's fortune, and is gone out of the 
money direct. kingdom without leaving a proviſion or maintenance for her, de- 
— 3 cree that the intereſt ariſing from the truſt money ſhall be paid to 
till he thioks her, till he thinks proper to return and maintain her as he ought, Wl 
properto re- and decrec the defendant to pay colts. Ree: 3 
turn, and main- | | = 
tain her as he 1 
ought. 5 
s Walber verſus Walker, December 10, 11, 1240. 8 
9 , FO Fa 35-6 vg {I v0 2-44 L $227 ; SEES A 9 6 - We 
The-queſtion O HN Walker, the eldeſt brother of the family, being pretty i 
was, whether / near his end, applied to Thomas Walker, the plaintiff, and to his 7 
parol evidence ſiſter, who had ſolicited him to do ſomething for them, and told 


may be admit- x a f 
EY #450 them, if you will ſurrender your copyhold eſtate, as you have no 


of the defen- children of your marriage, for the benefit of your brother Ra/ph 
_ — Walker, the defendant, I will ſecure an annuity of 51. per ann. for 5 
ten agreement your life, and an annuity of 21, 108. for your ſiſter: the plaintiff 
1 did agree to the terms, and promiſed to ſurrender his copyhold Wl 
tif) toeſtablich Eſtate 3 upon which J Walker ſurrendered his copyhold eſtate to 


a fact: tbe the defendant, charged with theſe annuities ; the defendant refuſes 


defendant may 


be admitted to read parol evidence, to rebut the equity ſet up by the bill. 
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to pay them, unleſs the plaintiff will ſurrender his own copyhold 
eſtate purſuant to his promiſe to John Walker. 


The queſtion (as there is no written agreement of this tranſaction 
between Jobn Walker and the plaintiff) if parol evidence may be ad- 
mitted to eſtabliſh this fact. 


Mr. Chute, of council for the defendant, infiſted, that a man who 
comes into a court for equity ought to have clean hands, and to do 
equity by ſurrendring his copyhold lands purſuant to his agreement 
with John Walker : and upon the general doctrine that parol evi- 
dence may be admitted to rebut an equity, cited the following caſes; 
The Counteſs verſus The Earl of Gait, 2 Vern. 252. Eg. Caf. 
Abr. 230. Oldham verſus Litchford, 2 Vern. 506. Eg. Caſ. Ahr. 
231. Gaſcoigne verſus Thwing and others, 1 Vern. 366. Mallabar 
verſus Malabar, before Lord Chancellor Talbot, Caſes in his Time 78. 
The defendant was heir at law both to John Walker and the plaintiff. 


LoRD CHANCELLOR. 


There are a great many inſtances in this court where parol 
evidence will be admitted to be read to rebut an equity ſet up by 
the plaintiff, in the caſe of reſulting truſts; and then it will come 
to this, if a plaintiff has failed at law, as the preſent has done, and 
comes into this court for equity, whether the defendant ſhall not 


be admitted to read this parol evidence to rebut the equity the plain- 
tiff ſets up by this bill. 


I am very clear of opinion, that ſuch evidence ought to be ad- 


mitted here, and would be a great injuſtice to the defendant if it 
was not. 


It is not rightly ſtated when it is ſaid, the evidence to be read here The defence 


yy . ariſes here 
is in ſupport of an agreement, but may more properly be ſaid to be a r hore 


defence ariſing from the fraud and impoſition of the plaintiff, and has poſition of the 


nothing in the world to do with the ſtatute of frauds and perjuries. plaintiff, and 
| therefore not 


3 a ; ; x affected by the 
Here is a ſurrender in purſuance of an agreement, with an annuity gatute of 


charged upon the defendant, the ſurrendree for the plaintiff's bene- frauds and 
fit, and he refuſing to perform his part, is not this ſuch a caſe as the FFT 
court will relieve ? ES LIES 


Suppoſe a perſon who advances money, ſhould, after he has exe- Where a per- 


cuted the abſolute conveyance, refuſe to execute the defeaſance, will Leg, 


not this court relieve againſt ſuch fraud ? faſes, after an 
abſolute con- 


The agreement as ſet forth in the defendant's anſwer is proved by ce a 0. 


. . g l : l execute a de- 
three witneſſes in the fulleſt manner, and their being relations is no feaſance, this 
objection to their competency. Four pounds per ann. is the value I - 


leve 
of 
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of the copyhold eſtate, which the plaintiff, according to his agreement 
with Jobn Walker, was to ſurrender the inheritance of, ſubject to his 
own and his wife's life. 


The queſtion is, Whether the plaintiff is intitled to have the aid of a 
court of equity, to recover the annuity which he has failed in at law. 


I am of opinion that the plaintiff is not intitled to have the aid of 
a court of equity, and that it would be contrary to the rules of juſtice; 
for it appears to me plain, that John M alter intended to Fant theſe 
annuities or rent-charges conditionally only, 


It was held to be a defective charge at law, and therefore the plain- 
tiff comes into this court, ſuggeſting it to be an-equitable charge. 


The defendant inſiſts that he ought not to have the aid of a court of 
equity, to ſupply this defect, unleſs he will do equity in performing 
his part of the agreement, by which he drew in Je Walker to ſur- 
render his copyhold eſtate charged with the annuities. 


The material part-of the defendant's evidence is, that in three days 
after John Walker's ſurrender, the plaintiff declared, 1 math Jobn 
Malter faſt, but he ſhall not have me faſt. 


Neither the fact is charged by the defendant's witneſſes, nor the 
credit of the witneſſes impeached by the plaintiff's evidence. 


W mo The ſteward of the court examined for the plaintiff, and concerned 
never nba of in the tranſaction, ſwearing, that at or before the time of the ſurrender, 


the agreement he never heard of the agreement inſiſted on by the defendant, is a ma- 


at or before | 
1 nifeſt evaſion, and a negative pregnant that he heard of it after the 


pregnant, that 
he heard of it 


— The plaintiff for theſe reaſons is not intitled to relief in this court, 


for ſupplying the defect of a legal l but it is rebutted by 
the equity ſet up by the defendant. 


were a part 1am not at all clear, whether if the defendant had bande his croſs 


of the agree · bill to have this agreement eſtabliſhed, the court would not have done 
ment-5-per- it, upon conſidering this in the light of thoſe caſes, where one part of 
fide, it is juſt the agreement being performed by one fide, it is but common juſtice 
it ſhould be it be carried into execution on the other, and the defendant would 


carried into . 
execution on have had the benefit of it as an agreement. 


the other. | 
The allowing any other conſtruction upon the ſtatute of frauds and 

perjuries, would be to make it a guard and protection to fraud, inſtead 

of a ſecurity againſt it, as was the deſign and intention of it. 


Decreed, No coſts on either fide, | 
2 | Sutton 
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Sutton verſus Stone and others, December 10, 1740. at Caſe 93. 
the Rolls, before Mr. Juſtice Wrigbi. 


Surrender of a copyhold eſtate to the huſband for life, to the A copy hold 

wife for life, and to the heirs of the bodies of the huſband and 4 0 
wife, remainder in fee to the ſurvivor, did not veſt an abſolute for lire, to the 
eſtate-tail in the wife, who ſurvived, but only gave her an eſtate-tail on oe life, 
after poſſibility of iſſue extinct, and the eſtate- tail veſts in the perſon ye bein, of 
who is the heir of the body both of huſband and wife. wee bodies of 


. _, Huſband and 
wife, remainder in fee to the ſurvivor, gives to the wiſe, who ſurvived, an eftate-tail only, after poſſibilty of 


I Que extinct, and the eftate-tail wefls in 20 heirs of the huſband and 2 | , —— 2 * — 
In the caſes of ſurrenders of copyhold eſtates the Tame S m_ K < 
muſt take place as in all other conveyances at law: and ſo held in 2 — 6 
ale verſus Coke, Holt's Caſes 164. by the whole court, that a limita- copyholde, as OA REACH, 
tion of uſes in a copyhold ſurrender muſt be conſtrued by the ſame in other law 2 oor 2 


rules, as if it were a limitation in any other conveyance at common ö . 2 - 
law ; and that the intent of the party is not ſufficient, as in a will. "7 Tn 


Where there is a clear tenancy in tail, there is no occaſion for 
the remainder man's being a party to a bill of forecloſure ; but if 
there is an expreſs eſtate for life, the remainder man ought to be a 


party. 


A mortgagee who is not in poſſeſſion, may bring his bill againſt a Before admit- 
mortgagor before admittance for a decree of forecloſure, and after pan ow - 


he has obtained ſuch a decree, may bring his ejectment for the poſ- bring a bill of 


: _ forecloſure, 
ſeſſion of the morgaged premiſſes. a 


cree, an eject... 


The mortgagee here has brought his bill againſt a mortgagor to ment ſor the 


| , . . : . _ poſſeſſion of . 
— him as tenant in tail to make a good title by ſuffering a re- he. 23 


I do not apprehend, ſaid Mr. Juſtice Mrigbt, that this court will 
point out what title the mortgagor ſhall make, but will decree him 
to make ſuch title to the mortgagee as he is capable of doing, and 
therefore I direct a good title to be made by the defendant to the 
plaintiff, and the principal, intereſt and coſts on the mortgage to be 
paid in fix months, or the defendant to ſtand abſolutely forecloſed. 


Where there is no replication to the anſwer, a defendant is intitled Though the 


only to coſts according to the courſe of the court; but notwithſtand- . 
ing the plaintiff has not in this caſe replied to the anſwer of the che defen- 


lord of the manor, yet deſiring an act to be done by the lord, vide- cg ww, 
8 yet deſiring 


him co do an act, will title the defendant to his coſts to be taxed. 
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licet, the admitting him to the copyhold eſtate, he .muſt ;pay this 
defendant coſts to be taxed. by a maſter. 


Caſe 94. Timewell verſus Perkins, December 15, 1740. at the 
Rolls, before Mr. Juſtice William Forteſcue. 


All ay fee. 2 4m will of Jobn Hitchins, 


hold lands in 
the tenure of 


the widow . dem, all thoſe my freehold lands and hop grounds with themed. 


and the reſi- e ſuages or tenements, barns, Fc. now in the tenure and occupa- 
— oF 2 « tion of the widow Leach, and all other the Teſt and reſidue and 


Fiſting in ready *© remainder of my eſtate, conſiſting i in ready money, plate, jewels, 


money, .plate,.cc rtgages, Cc. or in any other thing whatſo- 
Jewels, baſes, Oe judgments, mortg ges. y g 


Jadgoients, ever or whereſoever, I give onto my dearly beloved Arabella 


mortgages, *< Fitchins and ber afligns for ever. 
Se. or in any 
other thing 


whereſoever The queſtion 16, whether the reſidue paſted to Arabella or not. 

or Whatſo- | | 

ever, 1 give'9 There is no doubt but the words, 10 Arabella and ber aſſigns fer 
afligns for ever, will carry the fee to her without the word Heirs. 

ever. The | 

Kaberle. It bas been, infiſted for the plaintiff, that the words in the preamble 

& in favour of the will “ as, touching the temporal eſtate witth which it bath pleaſed 

of the ber at 4c God to bleſs me, 1 give, bequeath, and diſpoſe of as fellows,” thew 

law, wnleſs 

here is @ Plainly the teſtator's intention to diſpoſe of his whole eſtate, and 

clean intentien that the court will never intend an inteſtacy of any part; ad that 

2 7 2 the word eſtate. will include lands as well as perſonal eſtate, and 

ER though coupled. with wards applicable to perſonal, yet will pats free- 

hold.” 


Although it would have been ſtronger 1f the word real had been 
added, yet however this will not do, unlefs there are fome words 
that ſhew the intention to paſs the real eſtate, or the court will intend 
an inteſtacy in favour of an heir at law. 


The word. eflate itſelf indeed may include as well real as perſonal; 


yet when the teſtator has expreſſed himſelf by ſuch words as are 


applicable to perſonal only, I canaot intend he meant the real eſtate. 


Whatſoever and whereſoever muſt be confined to the things an- 
tecedent, and is reſtrained to the hop grounds and leaſeholds; for 
if he intended to give his wife all his real _— why dd he mention 

only the Eſſex eſtate. 


Eſtate, where it is only coupled with things that are perſonal, ſhall 
be reſtrained to perſonals. Vide Wilkinſon and Meream or Merryland, 
Gro, Car. 447, 449. Sir V. Jones Rep. 380, 2 1 
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in the Time of Lord Chancellor HARDwICE E. 


The ſtate of this caſe as it ſtands in Rolls Abrudgment 334. pl. 14. 
« That if a man ſeiſed in fee of any lands, and alſo pgſeſed of 
« certain leaſes of lands, deviſes the leaſes to J. S. and then deviſes 
e to his executor all the reſidue of his eftates, mortgages, goods, Cc. 
«© his debts paid and funeral expences diſcharged ; this w paſs d 
« fre to the executor by the word ęſares being coupled with the 
« *wotd goods. Hill. 10 C. B. R. between Withinſin and Mariam, 
per Cur. upon a ſpecial verdict ; but it appeats to have been othetwiſc 
determined on ſearching the record of the judgment. 


I think the preſent caſe is ſtronger, becauſe, though the word 
dae is not mentioned, yet there ate other words which make 
it ſtronger; for here the word eftate is expreſsly confined to pet- 
ſonals, as plate, jewels, rings, judgtnents, mortgages, c. which 
ate all perſonal eftate, and thetefore I think the reſidue of the 
real eſtate does not pals. | 


But fap fing it would admit of a doubt, yet certainly the heir 
at law ought to be preferted, unlefs the intention of the teſtator to 
exclude him appears exceeding plain. 


Arabella Timawell's wilt. 


A deviſe of 
plare, jewels, 
5 - a linen, houſe- 
6] give to Mary Timewell all mortgages, ground rents, fudg- hold goods, 


e ments, Gc. whatever Þ have or ſhall have at my death, as Plate, 3n4 t 
<« jewels, linen, houſehold gobds, coach and horſes for her uſe, confined to 
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that no huſband ſhall meddle with them, and at her death to things of the 


| give them to whom the pleaſes. ſame nature, 


2 

| Ns 5 | 8 _ ſwiths notes, 
« Item, I give my houſes in Broad-ſireet and Throgmorton to gos e 
Mary Timewall for her own uſe, to give away at her death to toe n 
whom {he pleaſes. | F 

* Item, I give to Sarab Perkins my freehold eſtate in Eſex, to 

diſpoſe of to whomſoever ſhe pleaſes, and my two houſes at 

Croyden, it being all freehold, for her own uſe, and if ſhe ſhould 

have children, for her to give to them as ſhe pleaſes; but if ſhe 

dic leaving none, to Mary Timewell and her children.“ 


At the laſt part of the will the ſays, 1 think I have given them 
as equally as I can, and hope my two daughters will live in great 


harmony and friendſhip together.” 


One part of the will relates to Sarah Perkins as to the lands in 


Eſſex and the houſes in Croydon, it does not appear to me ſo clear 
what eſtate Sarab Perkins has, but whether the has an eſtate for life 
with a remainder to her children, or whether ſhe has an eſtate-tail 
with a power of diſpoſing as ſhe pleaſes, is not neceſſary for me 
to declare now, as ſhe has no children. 


2 * | There 


—— == 
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There is no doubt but Mary Timewell is intitled to the fee in 
thoſe eſtates which are not expreſsly deviſed to Sarah. 


104 


I am of opinion the Goldſmiths notes and bank bills did not 
paſs by the will to Mary Ti mewell; for though there is no doubt 
but the general words, whatever I have or ſhall have at my death 
have paſſed them, yet the particular words which follow, as plate, 
jewels, Cc. confine and reſtrain them to things of the ſame nature, 
and ſo laid down in the caſe of Trafford and Berrige, * and therefore 
as they do not paſs they muſt go equally between the two ſiſters. 


It has been ſaid, that as the teſtatrix has expreſsly deviſed the ground 
rents. to Mary Timewell, the defendant Sarah Perkins is bound by 
it, becauſe ſhe herſelf takes by another part of the will, and for that 


reaſon ſhe cannot except to particular deviſes, but muſt take the will 


in the whole. 


But this argument will not hold here, for as it is not a particular 
ground rent that is deviſed, and as the teſtatrix might have other 
round rents of her own to ſatisfy this part of the will, and I ſhall 
intend it ſo ; and beſides, it is impoſſible ſhe could give away to 
Mary from Sarah what was Sarab's inheritance from her father. 


Caſe 95. Ridout verſus the Earl of Plymouth and others, in the 
paper of exceptions, December 16, 1740. 


Where a huſ⸗ HE queſtion was, whether jewels, rings, pictures, dreſſing 
1 plate and other trinkets given to Mrs. Lewis prior to her mar- 


not ſufficient riage, belong to her as her ſeparate eſtate, and the huſband is to 
22 be conſidered only as a truſtee for them: and as to things given 


cannot ſet up after the marriage, videlicet, mourning rings, family pictures, &c. 
any claim to whether they ſhall not be retained by Mrs. Lewis as too trifling to 
ad ge be called the perſonal eſtate of the huſband. | | 


nog plate and 


ther trinkets 
3 ber be. LORD CHANCELLOR. 


tore marriage. 
It is a very unfortunate and a very hard cafe, that Mrs. Leuis 
ſhould be ſtripped of theſe things. | 


* A man deviſed to his niece all his goods, chattels, houſhold-ſtuff, furniture, and other 
things which then were, or ſhould be in his houſe at the time of his death, and ſome time after 
died, leaving about 265 J. in ready money in the houſe ; and it was decreed that this ready money 
did not paſs, for by the words other things ſhall be intended things of like nature and ſpecies 
with thoſe before mentioned. Mich. 1729. between Trafferd and Brrrige. 
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She claims them in two lights, 1ſt. as paraphernalia, and in that Where there 


reſpect ſhe certainly is not intitled, where the aſſets of the huſband * 52 uon 


. . — real eſtate for 
are not ſufficient to pay his debts, nor is there any truſt upon the payment of 


real eſtate for payment of debts, ſo that ſhe cannot ſtand in the place 1 
of creditors, and be allowed for her paraphernalia out of the real pen mach 
eſtate ; and there is no caſe which has carried it ſo far as to let the at all even, 
widow come upon the real eſtate at ail events to be ſatisfied her pa- 7 ver ag 
raphernalia. wat” 

The two things relied upon are, that the huſband ſhall be con- 
ſidered as a truſtee for the things given to the wife previous to the 
marriage ; but it will be impoſſible to maintain this, becauſe though 
ſhe had an abſolute property in the jewels, &c. by virtue of the gift 
before marriage, yet immediately upon the marriage, the law gives 
them the huſband, and where his perſonal eſtate is not ſufficient to 
pay his debts, a wife cannot ſet up any claim, nor can I poflibly con- 
ſider him in the light of a truſtee for ſuch jewels, &c. as were gi- 


ven previous to the marriage, as it would be'a manifeſt prejudice and 
fraud upon the creditors. 


There is no pretence for conſidering the things given after the mar- 


riage as the property of the widow, but ſhe ſhall be allowed to be 
a purchaſer of them, at the value ſet upon them by the maſter, none 


of the parties oppoling it. 


The Attorney General, upon the conſideration of the oreatneſs of 
the debts, ſubmitted it to the court, that the real eſtate ſhould be 


| fold, and the money ariſing from the ſale applied in a courſe of 
adminiſtration. 


The words of Mr. Leuis's will are, © that the truſtees ſhould 


by perception of rents and profits, or by leaſing or mortgaging the 
ſame, raiſe and levy the ſaid ſums and legacies made payable out 


of the ſaid lands amounting to 30000. and ſhould pay the ſame 
in ſuch manner as is therein before mentioned. 


Lokp CHANCELLOR, Debts and le 


| | gactEs are by 

Where a man creates a truſt for payment of debts, and declares a will directed 
the truſt of that term to be, by perception of rents and profits, or by OE. 
by leaſing, or by mortgaging, to raiſe ſufficient money for the pay- of rents and 
ment of his debts, it reſtrains it merely to a payment out of rents profits, or by 


and profits; if it had been a truſt of the rents and profits, the term eit ar 


: ; ; ; mortgaging of 
might have been fold for the ſatisfaction of creditors. the land; this 
| reſtrains it 
merely to a 
Beſides 


„if the court would conſent to decree a ſale of the term, payment our 
people are not fond of buying a term though for 200 years; and then een 5 
it would not anſwer the end propoſed, becauſe it would not raiſe a 


not decree 2 
{ufficient fund for the payment of all the debts. ſale. 


Vo I. II. E e Where 
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Where there are other limiting words following rents and pro- 
fits in a truſt for payment of debts, I do not remember any caſe which 
will authorize me to direct a ſale. 
Lord Hard. In reſpect of ſeveral difficulties appearing in this caſe, as well re- 


wicke recom- 1: . . k 
+ > o lating to the intereſt of the Earl of Plimoutb as of the creditors and 


the parties to legatees of the teſtator Thomas Lewis; Lord Chancellor recommended 
apply for a it to the parties in the mean time to make a proper application for 
— * private act of parliament in order to obtain a ſale of the teſtator's 
obtain a ſale real and leaſehold eſtates, or ſo much thereof as ſhall be ſufficient 


of the teſta- for the ſatisfaction of the ſeveral charges thereupon, 
tor's real e- | 


ſtates. 


Caſe 96. Adams verſus Gale, in the paper of exceptions, 


Decem- 
ber 16, 1740. 


A debtor Perſon who was executor under a will was likewife a creditor 
— cre- by note payable on demand ; the queſtion was, whether as he 
on demand. Could not poſſibly make a demand of intereſt upon himſelf, he 


— nin, ſhall not by the equity of this court be intitled to be allowed intereſt. 
this court wi | 


not allow hi 2 2 | - 
intereſt for i, For the plaintiff, who was a legatee under the will, a caſe was 


becauſe he cited of Hacknott and Webber in 1728, before Lord Chief Juſtice 
my do Eyres, where an action was brought upon two promiſſory notes pay- 


his Sf 
own advan- able on demand, and judgment by default, and a writ of inquiry of 


+ Name damages was awarded, and intereſt given by the jury from the date 
in by 
the teſtator's 
aſſets. 


of the notes; the judgment upon the writ of inquiry was ſet aſide 
for this reaſon, as intereſt is not due upon promiſſory notes, unleſs 
there is an actual demand of intereſt; and ſaid by the court, that 
it was the conſtant rule in caſes of this nature, at nf prius. 


LoRD 'CHANCELLOR. 


I do admit it to be a caſe in which the defendant could not re- 
cover intereſt at law, becauſe in the life-time of the teſtator he made 
no demand of intereſt, and fince the death of the teſtator he is in- 
capable of doing it, by being left executor. 


As an executor may make uſe of money which is perpetually 
coming in by aſſets of the teſtator, and turn it to his own advan- 
tage; and as it is not improper for an executor to do it upon his 
own account, where he is a reſponſible man, and ready to anſwer 
legacies and debts when called upon ; therefore I do not think it 
right to allow intereſt for the note. 


Higgins 


TY Ys A 4 * — 8 
274 4 17 of 
TRIO = 7 "FI 9 + 


A 


„„ > IE ER 5 


* n JE; wx . 5 * P TT 1 U we L TE PET & CE , j x Sara 2 1 
%%% ͤͤiꝛßi;àßꝙœ . POE I REY es 


in the Time of Lord Chancellor HARDwI CEE. 107 


Higgins and others verſus the York Buildings Company, Caſe 97. 
| December 20, 1740. 


HE York Buildings company ſet up a deed of truſt of the This court 

eſtate in queſtion, which at the hearing of the cauſe was de- cn, > 
clared to be a fraudulent conveyance againſt the plaintiffs, who are conveyances 
judgment creditors; the ſubſtance of the petition now on behalf of out of the 
the creditors, is, that as the court have declared this deed to be void, j7" ! 
they are intitled to an account of profits from the Yer Buildings profits back 


Company of this eſtate, who have received them pendente lite, and ainſt the 


that the company may account for ſuch pernancy of profits from *. pf 
the time of filing the bill. _ of the 
eſtate, recei- 


| 3 ved pendente 
Loxp CHANCELLOR. i lite, in favour 


of judgment 


If it had not been for the conveyance which has been made by the creditors, from 
members of the company for their own benefit, the plaintiff might ne — 2 of 
have had the remedy of an Elegit at law, but that would have in- 
titled him only to a moiety ; but there being more judgment creditors 
than one, gives the court a handle to decree an account of the profits 
of the eſtate from the time of the decree. 


The moſt uſual caſe in this court is a judgment creditor's coming 
here againſt an heir at law for an account of rents and profits re- 
ceived by him, being conſidered as aſſets of the anceſtor ; for if he 
brought an aRion of debt, he would have judgment for the full 
value of the eſtate, and therefore the courts of equity make their de- 
crees conformable to the judgments at law. 


In the caſe of a mortgagee, where a mortgagor is left in poſſeſſion, A mortgagee 


upon a bill brought by the mortgagee for an account in this court, he Ton d 
2 ecree for an 


never can have a decree for an account of rents and profits from account of 


the mortgagor, for any of the years back during the poſſeſſion of the rents for any 


| of the years 
mortgagor. | back during 


| the poſſeſſion 
Suppoſe there is a truſt-eſtate which does not amount to a frau- of the mort- 


dulent conveyance by the party, the ſtatute of frauds and perjuries 8801 
will help to make the eſtate liable to an execution notwithſtanding. 


I do not know in the caſe of fraudulent conveyances, that this 
court have ever done any thing more than remove ſuch fraudulent 
conveyances out of the way, nor are there any caſes that I can find 
of decreeing profits back, againſt the original debtor and owner of 
the eſtate, received pendente lite in this court, in favour of judgment 
creditors from the filing of the bill, nor any inſtance of a decree 
for a ſale; but equity follows the law, and leaves them to their reme- 
dy by elegit, without interfering one way or the other. 

3 Humphreys 
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Caſe 98. Humphreys verſus Moore, December 1 3, 1740. 


Though exe- PER curiam: Executors and adminiſtrators who are brought be- 


8 fore the court for an account of aſſets though they are not to pay 


yet they ſhall Coſts, yet they ſhall not be allowed any, becauſe they are ſuppoſed 
not be allow- to reimburſe themſelves any charges or expences they may have 


be . , * 3 * . 
ack are been at, in the account of a teſtator's or inteſtate's eſtate, which is 


ſuppoſed ts always kept by executors or adminiſtrators, 
reimburſe | 


themſelves by the credit they take in the account kept by them. 


| Caſe 99. Lloyd verſus Pilliams, came on upon exceptions, Ja- 
PO ets > 3 2 5 P P 5 7 


2 24: nuary I 35 17400. 
4. by will in N A R. Anwell by his will in 1699 creates a truſt term of twenty- . 
1699. —— one years for the payment of debts and legacies, and declares 


21 years for by his will that he would have his debts and legacies paid within 


the payment five years after his death. 

of debts and | 

legacies, to be paid within five years after his death, and by a codicil deviſes the ſame eſtates to truſtees and 
their heirs to pay the wife during her life 300 J. per ann. and with the ſurplus profits his debts and legacies. 
The teſtator's widow did not die till 1736. the queſtion was, whether a legatee for 20 J. and a ſimple con- 
traci creditor for 761. 95. are intitled to intereſt upon the legacy, and debt, and from what time. Lord 
Hardwicke held that intereſſ on the legacy begun at the expiration of the five years, and allowed intereſt on the 
debt only from the tims it wwas aſcertained by the Maſter's report, and confirmed in 1717. 
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And in a ſubſequent clauſe, he declares that the truſtees of theſe 
eſtates upon the term of twenty-one years ſhall have a power to leaſe 
or mortgage them if the heirs refuſe to pay his debts, legacies and fu- 
neral expences, till the debts, &c. are paid. 


By his codicil he deviſes the ſame eſtates to truſtees and their 
heirs, and directs them during the life of his wife to receive the rents 
of his eſtate, and thereout to pay to the wife 3001. per annum, and 
with the ſurplus profits to pay his debts, legacies and funeral expen- 
ces with all the ſpeed that can be. 


i” 


The teſtator's widow did not die till 1736. 


The queſtion upon exceptions to the maſter's report was, whether 
a legatee for 20/. and a ſimple contract creditor likewiſe for 76/. 95. 
who lent part of it to the teſtator, and paid the reſt by the teſtator's 
direction in diſcharge of a bill of funeral expences, is intitled to in- 
tereſt upon his legacy and debt, and from what time, whether from 
the five years after teſtator's death, or from 1717. the time when the 
maſter's report of the ſums due for the legacy and debt was con- 
firmed. 


It 


in the Time of Lord Chancellor HARD wWICkE. 


It was inſiſted by the counſel for the truſtees that this was a dry 
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reverſion, and that there was no fund if the eſtates had been ſold, to 


ay debts, legacies and funeral expences, till the death of the widow 


4. . * 2. gece, 


in 1 36. S. en.. . 
—— at BE S « Lg: 2... nk 
EA 4 £. yg ME Otter 


Lord CHANCELLOR. . 


. 


. 7. 


This queſtion ariſes on the will and codicil of Mr. Anwell, 


In favour of creditors the court would have conſtrued the ſubſe- 
uent clauſe to the creation of the truſt term of twenty-one years, 
which begins with, (* as touching and concerning the aforeſaid lands 
e and premiſſes deviſed in truſt, in caſe my heir ſhall refuſe to pay 
&« debts, &c.”) as a charge upon the inheritance for payment of 
debts, legacies and funeral expences ; if it ſtood as it does upon the 
will only, | 


But then comes the codicil, which makes a very great alteration ; 
for here the teſtator has charged thoſe very eſtates with annuities to 
the wife and other perſons, and afterwards follows the clauſe relating 
to ſurplus profits, and when the debts are fatisfied out of thoſe pro- 
fits, then the reſidue to be paid to ſuch perſon as ſhall be intitled to 
the inheritance. 


This cannot, as has been contended, be confined to the ſurplus 
rents and profits during the life of the wife only, but muſt likewiſe 


run on againſt the owners of the inheritance : and the court already 


by a former decree have determined theſe points, for it directs the 
annuities to be paid firſt, and the eſtates to be fold for payment of 
debts, | 


The preſent queſtion as to the legacy and debt carrying intereſt, 
and from what time, will fall under different conſiderations. 


I do not know, though it may ſound oddly in a court of equity, 
whether the queſtion applied to the legacy does not come out to be 
the cleareſt caſe : for as it is a general legacy, if there had been no 
time limited for the payment, it would have been due within one 
year after the death of the teſtator with intereſt, to be computed 
from the expiration of the year; and if the perſonal eſtate be not 
ſufficient, the reverſionary eſtate is charged with it. 


Indeed, if a legacy is given out of a real eſtate, and expreſsly charged 
upon it, there might have been a conſiderable queſtion, whether it 
{ſhould have been paid till the real eſtate fell in. 


The next queſtion with regard to the legacy, is, from what time 
the intereſt ſhall be computed, | 
Voc, II. | Ff A 


of —— , 
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* 


110 CAS ES Argued and Determined 


A legacy in A legacy does in it's nature carry intereſt, and I know of no di- 
its nature * ſtinction between a reverſionary eſtate and any other, and the time 
nies inter» of payment of intereſt in this caſe ought to begin at the 1 


and there is 


no diſtinction of the five years, according to the directions of the will. 
between a re 


222 eſtate ond any other. 2 = — . . 2 A 


5 IX Meg hea v —— 
Hard The remaining queſtion will be with regard to the debts carrying 


—* eue, intereſt, and from what time it ſhall be computed. 


of no general 


— we A debt by ſimple contract does not carry intereſt in it's nature, nor 
for ths pay- will this court direct it to be paid, but then it is inſiſted that in all 


ment of debts, cafes where there is a truſt created for payment of debts in general, 
imple con that ſimple contract ones ſhall carry intereſt ; now I muſt own that 


tract ſhall 
carry interet I do not apprehend there is ſuch a general rule; for I can upon my 


e memory lay that it is a frequent direction in this court for the maſter 
& 23 1 to take an account of debts, and of ſuch particularly as in their na- 


ture carry intereſt. 


—_ con- The caſe of Car verſus the Counteſs of Burlington, 1 Williams 228. 
mall and in was a truſt created in the life-time of Richard Earl of Burlington, 


the place of impowering truſtees by leaſing of his lands in England and Ireland 


je dog _ to pay all his debts which ſhoald be owing at his death, 


ed out of the 

real eſtate e- When a truſt is created for pay nent of all debts whatſoever, and 
— Forney bond creditors ſhall exhauſt the pc-{-n+! eftate, the court will direct 
hauſted out of that fimple contract creditors ſhall ttund in the place of the bond 
the perſonal. creditors, and be allowed equal to what has been exhauſted out of 


the perſonal, from the real cſtate. 


Therefore I apprehend the reporter has been deceived ; and this 
caſe is not rightly taken; for it ſays, if the perſonal eſtate is not 
«« ſufficient to ſatisfy bond creditors, they may ſtill come in to be 
* paid the remainder of their debts in proportion with the fimple 
* contract creditors,” 


In the caſe of Maxwell verſus Wettenball, 2 Williams 26. and 47. 

it is laid down generally, © that if a legacy i is charged upon lands 

which yields rents and profits, and there is no time of payment 

mentioned in the will, the legacy ſhall carry intereſt from the 
<< teſtator's death, becauſe the land yields profit from that time.” 


And the caſe fays further, te that if a legacy be charged upon a 
* dry reverſion, here it ſhali carry intereſt only from a year after the 
death of the teſtator, a year being a convenient time for a ſale. 


But this does not determine that a dry reverſion will be liable to 
ſimple contract debts and intereſt upon them. | 


Suppoſe 


in the Time of Lord Chancellor HARD WICRE. 


111 


Suppoſe a ſimple contract debt ſhould be unliquidated, has it ever 


been determined that a debt of this nature when aſcertained, ſhall 
have relation back to the time of the teſtator's death, and carry in- 
tereſt from thence ? 


Then it comes to this queſtion, whether there were ſuch eſtates 
as yielded annual profits, over and above the payment of annuities, 


which have been decreed to be prior charges and to take place of 


the debts. 


And it appears to me by the Maſter's report that there was not 
a farthing left after the ſeveral charges were ſatisfied, during the life 
of the widow, who did not die till 1736. 


It would be going too far to ſay that where a man creates a truſt 
for payment of debts, that all debts ſhall carry intereſt though the 
land does not yield annual profits; on the other hand it would be 
extreamly bard, that legatees, who are mere volunteers, ſhall have 
intereſt even out of a reverſion itſelf, and that a fimple contract cre- 


_——_— — 7 — ORs — a ae 1 
ditor ſhall have no intereſt at all. 
1 ——̃ —x —— 


— —— 


Lord Chancellor Netingham decreed, that where a man deviſes 
lands for payment of debts and legacies, that they ſhall be paid par: 
paſſu. Lord North reverſed that decree, and Lord Chancellor Je- 


ries in Goſling v. Dorney made the ſame decree with Lord Notting- 
bam. 1 Vern. 482. 


But this doctrine has been exploded ſince, for as my Lord Nor- 


tingham ſaid in another caſe, it would be making a man fin in his 


Where the 
land does not 
yield annual 
profits, all 
debts will not 
carry intereſt 
out of a truſt 
for payment 
of debts. 


grave; and it is now the conſtant determination that creditors ſhall 


be preferred before legatees, where there is not ſufficient for both. 


As the debt in the preſent caſe was not liquidated and aſcertained 


till the Maſter's report, which was confirmed by the court in 1717, 
I ſhall allow intereſt upon it only from this time. 


Scarbrough verſus Burton, Fanuary 14, 1740. came on 
upon exceptions. 


Caſe 100. 


("Ob in equity are intirely in the diſcretion of the court; but 4s it may a. 


4 Where they think it v ould accelerate a decree, the court chuſes*=** de- 


to poſtpone the conſideration of the coſts till the cauſe comes back 
from the maſter, though there might be grounds enough for de- 
creeing colts even at the hearing of the cauſe. 


What 


cree, the 
court poſt- 
pones the con- 
ſideration of 
coſts till a 
cauſe comes 
back from the 
Maſter. 


112 CASE S Argued and Determined . 


What I ground my direction upon in the preſent caſe, is, the de- 
fendant's giving the plaintiff further trouble after the pronouncing of 
the decree, by intangling and perplexing affairs as much as poſhble 
ſince in bringing a vexatious bill. | 


33 f conſtruction upon ſuch clauſes in a decree (that if the 
coll, ubere a defendant ſhall give unneceſſary trouble in carrying it into execution) 
defendant is, that the plaintiff may apply to the court for coſts; every body 


3 unneceſ Knows that the coſts which are given by a court on the diſmiſſion 
ary trouble in 


carrying a de Of a bill, are not an adequate compenſation for the expences a party 


cree into exe- is put to in ſuch a vexatious ſuit, | 
Cution. 


Caſe 101. Champernoon verſus the Borough of Totneſs, January 1 5, 
1740. came on upon exceptions. 


Where there * is true, ſaid Lord Hardwicke, in general that a perſon cannot 


223 compel another to ſet forth by what title, and under whom he 


orunity ofpol(- derives his eſtates, merely becauſe his lands lie next to the plaintiff's; 
—_ pie but where there is a diſpute as to boundaries, or unity of poſſeſſion, 
ſet forth how there a defendant muſt ſet forth in his anſwer how he is intitled, 
he is intitled. eſpecially when the defendant has not thought proper to demur to 


this part of the bill. 


Caſe 102. Roberts verſus Kuffn, January 15, 1740. 
A party who N HERE this court, ſaid LORD CHANncELLoR, by a decree 
is at liberty to 


„ give directions to a maſter to examine accounts, and the par- 
falſify, is not ties are at liberty to ſurcharge and falſify, you are not merely con- 


merely con- fined to errors in fact, but you may take advantage likewiſe of errors 
fined to errors; 


in fact, but in law. 
may take ad- 


2 Owen Roberts in 1711, made his will to the following effect. 
rors in . 
I give to my ſon Thomas Roberts 2001. ſecured by a mortgage on 


the eſtate of Mr. Marriot, and all the meſſuages, lands and tene- 
ments for ſecuring the ſame. 


Lokd CHANCELLOR. 


A deviſe of This intitles the deviſee to the principal only of the mortgage, 
200 J. on a 


mortgage paſ- and not to the intereſt from the time of the execution of the will, 
ſes the prin-DOr from the death of the teſtator, or any other time whatever. 
cCipal only. 

A gift of zool. If a man gives three hundred pounds due upon a bond by his 


upon a bond . . . . . . 
2 any will, this does not carry the intereſt incurred in the life-time of the 


the intereſt in- teſtator, becauſe it is quite doubtful what it might amount unto, 


curred in the from the uncertainty of the time the teſtator might live after making 


teſtator's life- N: 
e his will. 


3 Where 


. 


in the Time of Lord Chancellor Hazpwicke. 113 


Where there is a deviſe in expreſs words, the conſtruction in this 4 _— 
court is, that ſubſequent general words ſhall not extend it further 1 Bot etend. 


. , : is not extend- 
than the natural meaning of the preceding ones will do. ace by ſabſe⸗ 


| quent general 
A. by his will deviſes to his daughter all goods and things of every N 
lind and fort whatever which ſhall be found in her cloſet at the time Me will 


fs b 
of his death : the queſtion whether 4 51. os. 7d. in money found in devil of an 
it at his death will paſs to the daughter by that deviſe. wort = 

5 every kind, 
LoRDpD CHANCELLOR, where the de- 


viſee has a mo- 


If this will had been conſtrued ſtrictly in law or equity, I am of f e 
opinion it would not have carried the 45. and 7 d. to the daughter, the will. 
for in the outſet of his will he gives her a money legacy, which muſt 
be preſumed to be the whole he intended his daughter by way of 
money legacy: beſides, in the clauſe which is in diſpute, goods are 
firſt named, therefore the ſubſequent word things muſt be confined 
to houſehold goods and what is of the ſame ſpecies, for it would be 
unnatural to extend it to money; a cloſet too is a very improper place 
to refer to for money, the teſtator would have certainly mentioned 
cabinet or bureau, or any other thing where money is uſually kept, 
if he had intended a further bequeſt of money; but by referring to 
a cloſet, it is reaſonable to believe he meant furniture only, which 
the daughter made uſe of in the cloſet. 


At law the coſts follow the juſtice of the demand, and in this In equity 8. 
court the plaintiff ſhall likewiſe have his coſts (unleſs circumſtances = * law 
ariſe which are an excuſe on the part of the defendant) where the the juſtice of 
plaintiff has ſucceeded in his demand, for he was under a neceſſity the demand. 


of coming into this court, or he muſt have loſt his money. 


Bringing a bill 3 or 4 years after an account is ſettled for errors in 4 _ be 
that account, is not too long a time, for bills of this nature have OG 37.4 


been brought after a much greater diſtance from the ſettling of the account 


account, though ſettled 
for three' or 


four years, 


January 19, 1740. the laſt ſeal before Hilary term. Caſe 103. 


HERE a defendant has put in a plea to the plaintiff's bill, 4 plea muſt 

the plaintiff cannot move for an injunction to ſtay the de-,,q ont of the 
fendant from proceeding at law till the plea by ſome means or way, before 
other is removed out of the way, all that the plaintiff can do is W 1 
move that the plea may be accelerated, which the court did accor- 3 9 


dingly by ordering it to be ſet down to be argued the next day of ſtay proceed- 
pleas and demurrers. | ; ings at law. 


r G g Grey 


— ——— ge 
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cue 104. Grey verſus Cockeril, Cauſe· petitions, January 20, 1740. 


A det in Clerk in court's lending a ſolicitor money to carry on a eauſe 
_ ſhall never intitle the clerk in court to detain the papers of 


to the ſolicitor the client as a pledge or mortgage for the money ſo advaneed to 
i nor intitle the ſolicitor, but he ſhall deliver them up to the party and get his 
thereby to de 
tain a cligat's money from the ſolicitor the beſt way he can. 


papers as a 
pledge. 


Caſe 10g. Burton verſus Mattons, in the paper of petitions, 
January 21, 1740. 


A miniſter of 1 2 HE ſtatute oF. Geo. 2. c. 25. requires ( that upon affida- 
8 * vit of a ork on's being gone out of the kingdom to avoid 
5 — a. being ſerved with the proceſs of this court) the copy of the or- 
dant's appear -der of Chancery, dire ing ſuch defendant to appear at a cer- 
—_— * tain day therein to be named, ſhall, within 14 days after ſuch 
Haan to the order made, be inſerted in the London Gazette, and publiſhed on 
5 Geo. 2. be © ſome Lord's s day, immediately after divine ſervice, in the church 
3 cc of the mn where ſuch defendant made his uſual abode within 
tempt. thirty days next before his abſenting ;” and if the miniſter of 

that periſh Sona its being publiſhed, as the act it ſelf is ſilent, 

nor mentions any penalty for his diſobeying it, I am of opinion 


the miniſter is indictable for a contempt of che order of this 
court. 


Caſe 106. Murphey verſus Balaerſſon, January 22, 1740. 


A repreſenta- | F a perſon applies to this court for an order of reference to a 

2 Pi 1 maſter to *. a bill, upon an undertaking to pay; and the per- 

obrained an fon who obtains the order dies ; his repreſentative ſhall not revive it, 

2 to tax but upon the ſame terms, the undertaking to pay. Vid. 2 G. 2. c. 33. 

vive it only An act for the better regulation of attormes and — 

on an under- 

taking to pay. In the 23d ſection, relating to bills of coſt, a follcitor muſt leave 
a copy of the execution of the order for taxation, and the Maſter's 
report of the ſum, at which the bill is taxed, at the defendant's 
houſe, or it will not bring him into contempt without fuch ſervice, 


for the a& of parliament does not alter the old method of proceeding 
in this reſpect. | 


3 no Though ſeveral clerks in court were of opinion, that an attach- 


contempt, on ment will go forthwith upon non-payment of a bill taxed under gn 


an order of Order of chancery, by this act of parliament, yet I am of ops, 
taxation, you 


muſt leave a copy at his houſe, and the report of the ſum at which the bill is taxed. 15 Fe 
3 at 


ky” 2 * 1 7 
eee 


n 
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that the defendant ought to be ſerved, for it would be abſurd to 
take him into cuſtody, before he knows what the ſum is, at which 
the bill js taxed. 


Elizabeth Wallis, an infant — — Plaintiff Caſe 107 


See . . — 
Charles Hodſon, and Elizabeth his wife Defendants. ese. A 


7. 2. Cf. 
Et E contra. cker, „ 2 f 
Spe 1» 


AMES Wallis, an ivhabitant of the province of 7ork, died in- ider 7 . | 
teſtate in December 1724, and at his death left iſſue Towers and lefe Hoc 2 2 M A. 
Walks, his only child, an infant, who died within a week after his 7: #- who 


father, and the defendapt Elizabeth his widow enſeint with the eng 20 a” Cr /2<H 


inti 5 his father, . Ze At 42 
plaintiff, who was born the 22d of May following. ey pe 
enſeint, and on the 2oth of May following the plaintiff was born ſhe is intitled to ker ſhare under the ſtatute . be F 
F aifiributions, panty 2s if ſhe had exifted in his life-time, . 0 - a 7 

| - Ba ri nb oe 


The widow took out letters of adminiſtration of her huſband's 
perſonal eſtate, and poſſeſſed herſelf thereof, and afterwards inter- 
married with Charles Hodſon : the bill is therefore brought by Exza- 
beth Wallis againſt Hodſon and his wife, praying an account of the 


perſonal eſtate of James Hallis, come to the hands of the de- 
fendants. 


Hodſon and his wife by their croſs bill inſiſt that Elizabetb, not 
having any jointure before her marriage, was by the cuſtom of the 
province of 7ork become intitled to ane moiety of her late huſband 
James Wallis's perſonal eſtate, and under the ſtatute of diſtributions, 
to a third of the dead man's ſhare ; and that her ſon Towers Walls 
was intitled to the other two thirds of the diftributable moiety ; and 
that he dying inteſtate within the faid province, and without wife 
or children, all his ſhare of the perſonal eſtate, by virtue of the ſta- 
tute, came to the plaintiff Eliaabetb, his mother; and that the de- 
fendant Ekzgbeth Wellis, not being born till after the death of 
Towers Wallis the fon, was born heir to her father, and by that 
means the could not by the cuſtom of the province of Jork take 
any part of his eſtate, but was by ſuch ber heirſhip barred 
and excluded, and therefore prayed that the whole perſonal eſtate 
might be decreed to the plaintiff Elzgbertb, the wife of Hodſon. 


Lord CHANCELLOR. 


James Wallis having been an inhabitant of the province of 7or4, 
and dead inteſtate ; his eftate became deviſeable into three equal 
parts; one third thereof belonged to his widow, one third to the 
2 and the laſt diſtributively according to the ſtat. of 22 & 23 C. 2. 
ch. Ia. | 


The 
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The queſtion therefore in theſe cauſes, can relate only to the 
third part diſtributable under the ſtatute ; and the diſpute is as to 
Towers Wallis the ſon's ſhare of the diſtributable third, whether it 
ſhall go intirely to the mother El:zabeth Hodſon, or in moieties be- 
tween her and Elizabeth Walks his ſiſter. 


It has been inſiſted on behalf of the defendants, that Towers = 
Wallis dying without wife or children, his whole perſonal eſtate gocs 
to his mother, as next of kin. | 


And, on the other hand, the plaintiff in the original cauſe claims 
a moiety of her brother's perſonal eſtate, under the ſtat. of 1 J. 2. 
cb. 17. f. 7. the words of which are, © If after the death of a 
„father, any of his children die inteſtate, without wife or chil- 
« dren, in the life-time of the mother, every brother and fiſter, 
e and the repreſentatives of them, ſhall have an equal ſhare with 
« her, any thing in the laſt mentioned act to the contrary not- 
“ withſtanding.” | 


Gi To be ſure, if the plaintiff the ſiſter had been born before the 
death of the brother, out of controverſy ſhe would have been thus 
intitled. | 


But the doubt is, whether - ſhe is. ſo intitled as ſhe was a poſthu- 
mous child? And I am of opinion it will make no material 
difference. | 


A parent'sdu- It has been admitted that the debt of nature which the father 
e prev owes, to provide for all his children, will extend to poſthumous 
dren will ex. Ones, for as it is an event which muſt happen within nine months, 
— o poſt. no inconvenience can ariſe from it: but then it is objected, that 

umdas ones. there is no ſuch debt of nature as to collaterals, viz. Brothers and 


ſiſters. 


a There is no It has been faid, if I ſhould determine in favour of the plaintiff 
3 Elizabeth Wallis, it would introduce this inconvenience, that a poſt- 
tate of . a. humous child of the half blood might hereafter be held able to 
that the half take; but though it has been long ſettled, that the children of 
ee the half blood ſhall take equally with the whole, under the act of 
wh" C2 commonly called the ſtatute of diſtributions, (Vid. Smith ver. 
whole. Tracy in B. R. 1 Vent. 307, 316, 323. and Shower's Parl. Caſ. 108. 

and 2 Mod. 204.) Yet I do not find any determination as to this 
point, under the ſtatute of 1 J. 2. and therefore will leave this point 


unprejudiced till it ſhall ariſe. 


The principal With regard to the difference that has been taken between the 


intention of collateral and lineal ſucceſſion ; to be ſure the principal and primary 
the act of J. 2. | 
is to prevent the mother's running away with too much to her children by a ſecond huſband. 


intention 
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intention of this ſtatute of J. 2. was to preſerve the eſtate of the 
father to his own children in a reaſonable degree, and not to let the 
mother run away with too much to her children by the ſecond huſ- 
band. | 


Though it is in general ſettled, that the ſhares veſt imme That the 
diately upon the death of the inteſtate, and holds equally in lineal Raves vet on 
and collateral ſucceſſion, (Vid. Palmer verſus Allicot, 3 Med. and te 592 
(GGudgeon verſus Ramſden, 2 Vern. 274.) yet, notwithſtanding, it has tate, holds e- 
been determined, that there is an exception to this rule in the caſe 4217 in — 
of a poſthumous child; for in Edwards verſus Freeman, it is ſaid, lnteral ſucceſ. 
a diſtributive ſhare does not in all events veſt in the iſſue on the ſion. 
inteſtate's death, becauſe if there be a poſthumous child, ſuch child 
{hall be let in for its ſhare, though not in efſe at the inteſtate's 
death. 2 Wm. 446. 


The principal reaſon I go upon in the queſtion is, that the plain- A child i 
tiff was in ventre ſa mere at the time of her brother's death, and % 
conſequently a perſon in rerum natura, ſo that both by the rules of e, and 
the common and civil law, ſhe was, to all intents and purpoſes, a i 4 much 
child as much as if born in the father's life-time. ra Ly d-cor of 

life-tiwe. 

Firſt, As to the common law, there is the trite caſe of an infant This coutt 
in ventre ſa mere being vouched in a common recovery; a mother ah, om 
alſo may juſtify the detaining of charters on behaif of it; a deviſe day waſte, in 
to him is good, by the opinion of Treby and Powell, in Scatterwood favour of an 
and Hage, 1 Salk. 229. a bill may be brought in his behalf, and e u.. 
this court will grant an injunction in his favour to ſtay waſte, 

2 Vern, 710. Muſgreve verſus Parry et al. 


Every body knows, what gave riſe to the ſtatute of C. 2. of diſtri- Aan omen 
butions, was the contention between the common law and the the common 
eccleſiaſtical courts : See a very good account of this diſpute * 


- Polmer and Elliot, 3 Med. 58. Carter verſus Crawley, Raym. con gone 
490. 3 
tributions 


The third and fifth ſection of the ſtatute of diſtributions ſhew, The juridic- 


the main ſcope of it was to make the juriſdiction of the ec- 327 of he 
3 court more extenſive, than is allowed by the common court made 
W. 


diſtributions; and I now take it to be fully ſettled, that this act is „ 
to be conſtrued by the rules of the civil law; and the ſtatute of 1 mea of 7. 2. 
is an act of 


| a continuance of the ſtatute of C. 2. 
Vo L. II. H h "Fo 2. 


| 
| 
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J. 2. I think ought to be conſtrued in the ſame manner; which 
is an act of continuance of the ſtatute of C. 2. with three additional 
clauſes, and is to be conſidered as if the ſtatute of C. 2. had been 
re- enacted, and repeated with theſe clauſes, 


Secondly, As to the civil law, nothing is more clear, than that this 
6" law conſidered a child in the mother's womb abſolutely born, to all 


intents and purpoſes, — the child's benefit. Stinbourn new edit. 
250 & 251. Digeſt, kb. 1. tit. 5. L. 7. Tuſtin. Inft. lib. 2. tit. 13. 


de exheredatione liberorum, L. 1. ſe&, 1. lib. 5. tit. 2. de moſficioſs | 


 teflamento. L. 6. 


It may poſſibly be ſaid that theſe rules are only laid down with 
regard to lineals, but you will find it there equally with regard to 
collaterals. DigeR, lib. 32. tit. de Legatis et fidei commiſſis, L. 9. 
Digeſt, lib. 37. tit. 9. De ventre in poſſeſſionem mittendo, L. 1. 
J. 1, 2. Lib. 38. tit. 8. Unde cognati, L. 1. /. 8. 


The civil law The laſt paſſage in the Digeſt is more explicit than any other, 
* but then it makes a difference between a child in ventre ſa mere 


a child in ven- in efſe at the father's death, and only concei ved, the latter is not 
e, ar the fa- | . 

ther's death, à term made uſe of there not animax. 

and only con- 


cerved. 


tre ſa mere in conſidered as having any relation to the inteſtate, being according to 


'By the Roman law, the having a great many children of one's 
own, excuſed from the guardianſhip of others; but a child unborn 
was never reputed to excuſe a father from being a guardian, nor 
amongſt the number of the trium liberorum, but this no way relates 


to the preſent caſe, for no queſtion can ariſe here but what makes 
\ fag the benefit of the poſthumous child, and therefore I decree, after 


payment of the debts and funeral expences of James Wallis the in- 
teſtate, that the clear ſurplus of the perſonal eſtate be divided into 
nine equal parts, according to the cuſtom of the province of York, 
and the ſtatute for diſtribution of inteſtates eſtates, and that four 
ninths thereof be conſidered as the ſhare of Elizabeth Hodſon, and 
be paid or retained by Charles Hodſon and his wife ; and that four 
other ninths thereof be conſidered as the ſhare of El:zabeth Wallis, 


and allotted to her; and that the remaining ninth part thereof be 


conſidered as the diſtributive ſhare of the dead man's part, belong- 
ing to Towers Wallis, deceaſed ; and order this ninth ſhould be di- 
vided into moieties, one moiety thereof to be paid to or retained 


by Hodſon and his wife; and the other moiety thereof to the infant 
Elizabeth Wallis, 


Verna 
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Vernon verſus Vaudry, January 24, 1740. Ciuſe 108. 


N original bill, and an amended bill, are as one, and the re- Where a- 


dmer, 
cords are always fixed together, but where the amendments > don 


are ſo large as they cannot be added, then there is a new engrofl- as they cannot 


ment, and the parties ought to be mentioned over again, and to be added. 


q 5 there a new 
be ſerved with notice ge" it. | engroſlment, 


| and a new ſervice on the parties, is neceſſary. 


A breach of truſt is cotifidered but as a | Gaiple contract debt, pig» lat 
and can only fall upon the perſonal eſtate of à truſtee, and the SE, 
particular circumſtances of a caſe 3 not to vary the ruls-':1 e of a 


. truſtee. 

If there ate only miele and omiſtions in a ſtated account, the Where fraud 
party objecting ſhall be allowed no more than to ſurcharge and fal- appeared in 
ſify ; but if it is apparent to the court! that there has — fraud the whole de. 
and impoſition, the decree muſt be that the whole ſhall be opened, creed to be 
notwithftanding it was a ſtated account of 23 years ſtanding,” and gon: 


Mr. Richard Vernon, who was guilty of the fraud, is — — 1 


Barker verſus Dumareſque, Jonny 29, 1740. Caſe 109. 
HE plaintiff brought his bill for a diſcovery of a, and 


relief againſt the defendant as adminiſtrator. + 
Z ; N _—_ 
The defendant, to give Saen to other creditors, confeſſes Where the re- 
Judgments. preſencative 


of an inteſtate 
is ſeeking to give preference by confeſſiag judgmente, the court will give the plaintiff leave to proceed 


pe law to recover judgment with a ce//et executio, and in this court, for a diſcovery and account 
of aſſets. 


The plaintiff thereupon brought an action at law for the ſame 
demand he ſued for in equity. | 


The defendant obtained the uſual order, that the plaintiff 8 0 
make his election whether he would proceed at law. 


The plaintiff now moves to diſcharge the order of election. 


LoRD CHANCELLOR: 


The plaintiff ſhall not proceed in this court and at law at the 
ſame time, for the ſame demand againſt executors or adminiſtrators 
in ordinary caſes: but the repreſentative of the inteſtate ſeeking to 
give a preference to others by confeſſing judgments, diſtinguiſhes 


this 
I 


#26 CASE 8 Argued and Determined 


this caſe from the ordinary rule, and therefore I will give the plain- 
tiff leave to make a ſpecial election, viz. to proceed at law to re- 
cover judgment with a ſtay of execution, and likewiſe to proceed in 
this cpurt for a diſcovery and an account of aſſets, 


Cafe 110, Fell verſus Lumvidge, February 3, 1740. 


Though ao I T is charged by the bill that the plaintiff is the repreſentative of 

zaminittration & the late Mr. Fell, and has taken out adminiſtration, and by that 
3 means intitled to a demand againſt the defendant; neither the title 
che filing of he ſets up objected to, nor the adminiſtration denied by the defen- 
proceres be. dant's anſwer, and therefore though the adminiſtration was not actu- 
fore à cauſe ally taken out till ſome time after the filing of the bill, yet, as the 
comes to = plaintiff has procured it, before the cauſe comes to a hearing, in 
y dey : Equity it is very ſufficient, though not good at law, becauſe there 
fufficievt, the defendant may crave oyer of the letters of adminiſtration ; but 
ocherviſe at nothing is more frequent in this court than where a plaintiff has a 
there the de- Tight to a d ſhare, and the adminiſtrator is not made a 
fendant may party to the ſuit, to order him to be brought before the Maſter, 
— 2 and the bill is never diſmiſſed in ſuch a caſe for want of his be- 


the letters 


adminiſtra- ing 2 party. | 
tipn. 


Caſe 114, | French verſus Baron, the ſame Day. 
The court 4 Bill brought by a reſiduary legatee, for fale of a real eſtate, pur- 


Tui ae LX ſuant to the will of Arthur Squire, and that the reſidue, after 

proved, where Payment of debts, may be paid to the plaintiff. mo! | 

an. at law | 

nl. The bill ſuggeſted that no heir at law could be found, which was 
| admitted by the defendant's anſwer. 


LoRD CHANCELLOR. 


Let there be a fale of the real eſtate, ' but I cannot declare the will 
well proved, there being no heir at law. | 


The court Though there is 2 private agreement between a mortgagee and 


22 
4 0g the mortgagor, for an allowance for the mortgagee's trouble in re- 
more than his ceiv ing the rents and profits of the eſtate, yet the court will not 


pong carry it into execution, for they will not allow him any more than 


withſtanding Þis Principal and intereſt. 


the mortga- | 
gor has agreed, be fhall be paid for his trouble of receiving the rents, 


Harriſon 
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Harriſon verſus Harriſon, February 7, 1740. Caſe 112. 


XK 7 HERE a truſtee of ſtock or annuities takes upon him to 

transfer, it is a breach of truſt, and the ceuy gue truſt in 

this court will be intitled to an election, either to have the indivi- 

dual ſtock or annuities reſtored to him, which ſtood in the name 

of the truſtee, or elſe to have the money 1t produced, when it was 
ſold by the truſtee. 


Glaſs verſus Oxenham, February 10, 1740. Qaſe 173. 


. rſon i 
his daughter, and that ſhe ſhould be the executrix when ſhe * 


comes of age; the daughter, turned of 21, brought alone before whote infan- 
the court, though it apears in the cauſe that the executor durante mi- *Y* 1 
nore tate had collected in the greateſt part of the perſonal eſtate : the 1 
council for the plaintiff inſiſt it is ſufficient to have the daughter, te minore 


becauſe, being of full age, ſhe is compleat executrix ab initio, and _ _— 


ARE by his will appoints an executor durante minore tate of Though the 


had the whole right of repreſentation in her. lected in the 
| whole eſtate, 
| h | he muſt -be 
Lord CHANCELLOR, brought be- 


| X | fore the court. 
This bill is brought by the repreſentative of the teſtator's widow, 1 
for the ſum of 3000 l. charged upon the whole real and perſonal 

eſtate of the teſtator, for her benefit, and therefore you muſt have 

the repreſentative of the whole perſonal eſtate, that is the executor 

durante minore tate, and for want of him the cauſe muſt ſtand 

over. | 


If the daughter had received all the teſtator's perſonal eſtate from 
the hands of the executor minore ætate, upon an account between 
them, the objection for want of parties had been over-ruled. 


Heathe verſus Heathe, February, 11, 1740. Caſe 114. 
SI Ce Abe CL LL» Re r 
72 ILLIAM Madgewicke, eſq; being ſeiſed in fee of the ma- 
nor of Gayton, made his will, dated March 7, 1721. and de- 
viſed the ſaid premiſſes unto Averilla his wife, for her life, and af- 
ter her death, to his couſin Milliam Madgewicke, his heirs and aſ- 
ſigns for ever, upon condition that he ſhould pay, and that the pre- 
miſſes ſhould ſtand charged with the payment of 400l. within fix 
months after the death of Averilla, among all the children of his 
ſiſter Catherine Heathe, ſhare and ſhare alike. 
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In April 1722. the teſtator died, and Avarilla made her will, 
being ſeiſed in fee of ſeveral copyhold meſſuages and divers free. 
holds, and gave her ſaid lands and meſſuages in truſt by ſale or 
mortgage, to pay all her ſaid huſband's debts, and gives all the re- 
fidue of the money arifing by ſuch ſale, of the lands and premiſſes 
copyhold or freehold, and all her perſonal eſtate, among all the 
children reſpectively, male or female, of her brother and ſiſter Heath, 


Some years after the teſtator and teſtatrix's death, another daugh- 
ter of Catharine Heath was born. 


One of the daughters (living at the time of making the will and 
at the ſeveral deaths of the teſtator and teſtatrix) died inteſtate, to 
whom her father adminiſtered, 


The firſt queſtion was, whether the after-born child ſhall have 


any ſhare under either of the wills. 


The ſecond queſtion was, whether the father of the deceaſed 
daughter ſhall have a ſhare under the will of Avarilla, or whether 
her ſhare ſurvives. Jide the caſe of Greave verſus Boyle. 


Share and Mr. Juſtice Parker. A queſtion that was made upon the firſt will, 


1 bom whether the words ſhare and ſhare alike make a tenancy in common 


200 years to OT a joint-tenancy, is given up, and very rightly, for it has been held 


be a tenancy this 200 years to be a tenancy in common. 
In COMMON, 


The words of the ſecond will are not quite ſo clear, and yet are 
pretty clear too. 


“To and amongſt all the children reſpectively, male or female, 
* of her brother and ſiſter Heath.“ 2 


Loy: Chief I ſhould think the word reſpe#ively would ſeparate the eſtate 


leaned ftrong. and make a tenancy in common; for notwithſtanding my Lord 
ly to a joint- Chief Juſtice Holt leans ſo ſtrongly to joint-tenancy, yet courts of 


tenancy, but * 4 
courts of e. equity are very far from favouring it ſo much. 


quity are far 


from favour- The principal queſtion is as to the after-born child. 


ing it. 


A deviſe can For my part I have no notion that this deviſe can have any rela- 
never relate to: 


a child who tion to a child not in efſe till ſome years after the teſtator's and teſta- 
was not in e, trix's death; it may as well be intended twenty years afterwards, 
till ſome years if a woman is capable of bearing ſo long, and would make great 
after a teſta- 


tors death, Confuſion by unravelling accounts that have been ſettled ſo long 


„ MI. before. 
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As to the point of the father's taking the ſhare of the deceaſed Je wait 
is ſeparate an 
intitled, and that it ſhall not ſurvive to the brothers and ſiſters, for it eſtate, and 


make it a te- 
nancy in com- 


daughter as her adminiſtrator, I am clear of opinion that he was 


veſted in the deceaſed as her ſeparate and independant ſhare, being a 
tenancy in common, and not a joint-tenancy, according to the afore- 
mentioned conſtruction of the word reſpecirvely. 


The laſt ſeal in Hilary Term, February 12, 1740. 


Motion on behalf of a defendant in a cauſe, that the plaintiff 
ſhould not be allowed to amend his bill on payment of twenty 


this court; but upon coſts to be taxed 
would have granted the motion, as this was the third order of amend- 
ment, if it had not appeared in this caſe that the laſt order which 
the plaintiff obtained had been upon terms, and with the expreſs 
conſent of the defendant, 


mon. 


Caſe 115, 


Aﬀter a third 
order of a- 
mendment, a 


ſhillings coſts only by virtue of the laſt order which he got from defendant will 


by a maſter, the Chancellor be allowed 


coſts to be 


taxed. 


IVeedon verſus Fell, February 17, 1740. before Mr. Cale 116, 


Juſtice Parker, at the Rollt, now Lord Chief Baron. 
AMUEL Parker by his will dated the 30th of 


cc 


September 1717. 
gave the ſum of 3oool. to his father-in-law John Fell, and to 


te to intereſt or otherways upon ſome purchaſe, as my ſaid truſtees 


e ſaid wife to receive all intereſt, benefit and profit as ſhall accrue, 
© ariſe from, or become due for the ſame, to her own uſe during 
e her natural life, and after her deceaſe, to divide the whole 
« with all intereſt and profits among my four children, ſhare and ſhare 
« alike, and the furvivers of them, but not before they ſhall have re- 
« ſpettively attained the age of one and twenty years, or days of mar- 
* riage, which ſhall firſt happen; for my mind and intent is, that 
« if any of my four children ſhall die before they attain their age 


* dying, ſhall 


cc them.“ 


them, but not before they attain 21, or day of marriage. 
Conſtance the plaintiff's wife, who was one of the four children, 


living at the death of the child before 21, and not ſuch as were living at 
the repreſentative of Conſtance is intitled to a fourth of the 
fecarities, and which has not been inveſted in land. 


* of twenty-one or days of marriage, that his, her or their ſhare ſo 
go and be equally divided among the ſurvivors of 


Samuel Parker 
by will gives 
ooo. to tru- 


«© Elizabeth Parker his wife, upon and in truſt to put the ſame out ſtees to be 


placed 


out at 


intereſt or on 


and the ſurvivor of them ſhall think fit, and then to permit my a purchaſe, 


and then to 
permit his 
wife to receive 


principal the intereſt 


during her na- 
tural life, and 
after her de- 
ceaſe to divide 
the whole 
principal with 


all intereſt a. 
mong his four 
children ſhare 
and ſhare a- 
like, and the 


furvivers of 


Conſtance 


| attained 2r, but died in the life-time of 
the mother, ſo that the diviſion of the 300 J. could not be made till after her death: the truſtees laid out the 
eateſt part of the money in the purchaſe of freehold and copyhold, and lent another part on bond. Mr. 
uſtice Parker held this was à veſted intereft in ConsTANCE, and that ſurvivors meant ſuch as ſhould be 
the death of the mother : and that 
bond, and a fourth on the whole jg, government 
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g 


Conſtance the wife of the plaintiff, and one of the four children of 


Samuel Parker, attained her age of 21, and died in 1737. in the 
life-time of her mother, ſo that the diviſion of the 3000 /. could not 
be made till after her death. 


The firſt queſtion was, whether an intereſt veſted in Conſtance the 
wife of the plaintiff and tranſmiſſible to him as her repreſentative, or 
whether it is to be conſidered as a contingent intereſt during the life 
of the mother, and not tranſmiſſible to the repreſentative of Conſlance 
till after the mother's death. 


The truſtees after the death of the teſtator laid out the greateſt part 
of the. 3000/7. in the purchaſe of freehold and copyhold lands in 


Stepney and Ratcliffe in Middleſex, to the uſe of the truſtees, their 


heirs and aſſigns for ever; but by divers declarations of truſt declared 
the purchaſes were made for the uſes under Samuel Parker's will, 


concerning the 3000/.; the refidue was lent to John Robinſon on 
bond. EL Dees 


The ſecond queſtion was, what the nature of the power is that 


the truſtees have under this will, whether they are bare truſtees, or 


whether they could alter the nature of the property, and by veſting 
it in land make it ceaſe to be money, and go to the heir at law in- 
ſtead of being divided in equal ſhares among the children. 


Mr. Juſtice Parker. As to the firſt queſtion, it ſeems to me 
very clear that this is an intereſt veſted in Conſtance at her age of 21, 
and the words ſurvivors of them in the latter clauſe plainly mean 
ſuch ſurvivors as ſhould be living at the death of the child before 
21, and not ſuch as were living at the death of the mother ; and as 


the contingency therefore has not happened, it certainly veſted in 


Conſtance, and will go to the plaintiff as her repreſentative. 


The words upon which the point in the ſecond queſtion ariſes are 
equally clear, as to giving a power to them to lay out the 30000. 
in the purchaſe of lands, and it would have been improper if they 
had bought only a term for years, as it is a leſs beneficial property. 


I do agree that it muſt be taken according to the 'natural mean- 
ing and intention of the teſtator at the time of his death, and no 
alteration in circumſtances afterwards can impower a truſtee to vary 
that intention ; but I am clear in this cafe that the truſtees have pur- 
ſued and not ated contrary to their power. 


I fee no difference between money left abſolutely to the perſon 


himſelf, or to another in truſt for him; it equally veſts in the cęſtuy 


que trift when the contingency happens upon which it became pay- 


The 


able. 
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The civil law has made a diſtinction where a legacy is charged 
upon land, and where it is to be paid out of a perſonalty ; in the 
former if expreſsly ſaid to be payable at 21, and would veſt though 
the legatee died before that age, if iſſuing out of perſonal eſtate, yet 


in favour of land it ſhall fink into the land, unleſs the legatee actually 
arrives at 21. | 


125 


I do not know what grounds this law goes upon in making 
this diſtinction between a legacy veſted, when charged upon per- 
ſonal, and when charged upon real eſtate, but it is a ſettled di- 
ſtinction now, and therefore cannot be diſpenſed with in any par- 


ticular caſe, ſo as to let in the repreſentative of Conſtance to a fourth 
of the value of lands purchaſed by the truſtees, 


Mr. Juſtice Parker declared that the plaintiff is intitled to the 
ſum of 37/. 105. as her ſhare of the 150/. not placed out in land, 
together with intereſt for the ſame from the time of the death of 
Elizabeth Parker the mother ; and ordered and decreed that the 
defendant John Fell the elder, and John Fell the younger, do pay the 
ſame to the plaintiff accordingly. And it was further ordered that 


the plaintiff's bill as to all the other relief ſought thereby, do ſtand 
diſmiſſed out of court. | | 


Warren verſus Stawell, at the Rolls, February 17, 1740. Caſe 117. 
before Mr. Juſtice Parker. 


AN objection was made for want of parties upon the act of par- 2 
liament of 3 V. & M. c. 13, againſt fraudulent deviſes, that under th 


k under the ſta- 
the heir at law muſt be before the court, tute of frau- 
Ws” | | dulent deviſes 
againſt the aſſignee of the deviſee only, the heir at law is a neceſſary party, and for want of him the cauſe 
ordered to ſtand over. i 


In anſwer. to the objection it was inſiſted, that where the creditor 
comes againſt the alienee of deviſee it is not neceſſary. 


Mr. Juſtice Parker ſaid, The Objection muſt be allowed : it is If an action at 
admitted on all hands that if an action at law is brought, it muſt 88 
be both againſt the deviſee and heir at law, and equity follows the boch againſt 
law in this reſpect; but beſides, this is not an alienee of the deviſee, the deviſce 

but an aſſignee of bankrupts only who ſtands in the place of the de- — K 


. and equi- 
viſee, and repreſents him, ſo that he can by no means be called an ty follows the 
alienee. my 
ſpeg. 
Nor. K k Hide 


* 
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Cafe 118. Hide verſus Haywood, the fame day, before Mr. Juſtice 


Parker. 
Notwith- Teſtator in this cafe directed that his executors, for any expences 
— Zbary they ſhall be at, ſhall be allowed their coſts out of his eſtate ; 
that his exe and therefore, if there had been only an error in judgment, I ſhould 
cutors, for any have been of opinion that they ſhould not have paid coſts, nay even 
A be A if there had been no proviſion for it in the will; but where there 
to, ſhall be is a plain fraud in executors, as there was in this caſe, (for though 
rA 58 was offered for the good will of a houſe, part of the teſtator's 
his eſtate ; yet eſtate, the executors refuſed the perſon unleſs he would promiſe to 
as there was 2 imploy them in the way of their trade as wine merchants) I will 
plain fraud i" Jecree coſts againft them; for this is a diminiſhing of the eſtate, 
executors, the and notwithſtanding the teſtator's direction that their coſts ſhould 
— — 4ug come out of the eſtate, he could never mean to fave them harmleſs 
em. Where they have been guilty of a fraud. 


Caſe 119. Hathornthwaite verſus Ruſſel, firft ſeal after Hilary 
Term, February 18, 1740. 


te i yo ingre- A Motion for a receiver to be appointed by this court to colle& 
eg Jos . in the money ſtanding out upon ſeveral ſecurities, and the reſt 
of the 2 of the aſſets of a teſtator, on a ſuggeſtion that the will was obtained 
of an execy- by fraud, and that the ſanity of the teſtator is now likewiſe con- 
tor, tat be teſting in the eccleſiaſtical court; affidavits too on the part of the 
fluent fortune, motion were produced to ſhew the mean circumſtances of the two 


a on 8 the executors, and the counſel relied much upon the caſe of Poris ver- 
1 placed ſus Andrews, where upon a like motion a receiver was appointed. 


this conk- 


dence in him Lord Chancellor denied the motion, and diſtinguiſhed it from the 
garding bis Caſe of Pouis and Andrews ; there the fraud appeared very ſtrong, 
circumttances. the executors too were not related to the teſtator, took out a probate 

the very morning he died, and that very afternoon. waſted and im- 


beziled large ſums of money which they got into their hands. 


But here it is widely different, there are very ſtrong affidavits 
produced on the part of the defendants to prove the ſanity of the 
teſtator, and no circumſtances to ſhew that the executors uſed any un- 
juſt means, or prevailed upon the weakneſs of the teſtator, to make his 
will in their favour ; beſides, upon the very face of it, it is a rational 
will, for he gives away his eſtate in legacies to ſeven of his neareſt 
relations, and has preferred the executors, who are as near of kin 


to him as the plaintiff himſelf, by making them refiduary legatees. 
| | Nor 
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Nor are there any grounds to grant this motion upon the other 
ſuggeſtions of the executors not being reſponſible from their indi- 
circumſtances ; the court never eſteems this as any ingredient to 
take the aſſets out of the hands and care of the exccutors, nor will 
even the eccleſiaſtical court refuſe perſons a probate becauſe they are 
not of affluent fortunes, as long as the teſtator himſelf has placed this 
confidence in them without regarding their circumſtances ; beſides 
too, this caſe is materially different from Pow:s and Andrews in 
another reſpect ; there is no probate here, ſo that as the bulk of the te- 
ſtator's eſtate is placed out upon ſecurities, the executors are not in- 
titled to ſue or bring any actions for them; this application too is not 
till a year after the commencement of the ſuit in the eccleſiaſtical 
court; for theſe reaſons his lordſhip denied the motion. 


Lowther verſus Condon, February 1740. Caſe 120. 
LC Ada? ” 2s. re 4 . A ———— . LH 


T HO MAS Condon made his will, wherein were theſe words: 


Imprimis, I give and bequeath unto my daughters /abella Con- 
* don and Diana Condon the ſum of 500 l. a-piece, to be raiſed and 
paid unto them and each of them immediately after my death out 
t of the rents, iſſues and profits of my lands and tenements in Wold | ' 
« Newton Ballerwicke and Bogthorpe in the county of York, or by 
“ fale or mortgage of the ſame, or a competent part thereof, together 
« with intereſt for the ſaid reſpective ſums after the rate of 67. 
* cent. per ann. from the time of my deceafe until the ſeveral re- 
e ſpective ſums of 500/. ſhall be duly paid to my ſaid daughters, 
e or ther reſpectiue executors, adminiſtrators or aſſigns.” 


« Tem, I give and bequeath unto each of my ſaid daughters, the 
« ſum of 10001, to be raifed and to be paid unto them ſeverally 
and reſpectively immediately after the deceaſe of my wife, out 
I *« of the rents, iſſues and profits of my manors, lands, tenements 
i « and hereditaments in W7Hougby in the ſaid county of York, or by 
« ſale or mortgage of the ſame, or a competent part thereof, toge- 
ther with intereſt for the ſaid ſeveral ſums of 10007. after the rate 
« aforeſaid, from the deceaſe of my ſaid wife, until the ſaid ſums 
*© ſhall be duly paid to my faid daughters, or their reſpective exe- 
«© cutors, adminiſtrators or affigns ; and my further will is, that in 
«* caſe either of my ſaid dau Kore (hall depart this life before me, 
4 then the ſurvivor of my ſaid daughters, her executors, adminiſtra- 
* tors and affigns, ſhall have and receive all and every the ſum and 
ſums of money herein by me before deviſed out of my ſaid lands, 
* to be raiſed in the manner herein before appointed; And in ſuch 
9 P the part of the daughter fo dying ſhall not ceaſe or fink into the 
* eftate for the benefit ef my beir, but ſhall remain and be raiſed fer 


« the benefit of my ſurviving daughter.” 
Lab, 
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Laſtly, I bequeath all my chattels real and perſonal, and all 
* my goods moveable and immoveable, and all my perſonal eſtate 
© whatſoever, unto my ſaid daughters, and do make and con- 
« ſtitute them executors of this my laſt will and teſtament, In 
«© witneſs, Cc.“ 


A 


The teſtator died and left one ſon Thomas, and two daughters 

Diana and Iſabella; In 1719. after the death of the teſtator, Diana 

intermarried with Sir William Lowther ; Diana died in 1736. Anne 

the mother died in the year following : the preſent bill is brought 

by Sir William Lowtber againſt Thomas Condon and Jſabella, who has 

intermarried with Mr. Pitt, in order to have the ſum of one thou- 

ſand pounds mentioned in the will raiſed out of the eſtate, which was 
thereby charged with it. 


Lord Chancellor ſaid his opinion was that the 1000 J. ought to be 
raiſed: He owned it was very true, that there is an eſtabliſhed and 
fixed diſtinction between legacies charged upon the perſonal eſtate, 
and legacies upon the real ; -and though this would have been clearly 
a veſted legacy in caſe it had been chargeable upon the perſonal, yet 
it is not ſo clear a caſe-as it is chargeable upon the real eſtate ; but 
{till there is ſufficient ground to ſay, even in the preſent caſe, the le- 
gacy is a veſted one, and the plaintiff intitled to it. | 


The words of the will are in this manner : © I give and be- 
e queath to each of my daughters the ſum of 1000 J. to be raiſed 
and to be paid unto them ſeverally and reſpectively immediately 
after the deceaſe of my wife.” 


It has been So that it is a gift immediate to the daughters, though not in- 
determined, deed to be raiſed till after the death of the teſtator's wife; the time 


where a lega- a "nn 2 
ey upon lnd mentioned in the will is not annexed to the ſubſtance of the legacy, 


depends on but to the payment of it; and conſequently, if this had been a le- 
two contin- | 


vencies, gacy chargeable upon the perſonal eſtate, it would have been clearly 
though one of a veſted one, and the 1 intitled to it; but this is chargeable 


2 upon the real; it muſt be owned that it is equally an eſtabliſhed 


legacy ſhall be rule, that where a legacy is given of this ſort, though the time 
raiſed. mentioned in the will is annexed to the payment of it, and not to 


bot nn the body and ſubſtance of the legacy, yet in general ſuch legacies 
the time of ſhall not be raiſed, where the legatee dies before the time of pay- 
22” -w ment, and this is ſo more eſpecially where a legacy of that ſort is 
been owing to given by way of portion: but notwithſtanding this is the general 
the 2 rule, yet the principal ingredient which has given riſe to this doc- 
wh eſtate, and not to the circumſtances of the legatees, that is not ſo ſtrong a caſe for a legacy's ſinking 


into the eſtate, as where the poſtponing the payment of it has appeared to have ariſen from circumſtances on 
the part of the legatee. 


An inference may be drawn in the plaintiff's favour from the direction that the legacy ſhall be paid to the 
daughters, or tbeir reſpectiue executors, adniniſtrators and aſſigns. 


trine 


— 
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trine has been, that the poſtponing the payment of the legacy has 
appeared to have ariſen from circumſtances on the part of the lega- 
tee, as her attaining the age of 21 or marriage; there, if the le- 
gatee had died before the time of payment of the legacy, this court, 
which favours the real eſtate, have conſidered it in this light, that 
there is no occaſion it ſhould be raiſed, the party dying, who was in 
the immediate contemplation of the teſtator ; but where the poſt- 
poning the time of payment of a legacy has been owing to the cir- 
cumſtance of the teſtator's eſtate, and not to the circumſtances of 
the legatee, that is not ſo ſtrong a caſe to favour the legacy's fink- 
ing into the eſtate, as the other is; though his Lordſhip ſaid he did 
not know but that the caſes have gone ſo far as even there in ſome 
inſtances to allow of their ſinking into the eſtate : it has been de- 
termined that where a legacy charged upon land depends upon two 
contingencies, and one of them doth not happen, the legacy ſhall be 
raiſed ; the caſe of King and Withers Prec. in Ch, 348. However, in 
the preſent caſe it is clear upon the penning of the will that the in- 
tention of the teſtator was that the legacy in queſtion ſhould be 
raiſed in favour of the plaintiff: here 1000 J. is given to each of the 
daughters, with intereſt to be computed from the death of the teſta- 
tor's wife: no argument can be drawn from the circumſtances re- 
lating to the intereſt, for it was natural to give a direction about that 
in the manner it has been done; but then the will goes on and di- 
recs that this legacy ſhall be paid to the daughters, or to their reſpec- 
tive executors, adminiſtrators and aſſigns : and ſomething may be in- 
ferred from thence in favour of the plaintiff. 


It has been ſaid, that the uſe of this clauſe might be only to ſhew 
the teſtator's intention that if the daughters ſurvived the mother, 
and afterwards died, the legacies ſhould be paid to their repreſenta- 
tives; but if that was the meaning of the teſtator, the inſerting this 
clauſe was very unneceſſary; for if the daughters ſurvived the mo- 
ther, there could be no doubt but that the repreſentatives of them 
would be intitled to the legacy of courſe. 


The uſe of this clauſe ſeems rather to ſhew the teſtator's intention, The clauſe on 
that if the daughters died in the life-time of their mother, and after which Lord 
the teſtator's death, that the legacies ſhould be paid to their repre- — 
ſentatives. But his Lordſhip ſaid he did not reſt his opinion upon founded his 
this clauſe in the will; the clauſe that he founded himſelf principally 2323222 
upon, was the following: and my further will is, “ that in caſe on ir —_ 
either of my ſaid daughters ſhall depart this life before me, then daughter died 
the ſurvivor of my ſaid daughters, her executors, adminiſtrators before vim 
and aſſigns, ſhall have and receive all and every the ſum and ſums <a ph 
of money herein before by me deviſed out of my ſaid lands, to fink into the 
be raiſed in the manner herein before appointed ; and in ſuch caſe . 

the part of the daughter ſo dying ſhall not ceaſe, or fink into the 

' eſtate for the benefit of my heir, but ſhall remain and be raiſed 

for the benefit of my daughters,” 

Vol. II. LI It 
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It has been ſaid, that the contingency upon which this clauſe 
of the will vias to take effect has not happened; but it is plain that 
the teſtator had in his view a certain caſe wherein the legacy ſhould 
not ſink into the eſtate : That caſe was, the event of either of the 
daughters dying in the life-time of the teſtator. And if even in that 
caſe the teſtator deſigned that the legacy ſhould not fink into the 
eſtate, a much ſtronger reaſon is there to infer, that he did not de- 
ſign it ſhould when the daughter ſurvived him. 


This clauſe is a plain indication of the teſtator's deſign, that the 
daughters ſhould have this legacy at all events, and that it ſhould not 
depend upon the accident of their dying in the life-time of their mo- 
ther : it has been ſaid, that if the teſtator had been aſked at the time 
of making his will, whether in ſuch an event as has happened he 
would have the 1000 J. legacy raiſed for the plaintiff, he certainly 
would have anſwered that he would not. 


But ſuch manner of arguing by aſking a queſtion of this ſort, is 
a very uncertain one: thoſe that make the queſtion, anſwer it them- 
ſelves, and give ſuch an anſwer as ſeems for their purpoſe. But if 
this queſtion had in reality been aſked the teſtator, his Lordſhip ſaid, 
he ſhould have thought it much more probable that under the cir- 
cumſtances of the preſent caſe, the teſtator would have anſwered 
that his meaning was that the plaintiff ſhould have this legacy. 


The plaintiff married this lady in 1719. ſhe did not die till 1736, 
and it would be a reaſonable thing in itſelf that under ſuch circum- 
ſtances, the teſtator ſhould intend that the plaintiff ſhould have this 
legacy; and Lord Chancellor decreed the 1000/7. ſhould be raiſed for 
the plaintiffs out of the eſtate charged with it. 


Lowther verſus Condon, June 6, 1 74. 


HIS cauſe was brought on again by the defendant on a peti- 

tion of rehearing, when the Attorney General of council for 

him cited the following caſes : Pawlet verſus Pawlet, 2 Vent. 366, 
367. on a ſettlement. Hall verſus Terry, (ſee my 1ſt Vol. of Rep. 
502.) M. T. 1738. before Lord Hardwicke. Bradley verſus Powell, 
before Lord Talbot, May 1736. on a ſettlement. Butler verſus 
Duncomb, 2 Vern, 760. Brown verſus Berkley, M. TJ. 1728. Duke 


of Chandos .verſus Talbot, 2 Will. 60g. Prowſe verſus Abingdon 


1738. (ſee my Iſt Vol. of Rep. 482.) 


The caſes cited for the plaintiff were King verſus Withers, Prec. 
in Chan. 348. Eg. Ca. Abr. 112, Bruin verſus Bruin, 2 Vern. 439. 
Pitfield's caſe. 2 Will. 513. Wilſen verſus Spencer, before Lord 
King, aſſiſted by Sir Joſeph Fekyll 1732. Atkins verſus Hiccock, July 
: 737. (lee my iſt Vol. of Rep. 500.) Carter verſus Bletſoe, ad" 

16. 1 e 
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The caſe of Bradley verſus Powell, being much relied upon by the 
defendant's counſel, was ſtated more fully, and is as follows : 


Jobn Powell tenant for life, remainder to Henry his eldeſt fon in 
tail, by recovery, &c. ſettled the eſtate to the uſe of Jobn the father 
for life as to part, remainder to truſtees for 200 years, upon truſt to 
raiſe 1100 J. for Richard the ſecond ſon, to be paid him within fix 
years after the death of Jobn, or as ſoon after as the ſame could be 
raiſed, and in the mean time intereſt from the death of Jobn the fa- 
ther for and towards his maintenance, remainder to Henry the eldeſt 
ſon for life, remainder to his firſt and other ſons in tail. 


Richard the ſecond ſon attained his age of 45 and died in the life 
of his father, greatly in debt, and left no aſſets; two years after Jobn 
the father died, and upon his death 700/. per ann. came to Henry, 
and after his death to his ſon the defendant. 


A bill was brought by the creditors of Richard to have the 1100/7. 
raiſed, | 

Lord Talbot declared Richard is to be conſidered as a purchaſer un- 
der the recovery, and ſettlement of the 1100/. but however, ſaid he, 
this caſe differs from King verſus Withers, and Brown verſus Berkley, 
for there, .marriage one of the contingencies happened, but here the 
I 1001. is limited to be paid to Richard within 6 years after his father's 
death, without any other limitation, and he dying in his father's life- 
time, the contingency hath never happened, and the portion muſt 
therefore ſink for the benefit of the owner of the real eſtate; and 
ſo diſmiſſed the bill. Vide Caſ. in Eg. in Lord Talbot's Time 117. 


Lord CHANCELLOR. Lord Hard- 


| wicke ſaid he 
The preſent caſe ſeems to me to be brought on again rather for bad no doubt 


p at the firſt 
learning ſake, and to refreſh the memory of the court, than for any hearing, and 


real ſervice to the defendant ; for my own part I had no doubt at thought there 


the firſt hearing, and I think there is as little room for it here as in 3,0 


doubt for it 
any caſe whatever. here as in any 


caſe. 


As to the general rule with regard to portions to be raiſed out of Ever fince the 


land, it has certainly been eſtabliſhed ever ſince Paulet verſus Paw- a Nw: 
let, that where there is a portion to be raiſed out of land, if the perſon Paw it has 


dies before the day of payment comes, it ſinks for the benefit of the _ wr rule, 
heir, and determined on this reaſoning, that the child did not want e 


; p " there is a por- 
the portion, and therefore ſhould not burthen the inheritance. tion to be 


f raiſed out of 
land, if the perſon dies before the day of payment comes, it ſinks for the benefit of the heir. 


There 


_ - — > — * _ - - - pour — — — — 
um — — — — — — — 
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A reaſonable There are ſeveral ſubſequent caſes where there have been deter- 
me be made minations againſt ſome of the diſtinctions in Pawlet verſus Panolet , 
from that caſe, as for inſtance, there may be a reaſonable diſtinction made between 
between a a time of payment that appears to have been derived from the cir. 
pom tals?” cumſtances of the perſon, and where it has been derived from the 
pears to have circumſtances of the fund; and this is the ſtrong reaſoning Lord Har- 
been derived rf introduces in his argument on the caſe of King verſus Withers, 


from the cir- 
cumſtances of 


the perſon, As caſes of this ſort mult be left to the diſcretion of the court, 
and from ne who are governed by prudential reaſons. and particular circum- 


of the fund. ſtances, it is not to be wondred at that there ſhould not be one cer- 
tain and invariable rule, 


The father here has poſtponed the raiſing of the ſum of 1000, 

a- piece to his daughters till after his wife's deceaſe, and for this rea- 

ſon, becauſe it did not ſuit the circumſtances of his eſtate that it 
© ſhould be raiſed before. | 


The intention of the teſtator is ſhewn moſt ſtrongly in the clauſe, 
where he gives the whole to the furviving daughter. Vide the clauſe 
in the firft part of this caſe. 


| It is probable The teſtator might know that if the legatee died in his life-time 


there may be it wonld lapfe, but he might not know the rule of this court in ano- 
I ther reſpect; and I believe there may be ſeveral common lawyers 
do not know who do not attend here, that poſſibly may not know, that if it is 


if a portion ® charged on land, it will fink in the inheritance if the perſon dies be- 
land that it fore the time of payment. 


will ſink in the 


we Fa It is a moſt abſurd ſuppoſition, that if both daughters ſhould die 


before time ofin the mother's life-time, tho' they had lived to be fifty years old, 


| Payment. that the portions ſhould not be raiſed, and yet if one only ſurvived 


the father, that daughter ſhould have the whole, 


In ſhort, the manner in which this clauſe is worded ſhews the in- 
tention of the teſtator extreamly plain, and as there is fo clear an 
indication of his intention, I may, and ought to lay hold of a ſtrong 
reaſoning to be drawn from the words executors, adminiſtrators and 
Agnus, immediately preceding the clauſe of ſurvivorſhip ; for his 

meaning was, that in caſe the daughters ſhould die before the portion 
Was raiſed, that the executors ſhould be intitled to have the 1000 /. 
raiſed off the eſtate. | 5 


It is circumſtances, as I ſaid before, muſt govern in caſes of this 
nature, and here are very ſtrong ones : Lady Lowther was married 
ſixteen years, ſurvived her father twenty, and died but a year before 
her mother ; and becauſe of this accident of the mother's ſurviving, 
it is inſiſted that I am to adhere to ſtrict rules, and not ſuffer the por- 

tion to be raiſed ; this muſt ſound very oddly in a court of equity. 
There 
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There is no doubt if a bond had been entred into by Mr. Canden 
on condition to pay 10001. to his daughter after the death of his 
wife, but it would have been forfeited if the father's executors had 
refuſed to pay after the wife's death, notwithſtanding ſhe ſurvived 
the daughter, | | 


In the caſe of Breuen v. Breuen, 2 Vern. 439. * where the por- Had he father 
tion was to come out of land, though there was no time of payment entered into a 
fixed, yet the child dying at five years old, the court would not bond to pay 


raiſe it: ſo that by this caſe it is plain that equity does not always — * bs 


keep to ſtrict rules, for when no time of payment is fixed, a legacy his wife's 


in general is held to be paid immediately; and yet the court then de- death, it 


viated from the general rule, by decreeing it not to be raiſed, becauſe . 


- the child died ſo young that the end for which it was given ceaſed. ep 2 

r to 
pay. When no time of payment is fixed, a legacy, in general is held to be paid immediately, unleſs the 
end for which it was given ceaſed, | | , 


On the whole, I think the intention is extreamly clear under this Th polpo- 
will, that the portion ſhould be raiſed, and that the poſtponing the ning of the 
time of payment was only for the convenience of the eſtate, becauſe p?yment here 


it would have diſtrefled the ſon to have raiſed it in the mother's — bows or - 


life-time before her jointure fell in. ence of the 
| eſtate, becauſe 
the ſon would have been hurt if raiſed before his mother's jointure fell in, 


Sir John Barnardiſton verſus Lingood, February q, 1740. Caſe 121. 


IR John Barnardiſton, remainder in tail in the eſtate in queſtion, sir 7. B. re- 
O being diſtreſſed in his circumſtances, conveys the manor of Rattan mainder in 


Magna and Ratton Parva in Suffolk of the yearly value of 300/. ex- — 4 


pectant upon an eſtate for life in his uncle Sir Samuel Barnardiſton ſtion, being 
for the ſum of 300. only, to the defendant Mr. Lingood, his heirs diſtreſſed, 


and aſſigns for ever, from and after the deceaſe of Sir Samuel Bar- — 


nar diſton without iſſue male. | yearly value 


of 300 J. ex- 
pectant on an eſtate for life in his uncle Sir Samuel Barnardiſton for the ſum of 4300 7. to the defendant, his 


heirs and afligns, from and after the deceaſe of Sir Samuel Barnardiſton without iſſue male. 

Sir J. B. brought a bill to be relieved againſt this bargain as unconſcionable. Lord Hardzwicke held it 
a void conveyance even in point of law, for as the plaintiff had a remainder in tail only, he could but convey 
Juch eflate as be bad, and nut diſpoſe of the inheritance. 


The original bill is brought by Sir Job! Barnardiſton to be relieved 
againſt this bargain, as being an unconſcionable one, and made with- 
out a proper conſideration. 


— 


Note, in Caſes in Equity abridged 267. it is mentioned, that the daughter died within the 
year, though not taken notice of in Mr, Vernon's report of Bruen verſus Brun, 
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The etofs-bill by the defendant to eftabliſh the agreement between 
him and the plaintiff for the ſale of theſe manors, and for a ſpecific 
performance, | 


Lord CHANCELLOR, 


The firſt conſideration is, if the plaintiff in the croſs cauſe is intitled 
to a decree for a ſpecific performance of this agreement, 

I am of opinion here are no 19 5 for the court to make ſuch 
a decree: for I am inclined to think it a void conveyance even in 
point of law: for it is a conveyance of the manors therein mentioned 
to Mr. Lingood, Habendum to him, his heirs and aſſigns for ever, 
from and after the deceaſe of Sir Samuel Barnardiſton without iſſue 
male : now-as the plaintiff in the original cauſe had a remainder in 
tail only, he could but convey ſuch eſtate as he had; but this is an 
attempt to diſpoſe of the whole inheritance of the eſtate. 


A petfon wo A perſon who conveys an eſtate-tail, conveys totum ſlatum ſuum, 
gere, il eo. Which is an eſtate for life: it is one thing where an eſtate-tail takes 
veys tot Place in poſſeſſion, and where it is to veſt in futuro; this is habendum 


Hatun ſuum, a remainder after the death of tenant for life, and conſequently veſts 


which is an 


- eftate for life; Dothing in the defendant, for a ſpringing uſe cannot be limited, and 


and as this as this deed only carries an eſtate for life, it is not ſuch an eſtate 
_ _— date as the parties contracted for, and is therefore void. Vide the caſe of 


for life, it is Br ayne verſus Deakin in the houſe of Lords, 
not ſuch an 
eſtate as the In the caſe of a hard Bargain where it is not abſolutely executed 
parties con- oh A * 

tracted for, but executory only, the conſtant rule of the court is not to carry 


and therefore jt into execution. : 
void. 


The uncle Sir Samuel Barnardiſton was living, who was in poſ- 
ſeſſion of the eſtate, and the father of the plaintiff like wiſe was living, 
under whom the plaintiff claimed as laſt remainder man, at the time 
of this agreement: the parties too were not abſolutely ſure whether 

the eſtate conſiſted of one or two manors, ſo that the plaintiff did 
not know for certain what he ſold, nor the defendant what he pur- 
chaſed, and taking it then in the faireſt light, the court ought not to 
decree a ſpecific performance of a bargain made intirely in the dark. 


A jodgment- This being the caſe, I cannot think of leaving the plaintiff in the 


of 60004. be- original cauſe at the defendant's mercy, to put a judgment of 60007. 


J k . 0 0 | "Ia f 5 — _— 
= ame of in ſuit which he compelled or rather drew in the plaiatiff to give 
the prockaſe 5t the time of the agreement, as a ſecurity for the performance of it. 
as a ſecurity | 


coſts, and no further. 


for the performance, Lord Hardwicke directed it ſhould ſtand only as a ſecurity for principal, intereſt and 


2 7 Se 


» + 
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I am of opinion therefore upon the circumſtances of this caſe, it is 
juſt in the court to ſet the thing right for the benefit of all the par- 
ties: and in the firſt place I muſt relieve the plaintiff in the original 
cauſe ; and for this purpoſe do dectee that the * ne” ſhall ſtand 


as a ſecurity only for the defendant's principal, intereſt and coſts, 
and no further. 


For without doubt there are all the material ingredients in this caſe, There are all 


as well as in thoſe which have been cited of Comes Arglaſſe verſus _ —_— 
Muſchamp, 1 Vern. 58, 135, 247. and Berny verſus Pitt, 2 ern. di cafe, asin 
14. and Knot verſus Johnſon and Grabam, 2 Vern. 27. to ſet aſide thoſe which 
this agreement as a catching bargain againſt a neceſſitous and impto- — 2 
vident heir. aſide this a- 


greement as a catching baryain againſt a neceſſitous heir. 


The very advancing money in ſuch ſmall ſams, as has been done deg guides 
in the preſent caſe, as three guineas, ſix guineas, &c. ſhew the plain- i wele cafes, 
tiff to be in the utmoſt diſtreſs; and as to the hazard the defendant is, the taking 
run of it's being a loſing bargain, it is a circumſtance in common = —— 
only with all people who are dealers in this way, and if this had been being diſtreſ- 
a reaſon for carrying ſuch an agreement into execution, there never ſed, and is the 
would have been any of them ſet afide ; but what the court is guided mn. 2 
by in all theſe caſes is, the taking an undue advantage of an heir's theſe decrees. 
being in diſtreſſed and neceſſitous circumſtances ; and this is the prin- 
cipal ground of theſe decrees, 


Here is no more than three hundred pounds given for an eftate 
of three hundred pounds a year, which is but one year's purchaſe of 
a reverſion that was to fall in upon the death of a perſon who was 


turned of fifty, and not likely to marry, ſo that the hazard the con- 
tracting party run was very ſmall. 


The conveyance is dated on the ſixth of January 1730, and the 
Arſt receipt the plaintiff gave, which was for 15 guineas, was but 
the May before, expreſsly recited to be in part of payment for the 
reverſion of Ratton Magna and Ratton Parva, 101. in another, 6/. 
65. in another, and 200. in another receipt, and fo on, and all of 
them recited to be in part of the purchaſe money ; and if this had 


been a fair tranſaction, the court would have decreed the plaintiff to 
convey on ſuch receipts. 


But can this be ſaid to be a fair way of purchaſing eſtates, to fur- 
miſh a young heir with money from hand to mouth, and barely 
enough to buy him neceſſaries, in the life-time of his anceſtor, 
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The court . As to the hazard which the purchaſer run, I have ſaid before that 
bave always this court have always extended their relief in ſuch caſes, and with 
extended their the greateſt juſtice in the world for the ſake of the publick, to pre- 
relief in ſuch. vent peoples gaming as it were, to the prejudice and damage of young 


caſes for the 1 
lake of the improvident perſons, and the ruin of families. 


blick, to 
| — peoples gaming to the prejudice of improvident perſons, and the ruin of families. Coſts decreed 
to Sir John Barnardiſton. | | 


I cannot do proper juſtice in this caſe unleſs I decree coſts to the 
defendant in the croſs cauſe; I ſhall reſerve the conſideration of 
coſts in the original cauſe till the maſter ſhall have taken an ac- 
count of what is due to the defendant in the original, for principal 
and intereſt, at the rate of 4 per cent, on the ſums advanced by him 
at different times. 


* 


Cafe 122: The Archbiſhop of York and Docro- Hayter verſus Sir 
Mile, Stapleton and others, February 21, 1740. 


A leſſee of a HE archbiſhop of York was intitled in jure eccleſiæ, to the 
| — * rectory of Mitton in Yorkſhire ; and in 1733, granted a leaſe 
ives, 


who had made for three lives, to archdeacon Hayter, who made a derivative leaſe 
"EX "79-06 Taylor; and this bill is brought by the archbiſhop and doctor 
ber) for dhe Hayter, for an account of tithes in kind, and to eſtabliſh the cuſtom 
in kind, and Of ſetting out the corn in ſtooks or ſtacks. 

:to eſtabliſh a | | 5 

cuſtom of ſetting out corn in ſtooks: Lord Hardwicke held the bill is properly brought, though the tithes 
are out in leaſe, to prevent colluſion between a leſſee and occupiers. | 


It was objected, that there is no foundation for this bill, becauſe 
doctor Hayter having made a leaſe to Taylor, is not intitled to any 
account, and cannot maintain a bill to eſtabliſh a cuſtom of ſetting 
out in ſtooks or ſtacks which is a mere right. 


LoRD CHANCELLOR. 


I am of opinion the bill to eſtabliſh the cuſtom is well brought; 
and that the perſon who is intitled to the inheritance is pro- 
perly made a party, notwithſtanding the tithes themſelves were 

out in leaſe at the time for which the account is prayed; for other- 
wiſe, it might introduce great inconveniences by a colluſion between 
the leſſees and the occupiers : and that a bill may be even brought, 
without praying an account, to eſtabliſh a mere right only, appears 
from the common caſe of bills for eſtabliſhing modufſes, and there- 
_ hall direct an iſſue to try the cuſtom of the ſtacks or 


The 
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The courſe of proceeding in the court of Exchequer, is to decree 
an account of tithes from the filing of the bill, but it will be time 
enough when the cauſe comes back after trial to ſearch for prece- 
dents here, in tithe bills, though I know the rule of this court 
in general is, where an account is directed that it ſhall be carried 
down even to the time of the Maſter's report, and not to the 
filing of the bill only. 


The plaintiff could not properly amend his original bill, by filing 4 defendant 


new matter which has ariſen ſince the original bill, but ought tom mers 


have brought a ſupplemental bill; but then the defendant ſhould detect in form | 
have taken the advantage of this defect in form, by a demutrer, by = * 
and it is too late to make the objection after they have anſwered. ig to object 
after he has 
Next, with regard to the matter of right, as to lands for which "ve 

an exemption is inſiſted on, againſt a demand for tithes in kind, 

though the charge in the bill is general, yet in the anſwer you muſt 

ſhew the exemption of the particular cloſes, which is not done 

in this caſe. 


The queſtion of right is upon an exemption claimed of all the 
lands that did belong to the monaſtery of St. Mary, in the neigh- 


bourhood of York, which was one of the greater abbies diſſolved 
by the ſtat. of 31 H. 8. 


It is certain they are diſcharged in the hands of the crown, and Evidence of 
their grantees, in the ſame manner they were in the hands of the an *xempyion 
monaſtery at the time of the diſſolution : but the evidence of this ae, a 
exemption depends upon uſage ; now it has been very rightly ſaid, patterior one 
that a poſterior uſage is evidence of the antecedent, and has been B 
always allowed ſo in caſes of this nature, for what other evidence dau, ty pa 
can be had? 3 


It has been objected, there has been unity of poſſeſſion of the lands 
and the tithes in the Stapleton family, and that occaſions the ob- 
ſcurity, and accounts for the non-payment of tithes: but the an- 
tient leaſe produced by the defendants where there is a covenant tha 
one of the anceſtors of this family ſhall hold tithe free, is an an- 


{wer to this objection. 


The next queſtion is, as to the real compoſition for main mea- 
dow of about 200 acres, in which it is infiſted 5 acres, called itbe 
Ares, are ſet apart in lieu of tithes for the reſt. | 


It is very natural to think that the denomination of tithe acres 
aroſe firſt from thoſe acres being ſet apart from the reſt, in lieu of 
tithes; and it is a ſtrong circumſtance in favour of the defendants, 
to ſhew that this meadow is exempt from tithes, 

Vor, II Nn It 


p 1 
* 
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A modus to It has been ſaid, and very rightly, a modus to take part of the 
prog of . tithes for the whole, could never have been at any time a ſatisfac- 
= «0-4 i tion for the whole, and has always been held a void cuſtom : but 
always been in this caſe it is impoſſible to ſay, whether 300 years ago five acres 
* void might be a ſufficient compoſition for the tenth part of the whole, 

? and therefore the objection fails as to the inequality between five 


acres and two hundred. 


There are ſo many obſcurities, that the court cannot determine 
clearly, without direQting a trial at law: for a jury will have much 
better opportunities of unravelling this difficulty from a view of 
the lands themſelves, and the boundaries, &c. will effectually quiet 
this queſtion, | 


' Firſt iſſue, As to the manner and method of tithing. 
Second iſſue, As to the exemption. 


| Third iſſue, As to the real compoſition. 


Caſe 123. Aſtel and others verſus Montgomery, ſecond Seal after 
Hilary Term, February 26, 1740. 


Lord Hard: N iſſue had been directed to try the validity of the will of 

2 g 1 Elias Turner, eſq; and a verdict was found in favour of the 

A endant 2 . i . of 

- -making a uſu- Will; this court was afterwards pleaſed to give the defendant his 

Ks . coſts, on the cauſe coming back on the equity reſerved, upon his 

W to Leeks wagpromiſing to give no further trouble: ſince the firſt decree, the de- 

 agreathard- fendant has brought his ejectment at law, and has alſo petitioned to 
_ ip 02.2 , have the cauſe reheard; and likewiſe brought a bill here, charging 

PING” diſcovered fince the decree, | 

not un xde- new matter diſcovered fince the decree, in order to prevent the 

quate com- ' plaintiff in the original bill, from getting his decree figned and 
Penlataa. inrolled. | 7 


Mr. Chute moved that the original plaintiff might have time al- 
lowed him to anſwer the new bill, till the firſt cauſe is reheard, 
becauſe this would give his client an opportunity of inrolling the 
decree, and pleading it in bar to the new ſuit, 


Lord Chancellor denied the motion, becauſe he found it the prac- 
tice of. the court, when he came to the ſeals, to allow the method 
of proceeding the defendant has taken in this caſe, but faid, at 
the ſame time, it was an extreme hardſhip on the plaintiff, that he 
ſhould be obliged to acquieſce upon the defendant's making the 
uſual depoſit only in caſe it ſhould be decreed againſt him upon the 
rehearing, which he thought was not an adequate compenſation, 
and therefore will think of ſome rule which he will eſtabliſh for the 

2 future 
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fature in caſes of this kind, or there never will be an end of ſuits, 
and for the preſent, allowed the defendant in the new bill, and 
plaintiff in the former, fix weeks to plead, anſwer, or demur &. 


Lowther verſus Carlton, Febrrary 27, 1749. Caſe 124. 
AG Pr tell 7 HU. 2. „ Fant OK RF. 20 Ln” B44 
HE plaintiff, who is intitled to the equity of redemption in A bill brought 


certain lands, has brought his bill againſt the repreſentatives g d a: 


of the Marquis of Wharton, who was the meſne purchaſer, and like- — 
wiſe againſt Cariton, who was the puiſne purchaſer ; the plaintiff — — 
has not replied to the anſwer of the repreſentatives of the Marquis tie bot 
of Wharton ; and the queſtion is, whether they ſhould not have been bought of the 


| ti marquis of 
brought before the court as proper parties. — who 
had vo notice, 
LoRD CHANCELLOR. | the objection 
| allowed for 


| not bringing 
The repreſentatives of the Marquis of Wharton deny, he had the — 
any notice of the plaintiff's title at the time he purchaſed, and it is — hs 
admitted on all hands, that Carlton, who purchaſed of the Marquis, 3 3 
had notice of the title: now, if I ſhould go on with this cauſe, Tor otherwiſe 


ſhould deprive Mr. Carlton of the benefit he would have from the 1 


defence which is ſet up by the repreſentatives of the Marquis; it of chat de- 


is like the caſes at law of tenant by warranty, Sc. where one de- fence. 
fendant is allowed to pray in aid the evidence of another defendant, 
who has an intereſt in the thing conteſted, if it is of uſe or advan- 
tage to him in ſtrengthning his own caſe. | N 


A - FP wr my 


The plaintiff's offer of waiving his demand of an account of rents } MVS HY A 
and profits, in the time of the Marquis of Wharton, might have | © pp 
removed this objection with regard to theſe defendants, if there had JTBRIT A vi VM 
not been a difficulty in another reſpect, the depriving Mr. Carlton 3 
of the benefit of that defence which is ſet up by the repreſentatives 
of the Marquis, namely, the denial of notice, and that bring's it, 


1 


as I ſaid before, to the caſes of law, at praying in aid: and for this 


reaſon, his Lordſhip allowed the objection, for want of parties in 


not bringing the repreſentatives of the Marquis of Wharton before 
the court, 


The 17th of Oeber 1741, Lord Hardwicke made the following order: That no ſup- 
tal or new bill, in nature of a bill of review, grounded upon any new matter diſ- 
covered, or pretended to be diſcovered, ſince the pronouncing of any decree of this court, 
in order to the reverſing or varying of ſuch decree, ſhall be exhibited without the ſpecial 
leave of the court firſt obtained for that purpoſe; and unleſs the party exhibiting the ſame 
do firſt depoſit with the regiſter of this court ſo much money as together with the depoiit 
by the rules of this court to be made, on obtaining a rehearing of the cauſe wherein ſucn 
decree was pronounced, will make up the ſum of fifty pounds, as a pledge to anſwer ſuch coſts 
and damages as ſhall be awarded to the adverſe party, in caſe the court ſhall think fit to award 
any at the hearing of the cauſe on ſuch ſupplemental or new bill. And to the end all partie; 
may take notice of this order, it was directed to be entered with the regiſter, and ſet up in ile 
Meer of the fix clerks, and regiſter of this court. 
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Caſe 125. Procter verſus Oates, February | 28, 1740, 


After a poſſeſ- M Bill was brought to redeem after the poſſeſſion of a mortgagee 


ſion of amor from 1707, to 1732, the year in which dhe bill was filed; 

= the the defendant, as it is a family affair, ſubmitted by his anſwer, to 
court decree he redeemed, notwithſtanding the length of time: Tard Chancellor 
an ebe gegn ſaid. he ſaw no colour for the redemption z. hut. og the defepdant's 


dag ſobmi· ſubmiſſion, he decreed an agcount of what was due for pringipal, 


by ky intereſt, and caſts, and directed the plaintiff to pay the ſame in fix 
anſwer 19 months after the Maſter's report; and. thereupon thei defendants 
were to convey ; but, in default of the plaintiff's eb rug ned 

ſaid, the bill was to be raid without caſts. 


Caſe 126. Franks verſus Carry, February 28, I 740. 
A bil for HERE a lord of a manor brings a bill for qu 
quit-rents, and 


22 produces an account in order to ſupport b bi xi —＋ it muſt 
produced, it be p i. to have been the accaunt af ſome foward or bailif, 
muſt beprov- who, by marks. againſt the particular tems of reccipts, appears ma- 
mY 3 nifeſtly to have collected them, and his name beſides muſt be 
or bailiff's, or placed at the bottom ;, but if there are not ſuch marks, nor any 
is not evidence name of ſteward or bailiff, it may be only a paper of rents drawn 
rol. anne BR of any boak by a lord af a manor him? f, for his own pri- 


chan at law. vate uſe, and is not evidence of the * here, any more than 


it 8 be at law. 


- 


— 


Caſe 127. Hir Thomas Jamſom, Bart, verſus Rany, March 3, 1 740. 


Where . HE bill was brought to have execution ſtayed, upon a judg- 
_— br ment obtained at law by the defendant, on a bond, wich the 


neſs againſt a plaintiff inſiſts has been ſatisfied long ſince. 
negative in a 
defendant's | | 

anſwer is cor- LORD CHANCELLOR, 


roborated by 
a great num- 


ere Where a man comes to be relieved againſt a proper demand at 

ſtances, it is Jaw, it is not ſufficient ta ſupport an equity to have one ſiogle 

* evidence againſt the defendant's negative in his anſwer, and chis 

— n is the rule undoubtedly; but the preſent is not this caſe, becauſe 

the evidence produced by the plaintiff does not reſt upon. this 
ſingle proof only, but it is ſupported and corroborated by 2 
— number of circumſtances which takes it entirely out of the 
ru 
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The caſe here is ſo ſtrong in favour of the plaintiff, that I ſhall 
decree coſts againſt the defendant, both at law and in this court, 
to be taxed by the maſter. 


Stockdale verſus The South Sea Company, March 5, Cafe 128. 
1740. 


T HE South Sea company have no more right to enquire who The paifon 
is the true proprietor, when the truſt does not appear, than n 


a lord of a manor into a right to a copyhold eſtate when no truſt dhe $9uth Se 
appears, for the perſon whoſe name is entered in their books, company's 


is to all intents and purpoſes, with regard to the company, the _ . 
proprietor. _ the 


A court of equity will neyer decree a perſon to purſue a miſtake, 
or effectuate an act (which he had done through ignorance) after 
he comes to the knowledge of the reality of the fact. 


Which is the South Sea company's caſe here, who acted under a 
miſtake with regard to this ſtock, as imagining it to be the pro- 
perty of one perſon, when in fact it had been transferred long ſince, 

and the property of another. | | 


Grimes verſus French, the ſame Day. Ciſe 129, 


HOUGH you pray general relief by your bill, you may at You may at 
; the bar pray a particular relief, that is agreeable to the caſe ag — 2 
you make by your bill, but you cannot pray a particular relief which relief, though 
is intirely different from the caſe. by your bill 


| you have 

As here, the bill is brought for an annuity or rent-charge of —— 1 
ten pounds per ann. left under a will, and the council for the plain= 
tiff pray at the bar, that they may drop the demand of this annuity, 
and inſiſt upon the land itſelf, out of which the annuity iſſues, 


but the chancellor denied it, becauſe it came within the rule be- 
fore laid down. | | 


Gyles verſus Wilcox, Barrow and Nutt, March 6, 1740. 


A was brought by Fletcher Gyles, bookſeller, for an injunc- 
tion to ſtay the printing of a book in Favs, intitled 
Modern Crown Law]; it being - ſuggeſted by the bill to be co- 
lourable only, and in fact borrowed verbatim from Sir Matthew 
Hales's Pleas of the Crown, only ſome old ſtatutes have been left 


out which are now repealed; and in this new work all the Latin 
Vol. II. O o and 


Caſe 130. 
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and French quotations in the H. Placitorum Corone are tranſla- 


ted into Engliſb; and for this reafon it is mfiſted the defendant is 


within the letter of an act of parliament, made in the eighth year 


of queen Ann, c. 19. intitled, An act for encouragement of learn. 
ing, by veſting the copies of printed books in the authors, or pur- 


chaſers of ſuch capies, during the term of fourteen yerrs. 


Sect. 1. © From and after the tenth day of April 1710. the au- 
<* thor of any book or books already printed, who hath not transfer- 
red to any other the copy or copies of fuch book or books, ſhare 
* or ſhares thereof, or the bookſeller or bookſellers, printer or 
'< printers, or ather perſon or perſons, who ſhall or have purchaſed 
or acquired the copy or copies of any book or books, in order 
eto print or reprint the fame, ſhall have the ſole right or liberty 
of printing ſuch book and books for the term of 21 years, to 
% commence from the ſaid tenth day of April, and no longer, and 
ce that the author of any book or books already compoſed and not 


printed and publiſhed, or that hereafter ſhall be compoſed, and 


his aſſignee or aſſigns ſhall have the ſole liberty of printing and 
e reprinting ſuch book and books for the term of 14 years, to com- 
*© mence, from the day of farſt publiſhing the ſame, and no longer; 
and that if any other bookſeller, printer, or other perſon whatſo- 
ever, from and after the tenth day of April 1710, within the 
times limited by this act as aforeſaid, ſhall print, reprint, or 
import, or cauſe to be printed, reprinted, or imported, any ſuch 


book or books, without the conſent of the proprietor or proprie- 


tors thereof firſt had and obtained in writing, ſigned in the preſence 
** of two or more credible witneſſes, or knowing the fame to be ſo 
<< printed, or reprinted, without the conſent of the proprietors, ſhall 
<< fell, publiſh, or expoſe to ſale, or cauſe to be ſold, publiſhed, or ex- 
<< poſed to ſale, any ſuch book or books, without ſuch conſent firſt 
had and obtained as aforeſaid, then ſuch offender or offenders 


* ſhall forfeit ſuch books, and all and every ſheet and ſheets be- 


*c ing part of ſuch book and books to the proprietor or proprietors 
* of the copy thereof, who ſhall forthwith damaſk and make waſte 
e paper of them: and further, that every ſuch offender or offen- 
te ders ſhall forfeit one penny for every ſuch ſheet which ſhall be 
found in his or their cuſtody, either printed or printing, pub- 
liſhed or expoſed to'ſale, contrary to the true intent and meaning 
of this act, the one moiety thereof to the queen, her heirs and ſuc- 
*« ceflors, and the other moiety thereof to any perſon or perſons that 
* ſhall ſue for the ſame, to be recovered by action of debt, bill, 
plaint or information.” . W 


Mr. Browning, council for the plaintiff, cited the caſe of Rrad 
verſus Hodges before Lord Hardicke, as a caſe in point, that was 
an attempt to prejudice the author of the life of Czar Peter the coke 
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publiſhing it in one volume, which was word for word the 


2255 with Mottley's, only ſeveral pages left out together which had 
appeared in the 3 volumes. 


- 


LoxD CHANCELLOR. 


The caſe of Read verſus Hodges was upon a motion only, 
and at that time I gave my thoughts without much con 
tion, and therefore ſhall not lay any great weight upon it. - 


As to what has been faid by Mr. Attorney General of the acts The ftatute of 
being a monopoly, and therefore ought to receive ftrit conſtruction, 6 ws whe o 
I am quite of a different opinion, and that it ought to receive a copies | 
liberal conſtruction, for it is very far from being a monopoly, as books in au- 
it is intended to ſecure the property of books in the authors them- ſongs: © 
ſelves, or the purchaſers of the copy, as ſome recompence for bot ought to 


their pains and labour in fuch works as may be of uſe to the learned — hneh 
world. 0 eonſtruc᷑tion. 


The queſtion is, Whether this book of the New Crown Law, 
which the defendant has publiſhed, is the ſame with Sir Matthew 
Hale's Hiflor. placit. Coronz, the copy of which is now the property 
of the plaintiff. | 


Where books are colourably ſhortened only, they are undoubtedly Books odor, 


within the meaning of the a& of parliament, and are a mere eva- — —_ 
ſion of the ſtatute, and cannot be called an abridgment. 2 meaning 
ab : 


But this muſt not be carried ſo far as to reſtrain perſons from An abridg- 
making a real and fair abridgment, for abridgments may with great 129. 1 
propriety be called a new book, becauſe not only the paper and bock, becauſe 
print, but the invention, learning, and judgment of the author the judgment 
is ſhewn in them, and in many caſes are extremely uſeful, though 2 


in ſome inſtances prejudicial, by miſtaking and curtailing the fene 


of an author. 


If I ſhould extend the rule fo far as to reftrain all abridgments, 
it would be of miſchievous conſequence, for the books of the learn- 
ed, les Journals des Scavans, and ſeveral others that might be men- 


tioned, would be brought within the meaning of this act of par- 
lament. | 


In the preſent caſe it is merely colourable, ſome words out of 
the Hiſtoria placitorum Corone are left out only, and tranſlations 
given inſtead of the Latin and French quotations that are diſperſed 
through Sir Matthew Hale's works; yet not fo ant as the caſe 
of Read verſus Hodges, for there they left out whole pages at a 
time; but I ſhall not be able to determine this properly, unleſs 


both 


2 
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both books were read over, and the caſe fairly ſtated between the 
parties, | 


144 


2 nota Mr. Attorney General has ſaid I may ſend it to law to be deter- 
caſe proper for . by a jury ; but how can this poſſibly be done? it would be 


law, as it 


would beab- abſurd for the chief juſtice to fit and hear both books read over, 
furd for = hich is abſolutely neceſſary, to judge between them, whether the 


1K both one is only a copy from the other. 
books read | | | 
over, which The court is not under an indiſpenſible obligation to ſend all facts 


is neceſſary, 4 
where one is to a jury, but may refer them to a maſter, to ſtate them, where it 
only a copy jg 4 queſtion of nicety and difficulty, and more fit for men of learn- 


from the o- . 3 5 
ther. ing to inquire into, than a common jury. 


—_ This I think is one of thoſe caſes where it would be much better 


ontwo perſons for the parties to fix upon two perſons of learning and abilities in the 
* profeſſion of the law, who would accurately and carefully compare 


the law, to 6 vi 
compare the them, and report their opinion to the court. 


books, and re- 
port their o- 
pinion. | 72 5 - 
The Hou or The Houſe of Lords very often, in matters of account which 
Lords, in mat- are extremely perplexed and intricate, refer it to two merchants 


ters of account named by the parties, to conſider the caſe, and report their opinions 


. upon it, rather than leave it to a jury; and I ſhould think a refe- 


tricate, refer it b , 
to two mer- rence of the ſame kind in ſome meaſure would be the propereſt 


chants named method in the preſent caſe. 
by the parties, 
io conſider the caſe, and report their opinions upon it. 


— 
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Caſe 131. Gratwick verſus Simpſon and Moore, March 9, 1740. 


Where no de- HE judges have laid it down now as an invariable rule, that 
— — _ if there be no demand for money due upon a bond for twenty 


bond for 20 years, that they will direct a jury to find it ſatisfied from the pre- 


years, the p I _ ga - | 
Judge will di. ſumption ariſing from the length of time. 
rect a jury to 
find it ſatisfied. 


Caſe 132. Vern verſus Blackerby, March 10, 1740. 


It never was [ ORD CHANCELLOR : This is one of the moſt extraordinary 
—— 


2 bills Jever remember; and there is no foundation for relief 
building theo either in law or equity: it is brought againſt Mr. Blackerby, who 
2 2 is nothing but an officer under the commiſſioners for building the 
ſhould be a fifty new churches. 


ſuit in the or- 


dinary courts It would be abſurd if a bill ſhould lie againſt a perſon who is 


of juſtice ; the | ; | | 
- on only an officer, and ſubordinate to others, and has no directory 


are the perſons JS; 
to determine 0 2985 
any diſpute. 


It 
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It has been inſiſted by the plaintiffs counſel, that it is not neceſ- 
Gry to bring the commiſſioners before the court, but that it is very 
ſufficient to have the treaſurer Mr. Blackerby who iſſues out the 
money: and they have compared it to the caſe of the Bubble, in the 
year 1720. | | 


But this is by no means like that caſe, for there although ſeveral 
perſons were intereſted, yet they lodged a general power and autho- 
rity in ſome few only, and therefore to avoid inconvenience from 
making ſuch numerous parties, this court reſtrained them to thoſe 
particular perſons who were intruſted with this general power. 


The ſeveral parts of the relief prayed are theſe. 


Firſt, that the defendant ſhould: pay the intereſt of two thouſand 
pounds from Michaelmas 1730. to the Michaelmas following, which 
is prayed: to be paid out of the groſs fund given by the firſt of the 
late King, before it was veſted in Sauth-Sea annuities, 


Secondly, that the plaintiff may be paid intereſt from. Lady-Day 
1733. to the Michaelmas following out of the ſum of three thouſand 
pounds, | | 


Thirdly, that intereſt may be paid out of the reſidue till it is 
placed out in land. 


As to the queſtion whether the plaintiff is come into a proper court; 


I am of opinion that he is not, for it never was the intention of 
theſe acts of parliament, that he ſhould come into ordinary courts of 
juſtice ; and I may compare it to acts of parliament which give toll, 
or turn-pike acts: the commiſſioners are to determine any diſpute 
ariſing upon theſe acts. 


But fuppoſe I was not to make this conſtruction upon the ſeveral 
ſtatutes relating to the fifty new churches, 


The proper method even then would have been to move the 
court of King's Bench to have granted a mandamus, 


For if the commiſſioners or their officers do any thing improper, If the com. 


the court of King's Bench will oblige them to make a return to the Toners do 
anandamus, | | any thing im- 

. | | eh pepe, the 
caurt of King's Bench will grant a mandamus. 


But as the acts of parliament expreſsly direct that the com- Th il. 
miſſioners ſhould account for the diſtributions of this branch of the 3 wy by 


4 : ; the act direct - 
to 28 the auditors of the treaſury, and if there is any grievance, the relief is by applying * 2 


Vor, II, P þ revenue 
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The ſeveral 
acts relating 
to this cutter, 
muſt be taken 
together. 
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tevenue bofore the auditors of the treaſury, if there is any grievance 


there can be no relief, but upon an application to a court of revenue; 
for if I ſhould direct an account before a Maſter, the two accounts 
would claſh; nor do I know any thing that could give me a juriſ- 
dition unleſs there were ſome fraudulent circumſtances, 


'T am of opinion all theſe ſeveral acts of parliament muſt be ta- 
ken together, or otherwiſe it would be a moſt inconſiſtent ſyſtem. 


10 Q. Anne, c. 11. ſect. 7. ſays, the money ſo to be iſſued as 


* aforeſaid ſhall be paid unto ſuch perſon.or perſons, not being of 


te the number of the commiſſioners, for the ends and purpoſes 
* aforeſaid, as her majeſty, her heirs and ſucceſſors, ſhall from time 


< to time direct or appoint, to be the treaſurer or treaſurers on this 


*© behalf, and ſhall be received by him or them by way of impreſt, 


© and accounted for only by ſuch treaſurer or treaſurers, and ſhall 


be diburſed, expended and applied, by ſuch treaſurer and trea- 
<< ſurers reſpectively, according to ſuch orders and warrants as he or 


they ſhall receive from the commiſſioners, or any five or more 
.cc 


of them, for all or any of the uſes by this, or the former act pre- 

ſcribed or allowed, and not to any other uſe, intent or purpoſe 
whatſoever, which ſaid treaſurer and treaſurers ſhall be reſpec- 
tively accountable in the Exchequer for the fame.” 


cc 


I read this clauſe relating to the treaſurer, to ſhew that it is clear 


he could not iſſue a penny without a previous order from the com- 
miſſioners. | 


1 G. 2. fat. 2. c. 23. ſec. 2. and 4. relates to the maintenance 
of the miniſters of the fifty new churches. 


3 G, 2. c. 19. ec. 1. © enacts, that the ſum of 30007. of lawful 
* money of Great Britain, c. ſhall be allotted and appointed for 
and as the ſhare and intereſt which the rector for the time being 
e of the ſaid new pariſh church in or near Bloomſbury market ſhall 


have or be intitled to out of the ſame monies; and the treaſurer 


<« for the time being is hereby required by and out of the firſt monies 
* which are or ſhall be iſſued to him, as ſoon as conveniently may 


© be, to lay out and diſpoſe of the ſaid ſum of 3eool. or any part 


thereof, according to ſuch orders and warrants as he ſhall from 
time to time receive from the commiſſioners, any five or more 
of them, in purchaſing lands, &c. to be conveyed to and ſettled 
© upon and to the uſe of the ſaid new church for the time being, and 


cc 


© his ſucceſſors in the ſaid church for ever, for and towards his and 


ce their maintenance, to be laid out in the mean time on real ſe- 


* curities, or in the publick funds, and the intereſt and produce to 


the rector.“ 


2 | | 
There 
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There is ſome variation in the penning of this act, but not ſuch 
as to create any difference in the authority or power of the com- 


miſſioners. 


For if there had been no ſuch clauſe of orders and warrants under Nothing can 
commiſſioners hands, I ſhould ſtill have been of opinion from the ** 
general tenor of thoſe acts of parliament, that nothing could have farer, without 
iſſued by order of the treaſurer without a previous order from the Lare one 


.* Com- 
commiſſioners. 


If this be ſo, then with regard to the other relief that is prayed ay 
to the dividend on the South-Seg annuities from Lady-Day 1733. 
to September the fifth following, the treaſurer being an officer only, 
and obliged to purſue the directions of the commiſfioners, though 
poſſibly an order might not be wanted for every particular ſum, 
yet for every half year's dividend there certainly ought to be one. 


I ſhould think the commiſſioners only, and not the treaſurer, It is improper 

ought to have been parties; for it is abſurd to make a perſon who 2 woke « per- 

acts miniſterially the ſole party. | miniſterially 
only, à ſole 

I agree that it was the intention of the legiſlature, that if the mo- N. 

ney could not be laid out in land before 1730, that the miniſter for 

the time being ſhould not be without a maintenance, and that it 


ſhould have been .paid out of the groſs produce. 


But here was no, miniſter, for Doctor Vernon was not intitled 
till February 1730. and yet he had intereſt from the Michaelmas be- 
fore ; but the plaintiff is ſo unreaſonable as to aſk for the time that 
he was not miniſter, from the Midſummer before: it is moſt abſurd 
that a new rector ſhould expect to diminiſh a groſs fund before he 


was actually inſtituted, or in any ſort of poſſeſſion whatever. 


When there are ſales of South-Sea ftock in this court, if it is fold 
during the running of a dividend, and before the half year is com- 
pleat, it cannot be ſeparated. 


The money has been laid out in land, and therefore it is impoſſible 
to have the very money, unleſs I would decree a ſale of ſo much of 
the lands; and according to the opinion I have already given, this 
ought not to be done without an order of the commiſſioners : nor 
will I direct a ſale of part of the annuities to raiſe the ſum prayed by 
Doctor Vernon, unleſs I had the commiſſioners before the court. 


The cauſe was ordered to ſtand over for want of parties upon the 
plaintiff's paying the coſts of the day. 


Lloyd 
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Caſe 133. Lloyd and Fobſon verſus Spillet and others, in the paper 


of rehearings, March 12, 1740. 
** FE Fn ET Eg. * LES” - 


JOHN Stamp being ſeiſed of a conſiderable real eſtate, and poſ- 

ſeſſed of a large perſonal eſtate, made his will dated the 28h of 
March 1721. and afterwards a codicil of the 10th of October 1721. 
and appointed John Houſe and John Spillet his truſtees, to ſee what 
he had done in his life-time be continued as he ordered, and then 
gave his couſins Anne and Mary Jobſon 151. a year a- piece during 
their lives, and directed his truſtees to improve all his eſtate to the 
beſt adyantage, and that the yearly profits thereof ſhould be given 
to and for the yearly maintenance of ſuch miniſters, as were called 
by the name of Preſbyterian and independent miniſters, that do not 
receive above 401. a year for their preaching ; the teſtator afterwards 
added Richard Froome to the other two truſtees, and on the 77h of 
December 1721. there was an indenture of releaſe duly executed be- 
. tween John Stamp, of the one part, and Houſe, Froome, and Spillet of 
the other part, witneſſing that Stamp as well for and in conſideration 
of the natural love and affection which he bore unto his couſins 
Heuſe, Froome, and his friend Spillet, and alſo in conſideration of ten 
ſhillings paid by them, granted to them ſeveral meſſuages and farms 
therein mentioned, to hold to them, their heirs and affigns, to the uſe 
of them, their heirs and aſſigns for ever; provided always, &c. that 
if Stamp ſhould at any time during his life tender or pay to Houſe, c. 
105. on purpoſe to make void the ſaid deed and the eſtates thereby con- 
veyed, then the deeds and the eſtates thereby limited ſhould be void. 
John Stamp did alfo execute a deed poll of his perſonal eſtate to Houſc, 
Froome, and Spillet, whereby John Stamp, in conſideration of ten 
ſhillings, and other good caufes, bargained and fold to Houſe, &c, 
all his goods and chattels, to hold to them, their executors, &c. 
and put them in poſſeſſion of all the premiſſes by the delivery of five 
ſhillings to them ; and it was agreed between the parties, that Stamp 
ſhould have the rents and profits of the premiſſes during his life for 
the maintenance of himſelf and family, and a power was reſerved 
to Stamp to make void this deed by any deed or writing, and to 
diſpoſe of the premiſſes as he ſhould think fit; and he had power 
allo to revoke the leaſe and releaſe. | 


The bill is brought by the plaintiffs as heirs at law to John Stamp, 
and the end of it is, that the defendants may convey John Stamp's 
real eſtate to the plaintiffs and their heirs, and account for the rents 
and their ſhare of the perſonal eſtate, and deliver up the deeds of bar- 
gain and ſale, and leaſe and releaſe, and the title deeds, 


The 
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The defendants inſiſt on their right to the real and perſonal eſtate 
by virtue of the will and conveyances of John Stamp, and in regard 
it is by his will declared that if his heirs ſhould commence any ſuit 
relating to his will, that then it ſhould be void : they ſubmit to 
the court, that if the plaintiffs had any title to their annuities of 
fifteen pounds each, they have forfeited the ſame by bringing this 
ſuit, | 


Firſt, With regard to the perſonal eſtate: I am of opinion there Natural love 


oF pr te 
are no grounds for the preſent plaintiffs to be relieved, according u very lu. 


to the prayer of their bill. cient to cre- 
| ate a uſe, 
For here is an aſſignment, or bill of ſale of all his goods and 3 * 


chattels, and all other his ſubſtance whatſoever moveable or immove- covenant to 
able, quick or dead, to his truſtees during his life, for the main- — ny 
tenance of himſelf and family, with another proviſo to revoke the ther confi- 
uſes of this deed by any other deed or writing, or even by cancelling deration ap- 
without any form or ceremony whatſoever. * 


A man makes a will antecedent to a deed, in which he has given 
away all his perſonal eſtate to charitable uſes. 


Now whether a man after a will made reſerves a truſt in what 
was his perſonal property before, or acquired after, the will is am- 
bulatory, till his death, and therefore as to the next of kin, there 


is no pretence that the perſonal eſtate is diviſible under the ſtatute of 
diſtributions. | | 


Secondly, As to the legal eſtate, whether it will paſs by the leaſe 
and releaſe without a conſideration. 


Now there are no grounds whatſoever to ſay that the legal eſtate 
did not pals by the leaſe and releaſe... 


For the conſiderations in it are ſuch as will operate by way of 
tranſmutation of poſſeſſion. 


In the firſt place, here is a conſideration expreſſed of natural af- 
fection to two perſons, who are not diſputed to be very nearly re- 
lated to the grantor, and here is likewiſe the conſideration of ten 
ſhillings, but there is no manner of doubt the eſtate would have 
paſſed even without the laſt pecuniary conſideration, under the ſtatute 
of uſes, for natural love and affection is very ſufficient to create a 


uſe, and will amount to a covenant to ſtand ſeiſed, though no other 
conſideration appear. 


But then it has been inſiſted, here is not a ſufficient conſideration 
to paſs the beneficial intereſt in this eſtate. 
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The conſideration of ten ſhillings it is faid is only a form in 
the conveyance, and not ſufficient of itſelf to paſs the eſtate : neither 
will the conſideration of natural love and affection alone pafs it. 


But I do not think theſe obſervations material in the preſent caſe 


Conſider how it ſtood at common law before the ſtatute of uſes, 


there was no neceſſity then that there ſhould be any conſideration ex- 
preſſed to paſs the eſtate, 


Uﬀes were in- As for inſtance in the cafe of feoffments, there was no confidera- 
e tion at all mentioned in them, and yet the eſtate paſſed by them 


teſts between from the operation of law. 
the two houſes | 
N In proceſs of time, for the ſake of avoiding forfeitures to the 


avoid forfei- crown, when the conteſts aroſe between the two houſes of York 
== * y and Lancaſter, and likewiſe to avoid wardſhips, both of them 
the ſame with With a fraudulent intention to cheat the crown, and the lord of 
what truſts. what the law gave them, uſes were introduced, and were exactly 
e go. the ſame with what truſts are now, and I wonder how they ever 


came to be diſtinguiſhed, 


| The doctrine of a reſulting uſe firſt introduced the notion that 
ut there muſt be a conſideration expreſſed in the deed of feoffment, or 
4 otherwiſe nothing could paſs, but it would reſult to the feoffor. 


And ſo it is inſiſted on here, that though the legal eſtate paſſes 
by the ſtatute of uſes, yet the beneficial intereſt will not paſs, as there 


there is a reſulting truſt for the heir. 


Nothing is a I am now bound down by the ſtatute of frauds and perjuries, to 
< AV aur n thy pong tral conſtrue nothing a reſalting truſt, but what are there called. truſts 
au . ue rue of frauds by operation of law; and what are thoſe? Why ft, When an 
. uy _ 2 eſtate is purchaſed in the name of one perſon, but the money or con- 
* * Called fo by ſideration is given by another; or ſecondly, Where a truſt is declared 
operation of Only as to part, and nothing ſaid as to the reſt, what remains undiſ- 
law. poſed of reſults to the heir at law, and they cannot be ſaid to be 


truſtees for the reſidue, 


: 
. 
. 


i N : 
4 ä 
'f | 


When an e. I do not know in any other inſtance beſides theſe two, where this 


| „ Rate is pur- : . : 
Autre, oe ion Court have declared reſulting truſts by operation of law, unleſs in caſes 
_ — 722 - 2. name of one of fraud, and where tranſactions have been carried on Mala fide. 
7. 1 OG . a 


perſon, and 


laid as to the reſt, what remains undiſpoſed of reſults to the heir at law. 


e 


But in the preſent caſe there is no fraud at all in the grantees, but 
a ſcheme in the plaintiff's anceſtor to ſecure the charity at all events, 
ſuppoſing he ſhould revoke his will. 
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is not what the court calls a valuable conſideration, and conſequently 


the money is Paid by another, he has a reſulting truſt; or where it is declared only as to part, and nothing 


* 
4 


— 
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It has been ſaid that it was not the intention to give this eſtate to be beir at 


the defendant, and conſequently the heir at law is intitled : for the ona — 


heir at law does not want an exprefs intention; and it is certainly preſs intention 


; 2 2 : . to take by a 
ſo in the caſe of a will, but it is otherwiſe with regard to a deed. wilt, e 


| it is otherwiſe 
For there, ſince the ſtatute of frauds and perjuries, the lines are with regard to 


exactly drawn with regard to refulting truſts, and the heir at by 
muſt ſhew an expreſs truſt for him in order to intitle himſelf. 


A man that conveys a truſt to another, and barely for himſelf, or 
for the uſe of his heir at law, does not generally infert a power of 


\ revocation, as has been done in the preſent caſe, 


Upon the whole, I am of opinion that the legal eftate did well 
paſs, and the beneficial intereſt likewiſe ; nor do I believe there was 
any intention that there ſhould be a reſulting truſt for the heir at 
law, but the whole deſign of the plaintiff's anceſtor was to (ſecure 
the charity at all events. | 


Lord Hardwicke therefore ſaid, he ſaw no cauſe to vary the de- 
cre2 of the 5th of November 1734. and ordered the ſame ſhould be 
affirmed ; but declared that the plaintiffs, the heirs at law of John 
Stamp, were intitled to the two annuities of fifteen pounds each, de- 
viſed to them by the teſtator for their lives, and directed the arrears 
and growing payments to be paid to the plaintiffs. 


Wilkins and his wife verſus Hunt, the ſame day. Caſe 134. 


ORD CHanceLLoR : It is not a rule in all caſes, that I ſhould 2 admini- 
— » . . | rator 1s nct 
charge an adminiſtrator with intereſt on account of perſonal in every caſe 
eſtate, chargeable 
| with intereſt 
But here has been a poſſeſſion of a perſonal eſtate in the hands pen! 8 
of an adminiſtrator for thirty years, and part of it was out upon eſtate. 
mortgage, which produced intereſt ; but however this point muſt 


be deferred till the maſter has made his report. 


As to the coſts, let all parties have it to the time of the hearing, It is not an 


and reſerve the conſideration of other coſts till after the maſter's re- wang 


port, for it is by no means an invariable rule that an adminiſtrator niſtrator 


ſhall be allowed them at all events. ſhould be al- 
| | lowed coſts at 


all events, 


Baxter 
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Caſe 135. Baxter verſus Wilſon, the ſame day. 
You mult HOUGH a defendant in a cauſe has made default, you muſt 
e notwithſtanding make a decree compleat and abſolute againſt 
compleat a- 


24 him before you can petition for a rehearing, and ſerving him with 
dant, though notice of the order, for a rehearing is not ſufficient ; but though 
1 Chancellor for this defect diſmiſſed the petition for rehearing, 
fore you can Without any prejudice to any new petition in caſe the party ſhould 
petition for a be adviſed to it, after the decree is perfected, yet he would not order 
rehearing: the depoſit to be divided among the parties, who appeared before 
him on the preſent petition, becauſe there is nothing done upon it 
one way or other. 


| Caſe 136. Stiles verſus The Attorney General, March 14, 1740. 


An 3 HE late Duke of Marton on the 24th of March 1719. by 
3 deed poll under his hand and ſeal, © conſidering that the pub- 
e to lick good is advanced by the encouragement of learning, and the 

octor Tung, cc 


polite arts, and being pleaſed therein with the attempts of Doctor 
tion that the © Vung, in conſideration thereof, and of the love he bore him, did 
publick good © give and grant unto the ſaid Doctor Young an annuity of 1000. 
by advance! © to hold during his life, out of all and every his manors, meſſuages, 
lands, tenements and hereditaments, to be paid him or his aſſigns 


in conhidera - 


ragement of 


learning. and © half yearly, or quarterly, with a clauſe of diſtreſs in caſe of non- 
in confidera- 


tion likewiſe payment.“ | | 

of the love he | 

bore bim: By an indenture dated the 10th of July 1722. inrolled in chan- 

ES cery, and made between the ſaid Philip Duke of Wharton of the one 

ration, nor part, and Doctor Yung of the other part, reciting the above deed 

_ nde poll, and aMo reciting that the ſaid Duke was indebted to Doctor 

one in the eye Jug on the ſaid annuity in 250/. to Midſummer laſt, and alſo in 

of the law. 100/. more, making 350. and alſo reciting that the ſaid Doctor 

Dung had at the Duke's ſpecial inſtance and requeſt quitted the 

ſervice he was in, in the Earl of Exeter's family, and thereby loſt an 
annuity of 1900/7. and alſo reciting that the ſaid Duke being willing 
to make the ſaid Doctor Nzung ſome amends for his ſaid loſs in 
quitting the Earl of Exeter's family, had propoſed to give him a fur- 
ther annuity of 100/. to be paid quarterly in lieu of the ſaid 3 500%. 
and of his ſaid loſs in quitting the Earl of Exeter's family; It is 
witneſſed, that in conſideration, &c. the Duke did give, grant, bar- 
gain and ſell to Doctor Yung one other annuity of 10017. beſides the 
ſaid annuity granted by the abovementioned deed poll, to hold unto 
the ſaid Doctor Nung and his aſſigus during his life, clear of incum- 
brances; and the ſaid Duke did thereby charge all his manors, &c. 
he was intitled to in law or equity, with the ſaid two annuities of 
100/, each, payable quarterly. 


3 | By 
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By a deed dated the 1275 of uh 1722, the Duke charges the 
lands in truſt to Mr, Juſtice Denton, &c. with the 200/. annuity of 
Doctor Young. 


A bill brought by the Duke of I barton's judgment creditors in 
Hilary term 1722. in Auguft 1723. there was a decree for a ſale of 
the truſt-eſtates, and that the money ariſing therefrom ſhould be paid 


to the creditors according to their priority, and the reſidue to the 
Duke. 


Doctor Young in his examination on the 4th of Feb. 1730. befare 
the Maſter ſets forth at large the conſiderations of the annuities ; and 
likewiſe the Duke of Wharton's giving him a bond dated the 1 5 of 


March 1721. in the penalty of 1200/. conditioned for the payment 
of 600 J. in conſideration of his taking ſeveral journies, and being at 
great expences in order to be chofen a member of the houſe of Com- 
mons at the deſire of the faid Duke, and in conſideration of his giving 
up two livings of 200. and 4007. per ann. value in the gift of all 
Soul's college, on the promiſſes made by the ſaid Duke, of ſerving 
and advancing him in the world, 


On the 26th of April 1740. the bond creditors of the late Duke 
of Wherton brought their bill, ſetting forth the decree in the former 


cauſe ; and inſiſted that all the jadgment and other creditors provided 


for by the ſaid decree, had been paid, and that there remained ſuffi- 


cient in the truſtees hands to pay the bond debts, and that the claim 
of Doctor Young, is to be conſidered as a gratuity. or preſent only, 
and ought to be poſtponed to their demands. 


The Mafter on the 16rb of December makes a report of Doctor 


Young's demands, and ſtates the ſeveral facts before mentioned relating 


to the two annuities and the bonds, and ſays that he did not find any 
pecuniary conſideration either for the bond, or the annuities, and 
alſo ſtates that ſeveral of the creditors of the late Duke for mon 


ey 
really lent him are ſtill unpaid, and therefore whether the ſaid de- 


mands of Doctor Young amounting to 36514. ſhould take place of 
any of the debts ſubſequent in time, which were for a conſideration 
in money, he ſubmits to the judgment of the court. 


Loxp CHANCELLOR. 


I cannot determine now how far Doctor Young is to be preferred 


to general creditors, or poſtponed, who are not parties to the de- 
cree, as they are not before the court. 


The grant of his firſt annuity is on conſideration that the 
lick good is advanced by the encouragement of learning and the 


polite arts, and of the Duke of Vbarton's being pleaſed with Doctor 
Vo. II. ES Rr | 


Young's 
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Young's attempts therein, and in conſideration likewiſe of the love he 


% 


bore him. 


The ſecond annuity is on conſideration of the Duke's being in- 
debted to Doctor Young in the ſum of 3 50. and in confideration of 
the Doctor's leaving my Lord Exeter's ſervice, and thereby loſing 
an annuity of 100 J. per ann. during his life, which the Earl of 
Exeter had before agreed to ſettle upon him. 


As to the firſt annuity, I am of opinion, that it is not a legal 
conſideration ; for though it may be a very good inducement to a 
perſon for his doing it, yet it will not amount to a valuable con- 
ſideration in the eye of the law. 


Giving op a But then Doctor Young in his examination before the Maſter 


pecuniary ad- years that he quitted the Exeter Family, and refuſed the 100 l. 


— ann. annuity, which had been offered him for his life, pro- 


. is grant- vided he would continue as a tutor to Lord Burleigb, and this merely 
©, valuahſe upon the prefling ſolicitations of the Duke of Wharton, and the Aſ- 
conſideration, ſurances he gave him of providing for him in a much more ample 


as much as a manner 
ſum of money 8 


paid down at 


the time, I this be the truth of the fact, and it is no where contradicted, 
it does certainly amount to a valuable conſideration. 


For it has been truly ſaid that it will equally ariſe, where a perſon 
gives up a certain pecuniary advantage at the time of the grant, as 
where a ſum of money is actually paid dov/n at the time. 


There being And though the grant of the firſt annuity may be voluntary, taken 


arrears due on ſingly, yet the recital in the ſecond will alter the nature of it, and 


the firſt an- * : . 
nuity, the turn it into a valuable conſideration ; for as there were arrears on the 


promiſing not firſt, there is no doubt but this was a juſt and lawful debt, and the 
a * kak , promiling not to ſue for thoſe arrears was a good conſideration, and 


good conſide- from that time the firſt annuity ceaſed to be a voluntary grant. 


ration, and 


from thattime The bond can never be ſupported in any other light than a vo- 


it ceaſed to be N : . . g 
a voluntary luntary one, for it is r2cited to be given in conſideration of Doctor 


grant. Young's being at a very great expence, when he was candidate for 
a ſeat in parliament. | 


1 — I cannot conſider this as a valuable conſideration, for Doctor 
* (o in Young cannot be ſuppoſed to be a candidate for a ſeat in the houſe 


ſtanding for of commons upon any other view but ſerving his country, and the 


3 . part the Duke of Wharton took in the affair can be conſidered no 


not a valuable Otherwiſe than as a deſire or requeſt at mot. 

conſideration | 

to ſupport a 

bord given | | | 8 
for that pur - 3 The 
poſe. 


n 
CE — — "Fes, | . 
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The Doctor's annuities were by Lord Chancellor directed to be paid 
out of the money remaining in the hands of the truſtees, and which 
aroſe from the ſale of the truſt-eſtates, ſo as not to diſturb any pay- 
ments that have been already made, and which are comprized in the 
ſchedule to the Maſter's report, that was confirmed in 1729. 


Kampſhire verſus Young, March 16, 1740. Caſe 137. 


N award was made a rule of the court of the King's Bench 2 A 
according to a ſubmiſſion for that purpoſe, and an attach- „ 


was the pro- 
ment has been granted for not obeying the award. per court to 


examine into 


The plaintiff here has brought a bill ſuggeſting fraud and cor- wr Angra 


| of the arbitra- 
ruption in the arbitrators, and praying that the award may be ſet tors, as the 


award was 
aſide. made a rule 


| "EY of 
The defendant pleads the award in bar to the plaintiffs bill, and there, which 


inſiſts it is a fair and juſt award, the plaintiff 
| might have 


| done by ſhew- 
Lord Chancellor ſaid to the plaintiff's counſel, Why did you not irg caufe why 


proceed in the court of King's Bench, the proper court to examine vf for an 


into the partiality and corruption of arbitrators, which you might the non per- 
have done by ſhewing cauſe, why the rule for an attachment on formance of 


the non-performance of the award ſhould not be made abſolute. — wane 


x made abſa- 
I remember, ſaid his Lordſhip, but one inſtance in this court late. 

of ha brought for this purpoſe, which was in the caſe of John 

Ward. 5 


But as the anſwer of the defendant to this bill is very looſe and ge- 
neral, and there is an expreſs ſubmiſſion to amend any errors which 
the arbitrators may have made in reſpect to the mutual accounts de- 


livered in to them by the parties: let the plea ſtand for an anſwer, 
with liberty to except. | 


Cottington verſus Fletcher, the ſame day. Caſe 138. 


M R. Cottington, who was formerly a papiſt, while he was of the The plaintiff, 


Romiſh perſuaſion aſſigned an advowion to the defendant for —_— 


aſſigned an 
the term of 99 years. advowſon to 


J the defendant 
for the term of 99 years, and having conformed has brought bis bill for a rea ſugnment of the term, ſuggeſting 
5: — only afigned it in truſt for himſelf, and to avoid the penalties of the ſtatute of 3 Fac. 1. and 1K 

The defendant pleaded the Statute of Frauds and Peijuries in bar to the diſcovery, but by his anſwer ad- 
mitted that the advowſon was aſſigned to him for the purpoſes charged by the bill. 


Lord Hardxicke held the plea mult be over ruled, being coupled with an anſwer which admits the facts. 


Since 
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Since his conformity to the proteſtant religion, he has brought 3 
bill againſt the defendant for a reaſſignment of the term ſuggeſting 
that he had only aſſigned it in truſt for himſelf, and in order to avoid 
the penalties in the ſtatute of 3 Fac. I. cap. 4. ec. 1, Gc. and 1 WW, 
M. c. ab. which veſt the preſentation of livings in the gift of pa- 
piſts in the two univerſities. 


To this bill the defendant pleads the ſtatute of frauds and perjuries 
in bar to the diſcovery, and ſays that there was.no declaration of 
wuſt in writing, but by his anſwer, admits that the advowſon was 
aſſigned to him for the purpoſes charged by the bill, and that he 


never intended to take any benefit to himſelf, otherwiſe than in 


preſenting the other defendant Mr. Loggin to the church upon the 
next avoidance, for that he was recommended by Mr, Laggin to the 
plaintiff as a proper perſon for a grantee, and that he did not know 


the plaintiff above a month before the grant. 


Lord CHANCELLOR, 
I am of opinion that the plea ought to be over-ruled. 


Undoubtedly, if the plea ſtood by itſelf, it might have been a ſuffi- 
cient plea, but with the anſwer, which is a full admiſſion 
of the facts, it mult over-rule the plea. 


If the Amiſſion and confeſſion by the anſwer amounts to an ad- 
miſſion and confeſſion of a truſt for the defendant Loggrn as to the 


| firſt avoidance, the conſequence of this, is a reſulting truſt for the 


Lord Hard 


avicke was in- 


plaintiff after the preſentment to Loggrn is performed. 


And this is the caſe upon the ſtatute of frauds and perjuries, where 
the admiſſion of an expreſs truſt to one perſon, is likewiſe the ad- 
miſſion of a reſulting truſt for another. 


If the defendant had demurred to this part of the bill, it might 
have been of a different confideration. 


For as this aſſignment was done in fraud of the law, and merely 


Aline do think in order to evade the ſtatute of 3 Jac. 1. ch. 5. and 1 Will & 
if the defen- Mar. cb. 20. 


dant had de- 


mutred to this part of the bill, ſuch a fraudulent conveyance would at the hearing have been made abſolute 
againſt the grantor, | | 


I doubt at the hearing whether the plaintiff could be relieved, ſuch 
fraudulent conveyances being made abſolute againſt the grantor. 


The 
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The act of 12 Anne, flat. 2. eb. 14. does not in the caſe of 7 act | 
a papiſt make the whole truſt void, but only the turn upon an 1 in che cafe 
avoidance, which is veſted in the univerſities; in the preſent caſe of a papiſt 
the plaintiff conformed before there was any avoidance, and conſe- _ 
quently there was nothing veſted in the univerſities. void, but only 


the turn upon 
an avoidance which is veſted in the univerſnies. 


The acts of papiſts are purged upon their conformity to the pro- Papiſts, on 
teſtant religion, and are freed and diſcharged from any penalties and their confor- 
loſſes which they might otherwiſe ſuſtain in reſpect of their recuſancy. 'Y arefrecd 


from any pe- 


„ 4% + G-+» 4 0 2, * . nalties 
nay Jac 2958 y 7 : might otherwiſe ſuſtain in reſpe& of hog 
Abraham verſus Dodgſon, the ſame day. Caſe 139. 
Bill was brought for a diſcovery, When 2 
anſwered to = 


The defendant anſwered to part, and demurred to part of the diſcovery 


- l prayed by a 
diſcovery bill, he cannot 
afterwards de- 
LoxD CHANCELLOR. mur to it. 


The demurrer muſt be over- ruled, for it is an abſurdity after the Though you 
defendant has anſwered to the diſcovery, that he ſhould after wards —— to the 
demur; you may indeed anſwer to a bill of diſcovery, and demur von 2 
to the relief, but that is quite different from what the defendant has Sg the 


done in the preſent caſe. 


More verſus More, April 6, 1741, came before the court Caſe 140; 
on petition. | 


R. Charles, a clergyman of Harrow,on the Hill, who married Several per- 
Mifs Sophia More, a ward of this court, without leave, to one ons appeared 


| to anſ 
Jobn Peck; and Mr. Ubank and others, who were preſent when ſhe eee 8 


was married, appeared alſo, to anſwer the contempt of this court. marrying Miſe 
| ore, a ward 


of thi 
Lord CHANCELLOR, to = Jabs 


| Peck. 
Theſe are miſchiefs that want the correction and reformation of No caſe calls 
the legiſlature as much as any caſe whatever, and I believe it will more for che 


: , Int tionof 
very ſhortly come under the confideration of parliament. 11 cu 


'than this, 


Vor. II 8 1 Jahn 
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Lord Hard Jon Ubank muſt in the firſt place ftand committed, who affifted 


oe _ o in conducting Miſs More out of her guardian's houſe, and gave her 
TOY at 45 away at the wedding. 
A as 


the ſather, though not an eſſential thing, yet is a ceremony always required, and therefore committed 
the perſon who did it. 


, 


The giving away a woman at the time of her marriage, as the 
father, though it is not an eſſential thing, yet it is a cuſtom or ce. 
remony which clergymen always require, and conſequently call for 
at the time. 


To make per · Indeed it is not barely having ſome hand in the tranſaction of the 
ſons liable to a 


contempt, marriage which will make perſons liable to the cenſure of the court, 
they mult be but they muſt appear to have been concerned in the original con- 


cm__— 4 trivance of the marriage, and to have been apprized of the infant's 
contrixnce, being a ward of this court, which Mr. Ubank is proved to have been, 
and be appri- and not denied by affidavits on his part. 

ned of her be · 

Po. e 5 Mr. Charles, the clergyman, who married Miſs More to Peck, 


comes next under conſideration. 


The canons It is very ſurpriſing when canons with reſpect to marriages have 
bows eva laid down directions ſo plainly for the conduct of eccleſiaſtical offi- 


thority of cers and clergymen (which though they have not the authority of 
an act of par- an act of parliament, and conſequently are not binding upon laymen, 
— yet certainly are preſcriptions to the eccleſiaſtical courts, and likewiſe 
on leymen - to clergymen) that there ſhould be ſuch frequent inſtances of their 
_ departing from them, and introducing a practice entirely repugnant 
to them. V. 62, Can. 102, Cc. in 1603. all of them extremely 
plain in their directions to eccleſiaſtical officers and clergymen: 
one would think no body ever read them, neither the officers of the 
ſpiritual courts, nor clergymen, or they could not act ſo diametrically 

opppoſite to them. | 


Proctors ſometimes ſtand at the door of the commons, and ſollicit 
perſons to take out licences, juſt in the ſame manner as the run- 


ners to fleet parſons do, which is not a very reputable behqyiour in 
them. 


Three pariſhes are put into the licences by the officer of the ſpi- 
ritual court. 


I ſhould imagine that this is done in order to comply with the 
canon, by mentioning the pariſhes where the man and woman 
inhabit, and probably naming the third may be only upon a ſuppo- 
fition that the perſons may have a houſe both in town and country, 
and therefore left to their option to marry in either. * 

N 5 
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No eccleſiaſtical perſon can diſpenſe with a canon, for they are The canons 


obliged to purſue the directions in them with the utmoſt exactneſs, — r 
and it is in the power of the crown to do it only; l 
neſs by eccle- 

ſiaſtical per- 


What Mr. Charles ſwears, I believe is true, that it is very fre- ſons, and a 
quent for ſurrogates to fill up the blanks in licences with the name of 2 
any other pariſh, and this in ſome meaſure may juſtify him, as it n — * 
is the common method among clergymen; but then this will not perſon out of 


; he penalties in the canon, which expreſsly the pariſhes in 
excuſe with regard to the pe , — RS 


direct that no clergyman ſhall preſume to marry a perſon out of a woman 


the pariſhes in which the man and woman reſide. | reſide, is lia- 
ble to penal - 

Upon the whole, as I ſaid jn the caſe of the other perſon, Mr. ze 3 
Charles does not ſeem to me to have been at all concerned in the man bee 


contrivance or deſign of doing this wrongful act, and therefore is pearing to be 


not guilty of a contempt of the court ; but I would recommend it 1 hag 
to him to be more cautious for the future. vance of this 


wrongful act, is not guilty of a contempt of the court. 


However, I will not part with the licence, but will order it to The /icence 


be left in the regiſter's hands, that, if there ſhould be occaſion, the * hog 
petitioner may apply to him for it. regiſter's 
| hands, that 


the petitioner might have recourſe te it, if occaſion. 


Smith verſus The Duke of Chandos, upon exceptions, April g, Caſe 141. 
1741. ü | 


ORD ChARNCELTLOR: Though this court have gone a good Ilm in a part- 
way in ſupporting a book of accounts which relates to a part- 1 
nerſhip, yet I do not know any inſtance where they ſupported items to he pres 


in ſuch a book, that relate to the particular intereſt of the officer, cular intereit 


deputed by the partners to keep this general book of account, ſeparate 8 _ 

from the partnerſhip affairs. not be ſup- 
ported ta this 
Court. 


Maite verſas Whorwood, on exceptions, April 10, 1741. Caſe 142. 


1 F an executor changes and alters the nature of a teſtator's eſtate, If an execu- 


it has been inſiſted that this is a converſion by the executor, and 8 
that as money has no ear mark, you cannot follow it, but the exe- i e 


cutor by ſuch tranſactions has made himſelf liable to a dev a,: eſtate, ſhould 


now in general this rule is right; but if an executor, for the benefit er 


of the teſtator's eſtate, ſhould inveſt part of it in the funds, or ſhould or transfer 
transfer the money from one particular ſtock, and inveſt them in an- money * 
One lock tn 
another, this is not a converſion, but you may ſtil] follow it, as much as if it had continued in the ſame 
condition as at the teſtator's death. 
| other 
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has relieved 
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other, this is not a converſion or appropriation by the executor of x 

teſtator's eſtate, but you may ſtill follow it, as much as if it had 
continued in the ſame plight or condition as it-ſtood in at the death 
of the teſtator ; for in the nature of the thing it ſelf, the executor 
could do no otherwiſe, where a teſtator's eſtate is ſtanding out in the 
funds, for of courſe they will require to be varied and changed ac. 
cording to the circumſtances of things. 


Caſe 143. Heron verſus Heron, April 18, 1741. 

A freeman of Father taking the advantage of his ſon's neceſſities, to which 
London taking N he was reduced by his unkind uſage, prevails upon him (in 
the advantage , . a 

of bis ſon's Conſideration of a bond for ſecuring to the ſon an annuity of 50 J. per 
neceſiities, in amm.) to give a releaſe of the ſhare he might be intitled to in the 


conhicer2tion orphanage part of his father's eſtate, who was a freeman of the 


of a bond for 


ſecuring the City of London. 
ſon an annuity 


of 50/7. prevails on him to releaſe the ſhare he had in the orphanage part; the father alſo prevailed on 


another of his ſons, to give him à releaſe-of his ſhare of the orphanage part, in conſideration of an 
annuity of the ſame nature: but there were not the ſame proofs of his being forced into the releaſe, 


and the father had at times advanced him 3 or 400/, Lord Hardwick: Held, the plaintiff being turned 


out of doors, left deflitute, and void of maintenance, a leaſe extorted cannot be ſupported. 
Lord Hardwicke wwas aq of opinion, the cther ſon ar equally intitled to be rilieved. 


'By the cuſtom he f. He wif ail other of his ſons to give hi 
F The father likewiſe prevails upon an his ſo 9 m 


orphanage à releaſe (in conſideration of an annuity of the ſame nature) of his 
part muſt go ſhare of the orphanage part; and at the foot of the releaſe the ſon 
in equal is bound in the penalty of 8000/7. not to make any claim hereafter 


| ſhares, and if 


the father to his orphanage ſhare, but there are not the ſame proots of this 
turns the mo- ſon's being forced into the releaſe, for the ſake of maintenance or 
other ſhape, mere neceſſity, and it appeared in evidence too, that his father in 
which he his life-time had advanced him with ſmall ſums to the amount of 


thinks may 
take it out of * 400ʃ. 


the cuſtom, | ; 
yet the court LORD CHANCELLOR, 


— Thee-ie-o0 doubt, by the general rule of the law of the land, 


but a father may judge of the merits of his children, and may diſpoſe 
of his eſtate in ſuch ſhares and proportions amongſt them as he 
thinks proper. 


But the cuſtom of London has laid a reſtriction as to a freeman's 
perſonal eſtate, that the orphanage part ſhall go in equal ſhares 
among the children, and he cannot deprive them of it; this has pro- 
duced certain rules in this court which have long prevailed, to pre- 
vent any evaſion by a father of the cuſtom; and therefore if the 
father turns his money into any other ſhape, and which he thinks 
may take it out of the cuſtom, yet the court has relieved the 


.children, | 
Notwithſtanding 
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Notwithſtanding, this a father may, by laying out his perſonal eſtate 
in land, take it out of the cuſtom, which is latitude enough, and 
a ſufficient power over the cuſtomary eſtate, 


The city of London goes upon this conſideration, that as a father * 
in the way of trade has great occaſion for the perſonal eſtate, it 


would be prejudicial, even to the father himſelf, to alter the na- 
ture of it. | 


As it is the intent of the cuſtom, that the children of a freeman, 
by means of it, may either be advanced in marriage, or put out in 
the world by way of trade, there is no doubt but agreements for 
ſuch purpoſes between a freeman and his children will be ſupport- 


ed in equity. Vid. The caſe of Metcalf and Ives, June 18, 1737. 
I T. AE. 63. ; | . 2 F 


Conſider then if the preſent is in any reſpect like theſe caſes, I 
think clearly it is not; I ſpeak as to the plaintiff in this cauſe. 


Whether the children, by acts of diſobedience, or any other 
miſbehaviour, had merited this uſage from the father, I cannot enter 
into, nor is it of any weight in the preſent conſideration. 


The plaintiff was turned out of doors, left intirely deſtitute, 
and void of a maintenance, therefore it is impoſſible to ſupport a 
releaſe extorted from a ſon under ſuch circumſtances. 


Suppoſe the plaintiff had been intitled to a tenancy in tail of real Where a fa- 
eſtate, and the father a bare tenant for life, had taken ſuch an ad- wer, tenant 


, . , . * a 1 for life, draws 
vantage of his ſon's neceſſities, to draw him in to join in any con- in a ſon, te- 
veyance which would deftroy his remainder, this court, upon very nant in tail, to 


ſlender evidence of ſuch a practice in a father, has relieved them 0 
veyance which 

ſon. | wovld deſtroy 
| his remainder, 


The rule of this court is, that if the father leaves no wife, (and OT 
ſome of the children are barred by any agreement between the fa- dence, will 


ther and them) the child who is not barred muſt take the whole — * 
of the orphanage ſhare, and the father ſhall not have the advantage 


of the other children's being excluded from their ſhares in the or- 
phanage part. | 


1 take it to be the rule of the cuſtom of Londen, that if a father If a father, 
will oblige a ſon merely for the fake of maintenance, and not for wereh) for the 


. . . 1 f In- 
advancement in marriage or trade, to releaſe his right to the orphan- 8 


. tenance, and 
age ſhare, that ſuch releaſe is abſolutely void ; for a father, by nor for ad- 


the laws of nature, is obliged to maintain his children, and ſuch wancement in 
. Kg marriage or 

an attempt in a father is a plain fraud upon the cuſtom, trade, obliges 

| 1 his ſon to re- 

leaſe his right to the orphanage ſhare, ſuch releaſe is abſolutely void. 
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Therefore, not only the plaintiff, but the other ſon, who is one 
of the defendants, though be does not appear by any evidence to 
have been under the ſame difficulties with the plaintiff, yet ſhall 
be cqually relieved. | 


The executors under the will of the father, have each 100/ 
given them for their trouble in looking after the eſtate; the queſtion 
in reſpect to them was, whether they ſhould abate in proportion 
with the reſt of the legatees, the perſonal eſtate being deficient to 
anſwer the whole. 


Lord Hardwicke inclined they ſhould ; but Mr. Attorney General 
inſiſting, there was a caſe lately determined at the Rolls, that the 
executor ſhould not abate in proportion with the other legatees ; the 
counſel for the executors were at liberty to ſearch for caſes, and to 
mention it another day. 


Caſe 144. | Ex parte Angel, April I4, 1741. 


Where ſome 15 1731 a very dreadful fire happened at Blandford in Dorſet- 


f the under- k £ x 
cole we ire, and very ſoon after the fire, great contributions were vo- 


the act of 4 luntarily made in the counties of Dorſet and Somerſet, on behalf of 
Amr. e. 14- in the ſufferers. In 1732 a brief iſſued on behalf of theſe unfortunate 


— = people; in the ſame year 11,500 printed briefs were delivered by 


dead, in a bill the ſufferers to the undertakers, who had been appointed according 


33 to the ſtatute of 4 Ann. c. 14. one Stanley was agent for the under- 


tatives need takers, in receiving all the money from them, which they uſed to 


not be brought | . z . 
* ſend to the ſufferers, and in paying that money to the ſufferers; and 


court, for they in London he was a general agent in negotiating the whole affair rela- 


are each an- ting to the briefs: the number of the undertakers were at firſt ſeven- 
2 teen, the major part of them lived at Stafford, kept an office there, 
other. and likewiſe the book which the act of parliament in the 2d ef. 
directs, wherein entries are to be made of the number of printed 

_ briefs they receive, of the times when thoſe briefs are ſigned, and 

ſent away, to what pariſhes and places, and the time of receiving 

the ſame back, and the money collected thereon, and the ſaid print- 

ed copies ſo received back, are to be depoſited and left with the 


regiſter of the court of Chancery. 


Soon after the undertakers received the briefs, they circulated them 
throughout the kingdom, and ſhortly after they had fo done, they 
received directions from the ſufferers not to ſend any briefs into 
the _ of Dorſet and Somerſet, but thoſe directions came 

too late, | 


At Eafter 1733 the undertakers had received from collections 
which had been made by the briefs 6077/. on the 8th of February 


following, 
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following, they ſent to Mr. Stanley 40001. on behalf of the ſufferers, 
who paid the money to them accordingly : the undertakers made no 
other payment till the 3d of July 1735, and then they paid the 
ſufferers a further ſum of 3000 /. by the 8th of Auguſt they had 
received in the whole 79147. 75. 7d. and on that day they made 
a further payment of 5001. | 


On the tenth of March 1740 a petition was preferred to this 
court, on behalf of the ſufferers, againſt the undertakers, and like- 
wiſe againſt Stanley, complaining amongſt other things, that the 
undertakers had not depoſited with the regiſter of the court any of 


the briefs, according to the direction of the act of parliament; and 


that by the negligence of the undertakers, a great number of the 
briefs were never returned; and that they had not duly accounted. 


After filing of this petition, the undertakers brought before the 
regiſter, and depoſited with him, 10845 briefs, and ſaid that they 
had 73 in hand ready to be delivered, ſo that 58a were not returned 


at all; and even of thoſe that were returned, 629 had no money 
marked upon them. 


It was ſworn, on the behalf of the undertakers, that there are 
always a great number of briefs that are never returned; but it was 


proved that there was never ſo great a number miſſing as in the pre- 
ſent caſe, 


At the time this petition was preferred ſeven of the undertakers 
out of the ſeventeen were dead, and it was ſubmitted on the part 
of the ſurvivors, that the repreſentatives of the undertakers that were 
dead ought to be brought before the court. 


LORD CHANCELLOR. 


I am of opinion that it was not neceſſary to bring theſe repre- 


ſentatives before the court, and that an order for accounting ought 
to be made againſt the ſurvivors; I do not at all like the behaviour 
of theſe undertakers in what they have done. 5 


The undertakers are to be conſidered as one body, and they are 
each of them anſwerable the one for the other, for which reaſon the 


objection for want of bringing the repreſentatives of the dead under- 
taxkers before the court is quite immaterial. 


It has been ſaid on the part of Mr. Stanley, that he at leaſt is by 
no means to blame in the preſent tranſaction, for that he was merely 


an agent for the undertakers, in receiving and paying their money 
to the ſufferers. 


1 But 


163 
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But Mr. Stanley opght not to be conſidered in ſo confined a light, 
for he was generally intruſted with the management of the brief; 
in London; conſider then how this matter ſtands with regard to the 
defendants. | | | 


At Eaſter 1733 the undertakers had received 6077 . on the 8th 
of February following they only paid 4000/7. part of that money, 
and kept the reſt of it in their hands till the 3d of July 1735; then, 
indeed, they made another payment of 3000. by the eighth of Au. 
gu/t 1730 they had received in the whole 79147 75. 7d. and on 
that day it is they only make a further payment of 500/. there is no 
great weight indeed to be laid upon this latter circumſtance, but on 
the former there is a ſtrong foundation for charging the undertakers 
with male practice. 


There' are two methods which the ſtatute of queen Anne pre- 
ſcribes, in order to provide for the undertakers acting fairly; one, 
that a book be kept by them, wherein entries are to be made of 
the number of the printed briefs they receive, of the times when 
the briefs were ſigned and ſent away, to what pariſhes and places, 
the times of the receiving the ſame back, and the money thereon 
collected; this book the managers had kept at Stafford, and per- 
haps that may not be an improper place, as that town is about the 
center of the kingdom : however, it was proper that they ſhould 
have had a duplicate of this book in London, where the general 
reſort of people is, for the act directs that all perſons ſhall have free 
acceſs to it. A . 


The other method which the act preſcribes is, that the underta- 
kers- ſhould depoſit the briefs with the regiſter of this court, after 
they are returned to them, and yet, till the petition was actually 
preferred, not one brief was left with the regiſter. | 


This is a very extraordinary neglect in the undertakers, for the 
words of the act are, ſect. 2. That if the whole number of print- 
© ed copies of ſuch briefs, ſo received of the printer, ſhall not 
* be duly returned, as is hereby required, the undertaker or under- 
“e takers ſhall, for every printed copy which ſhall be found wanting, 
* and not returned as aforeſaid, by default of them or their agents, 
* forfeit the ſum of 50. unleſs he or they ſhall make ſufficient 
proof to the ſatisfaction of the court of Chancery, of the ſaid 
* briefs ſo wanting being loſt or deſtroyed by inevitable accident, 
* and of what money was really and truly collected thereon, and 
fully account for and pay the ſame””. 


In this act there is another clauſe, /#, 4. and that relates to the 
manner of accounting. | F 


The 
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The words of that clauſe are, That the ſaid undertaker or un- 
« (qertakers ſhall within two months after the money's reſpectively 
< received, and after due notice thereof to the ſufferers (who are to. 
« he admitted to controvert the ſame), account before one of the 
« maſters of the court of Chancery, to be for that purpoſe appoint- 
« ed by the Lord Chancellor, Lord keeper, or commiſſioners for the 
« cuſtody of the great ſeal of England for the time being, for all 
« the money by them received on account of ſuch letters patents 
«* and proceſs, and ſhall produce before him an exact account of 
the reſpective printed briefs by them delivered out, and re- 
« ceived back, and left with the regiſter as aforeſaid, and there- 
&* upon the ſaid Maſter ſhall proceed to make his report of what 
e ſhall be found due on ſuch account; and the report, being con- 
 «. firmed by the court of Chancery as uſual, ſhall be a charge on 
« the ſaid undertaker, or undertakers, and ſhall be carried into exe- 
e cution againſt him or them, as if decreed in a ſuit there depending.” 


In reſpe& of the number of briefs which the undertakers have at 
laſt returned, they have only left with the regiſter ten thouſand 
eight hundred and forty-five; they ſay indeed they have ſeventy- 
three more, ready to be produced; but even when thoſe are de- 
ducted, there are five hundred and eighty-two which remain unac- 
counted for, and of thoſe which are produced there are fix hundred 
and twenty-nine, which have no money marked upon them at all. 


The loſs of eight hundred and eighty-two briefs is a very great 
one, and though the affidavits made on the part of the defendants 
do ſet forth, that there are always a great number of briefs which 
never come back to their hands, yet they do not pretend to ſay, that 
ever the number was ſo great as in the preſent caſe. 


In order to account for this great number of briefs that are 
miſſing, it has been ſaid, that very ſoon after the fire, the ſuffer- 
ers received great collections from the counties of Dorſet and So- 
merſet, and upon that account the ſufferers ſent directions to the 
undertakers, that they ſhould not circulate briefs in thoſe two coun- 
ties, but thoſe directions came too late, and that is one reaſon 
why many of the briefs were never returned to the undertakers. 


And it is indeed true that this reaſon may account for a great 
part of the 629 briefs whereof no money is marked ; but it does not 
ſeem to account for the 582. 


Therefore his Lordſhip was pleaſed to order the undertakers and 
Stanley to account accordingly. | 


Vo t. II. Uu Guriſh 
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Caſe 145. Guriſb verſus Donovan, April 14, 1741. 


A bill bore HE plaintiff brought his bill againſt the defendant, and by 
praying relie 


82 that bill prayed relief as well as a diſcovery: he likewiſe pro- 
diſcovery, ceeded at law in an action againſt the defendant, on the fame ac. 


whilſt the count ; upon this an application was made to the court that the 
plaintiff was 


— plaintiff ſhould make his election in which court he would proceed; 
law on the thereupon he elected to proceed at law, but was allowed to proceed 


_——— in this court likewiſe with regard to fo much of his bill as ſought a 


by ſiriking diſcovery, and amended his bill on payment of coſts by ſtriking out 
8 that part of it which tended to ptay relief. 

which praye | 

relief, and the bill thereupon was diſmiſſed of courſe, as praying nothing but a diſcovery, and the coſts of 
the diſmiſſion were taxed to the defendant at 38 J. The plaintift recovered judgment againſt the defendant 
in damages and cofts to the amount of 440 /. and petitions to ſet off the coſts at law againſt the coſts here. 


Lord Hardwicke thought it reaſonable, and if the precedents (which he ordered to be ſearched) would juſtify 
him, ſaid, he would grant the petition. | | | 


The bill was thereupon diſmiſſed of courſe by reaſon it prayed 


nothing but a diſcovery, the coſts of the diſmiſſion were taxed to 
the defendant at 380. | 


The plaintiff recovered judgment againſt the defendant in his ac- 
tion at law, and the damages together with the coſts amount to 
9s :-: | 


For thoſe damages and coſts at law the defendant was taken in 
execution and now lies in cuſtody; but notwithſtanding he has 


thought proper to take out an attachment againſt the plaintiff for the 
coſts in this court. 


A petition is thereupon preferred to the court on behalf of the 
plaintiff, praying that he might deduct the coſts which he had incur- 


red in this court out of the coſts and damages which he had recovered 
againſt the defendant at law. 


Lord Chancellor ſaid the petition ſeemed to him to be very rea- 
ſonable, and if the precedents of the court would juſtify him in 
granting it he would certainly do it: but he doubted whether the 
practice of the court would allow of it by reaſon that the bill of diſ- 
covery had been diſmiſſed out of court: his Lordſhip ſaid he would 
not make any order on this petition : but directed it to ſtand over, 
that the plaintiff might ſearch for precedents, 


Lady 
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Lady Coddrington verfus England, April 18, 1741: Cafe 146, 


N iſſue had been directed in this court to try a cuſtom ſet up 
by the plaintiff, who was a landholder in a pariſh in Glouceſ- 
terſbire, whether ſhe had a right of incloſing, excluſive of all right of 
common in the houſeholders, which was tried at Glonceſter at the laſt 
ſummer aſſizes, and a verdict found for the cuſtom ; it comes now 
before this court upon the equity reſerved, as to coſts againſt the 


defendant in this court. 

If this had been barely a bill to perpetuate the teſtimony of the Mank on 3 
witneffes to the cuſtom, and the plaintiff had gone to the examina- bill to perpe- 
tion of her witneſſes, and had had the fruit of her bill, I ſhould not tuate the teſti- 
have thought either the plaintiff or the defendant intitled to coſts in _— 


this court. examined, and 
thereby had 


che fruit of her bill, neither herſelf, nor the defendant, are intitled to coſts. 


But the plaintiff in this caſe was under a neceſſity of coming into, A mul 
this court for relief againſt the vexation of the defendants who had tiplicity — 
brought a multiplicity of actions, no leſs than eight, four at one tions have 
time and four at another, when the cuſtom might have been tried 1 
at once, and in one action: I muſt decree therefore that the cuſtom cuſtom might 
found by the verdict be eſtabliſhed, and that the plaintiff be quieted have been 
in the enjoyment and poſſeſſion of her incloſures, and that the de- _ ＋ 


fendant do pay the plaintiff her coſts both in law and equity. — that 
| ſhall have the coſts both in law and — 


Lord Sidney Beauclerk and Topham Beauclerk his ſon Caſe 147. 
verſus Doctor Mead, executor of Richard Topham, E/q; 
James Mead and James Pearce, executors of Lord 
Chief Fuſtice Reeve, April 15, 1741. 


R ICHARD Topham Eſq; by his will dated the 2d of June 1729. 4 will is am- 
deviſed all his freehold and copyhold lands, manors, rents, tene- 2 ws 
ments and hereditaments whatſoever lying in the burrough of Neu death, nor til 
Windſor, &c. in the counties of Berks or Bucks, to his ſiſter Arabella ten can mo- 
Reeves for life, without impeachment of waſt, remainder to truſtees 2 
to preſerve contingent remainders, remainder to the firſt and every in land, be 
other ſon of the body of his ſaid ſiſter, remainder to the uſe of the "ar 4 
heirs female of his ſaid ſiſter, and for default of ſuch iſſue to Thomas 55 
Reeve, Eſq; for his life, and from and after his deceaſe to the Lord 
Sidney Beauclerk for his life, remainder to truſtees during Lord Sidney's 
life to preſerve contingent uſes, remainder to the firſt ſon of Lord 


Sidney 's 
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Sidney's body, and the heirs male of the body of ſuch firſt ſon, with 
like remainder to every other ſon of Lord Szdney's body, and ſeveral 
remainders over: and as to his leaſchold eſtate, he deſired that it 
might go to the ſame perſons, and for the ſame eſtates as his free. 
hold is limited, as far as by law it may: and makes Arabella Rees, 
Lord Chief Juſtice Reeve, and Doctor Mead, his executors ; the fur. 
pluſage of his perſonal eſtate he deſired might be laid out in the pur. 
* Chaſe of lands of inheritance to be ſettled to the ſame uſes as his 


freehold lands are above ſettled. | I f 


By a codicil dated the 19th of June 1730. he gave to the plaintiff 
Lord Sidney an annuity or rent-charge of 1000. per ann, to com- 
mence from and immediately after the teſtator's death, until the 
eſtate limited to him and the heirs males of his body. ſhall come to 
be poſſeſſed by him, to be paid Preys which annuity. ſhall be 
iſſuing out of the teſtator's freehold lands, whereof the remainder 
is limited to the ſaid plaintiff and the heirs of his body, and reciting 
that he had by his will, after the deceaſe of his fiſter Arabella Reeve, 
and in default of iſſue male and female from her body, deviſed all 
his freehold and copyhold lands, manors, &c. lying in the burrongh 
of New Windſor, &c. to Thomas Reeve, Eſq; during his natural life; 
he ſays now my will is, that in caſe the ſaid Thomas Reeve and 
the ſaid Lord Sidney Beauclerk ſhall ſurvive the ſaid Arabella Reeve, 
that then my dwelling-houſe, &c.. ſhall immediately come to the 
faid Thomas Reeve, to be enjoyed by him for his ſole uſe during 
the term of his natural life, and after his deceaſe to the ſame perſons 
reſpeCtively as his lands. „ 8 2 
A teftator But as to the reſt and reſidue of his lands, tenements and here- 
ſays, As to the ditaments, by the ſaid will given to the ſaid Thomas Reeve for and 
ref ef bie during his natural life, the teſtator's will is, and he thereby deviſes, 
lands, Ec. his limits and appoints, that the annual profits of the ſame ſhall from 
will is, that and immediately after the deceaſe of his ſaid ſiſter be equally divided 
2 between the ſaid Thomas Reeve and Lord Sidney Beguclerk, ſhare and 
profits ſhall be ? a 1 - , PO. s 
equally divi- ſhare alike, during their joint lives ; and his will is, that.the annuity 
— perween or yearly rent-charge of 100 /. per ann. be taken and accounted as 
and Lord $:4. Part of his dividend of the ſaid annual profits of the ſaid lands, te- 
77 2 nements and hereditaments. p 9 
— . 4 eſtate. By all the rules of grammar as well as law, the words re and reſidu- muſt relate 
to ſomething that went before, and where the teſtator calls it by the name of real eſtate, can never be ſaid 


to affect his perſonal. 


The will and codicil was proved by Thomas Reeve alone in his 
life-time, and there was a ſurplus of Mr. Topham's perſonal eſtate, 
conſiſting of 2000. Bank ſtock and about 3 500. upon a mortgage, 
in the names of Richard Topham and Thomas, Reeve, which ſtock 
and money on mortgage continued till after the death of Lord Chief 


Tuſtice Reeve, who died the 16th of January 1736. and made — 
I will, 


in the Time of Lord Chancellor HARD WIC EE. 


will, and thereof the defendants James Mead and Pearce executors, 
and received the dividends and intereſt of the faid ſtock and mortgage 
during his life from and after the death of the ſaid Arabella Reeve: 
and after his death the defendant Doctor Mead, as ſurviving ex- 
ecutor of Topham's will, proved the fame, and became poſſeſſed of 
the faid Bank ſtock, and received the money due upon the mort- 


gage 


| Richard Topham died in September 1730. and Arabella Reeve died 
the 20th of September 1732. | 5 


This cauſe was heard upon bill and anſwer; and the only queſtion 
in it was, whether the plaintiff Lord Sidney Beauclerk was intitled to 
a. moiety of the intereſt and profits of the ſurpluſage of Topham's 
perſonal eſtate, during the life-time of the Lord Chief Juſtice Reeve, 
and from and after the death of Arabella Reeve, 


Loxp CHANCELLOR, 


To judge of the words, and likewiſe of the intention of the teſtator, 
it is neceſſary that the will and codicil ſhould be taken together; 
and it is obſervable in the firſt place that all the charges in this 
will relate merely to the freehold and copyhold lands. 


If conſidered merely upon the words, and taken abſtractedly with- 
out any regard to the defign or intention of the teſtator, there is no 
colour in the world to ſay that they can extend to make any diſpo- 


ſition of the profits, and produce, ariſing out of the ſurpluſage of 
his perſonal eſtate. 


For the reſt and reſidue of his lands, tenements and hereditaments, 


can never mean any thing more than the reſt of the real eſtate of Mr. 


Topham. 


But then it has been infiſted on for the plaintiff, that the words of 
the will are not to carry much weight in the conſideration of the 
court, but the will muſt be conſtrued in conformity to the intention 
of the teſtator, which appears pretty plainly to have been, that 


Lord Chief Juſtice Reeve and Lord Sidney after the death of Arabella 
Reeve ſhould take in moieties. 


And that if a man makes a will and diſpoſes of lands, that ſuch 
deviſe will paſs, not only what the law will paſs, but what equity 
paſſes likewiſe, which is money directed to be laid out in land. 


But I am of opinion this conſtruction can never prevail without 
the utmoſt force and torture of the words. 
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I allow that the rule laid down by the bar, that money directed 
to be in, veſted in land, muſt be conſidered as land, is very right, but 
then it is truly ſaid the will muſt be compleat, for it is ambulat 
till the teſtator's death, nor till then can it be conſidered as land, 
for would not his perſonal eſtate have been ſubject to all intents and 
purpoſes to his debts, ſuppoſing there had been any, notwithſtand- 
ing the deviſe that the ſurplus ſhould be inveſted in land ? 


Suppoſe Mr. Topham had given by his codicil all his lands to 
another perſon and his heirs, can any body doubt whether this 


would not have made a total variation as to the deviſees under the 
will ? 


Thus much for the words, next for the intention of the teſtator, 


Now it is very far from being clear to me that it was his inten- 
tion, that the intereſt and produce of the ſurpluſage of the perſonal 
eſtate, during the joint lives of Lord Chief Juſtice Reeve and Lord 
Sidney, ſhould go in moieties to them in the ſame manner with the 
rents and profits of the real eſtate ; but poſſibly it may be doubtful 
what his intention was in this reſpe&, and then it will come to this 
queſtion, whether he has uſed proper words to manifeſt ſuch inten- 
tion, and if he has not, the law muſt take place. 


When in the codicil he begins with a recital of the words of the 
will, that he had deviſed all his freehold and copyhold lands, 
manors, rents, tenements. and hereditaments, &c. that he ſhould 
not likewiſe take notice of the money directed to be veſted in land 
and ſettled to the ſame uſes, is very extraordinary, ſuppoſing it to 
be his intention, as the plaintiff's counſel contend, that the intereſt 
and produce of it ſhould go in moieties till laid out in land. 


The words re/t and reſidue muſt be taken by all the rules of 
grammar, as well as law, to relate to ſomething that went before; and 
it is abſurd to ſay that this part of Topham's eſtate, which is now in 
queſtion in the cauſe, ſhould be equally affected, whether the teſta- 
tor calls it by the name of his perſonal or his real eſtate. 


Beſides too, when the teſtator in the codicil ſays, that the annuity 
or. yearly rent-charge of 400 J. per ann. above granted to Lord 
Sidney Beauclerk, ſhall be taken and accounted as part of his divi- 
dend of the ſaid annual profits of the ſaid lands, tenements and 
hereditaments, how can it have been imagined that the teſtator 
would have with ſo much nicety and care provided againſt Lord 
Sidney's incumbring the real eſtate by his demand on account of 
the rent-charge, when Lord Chief Juſtice Reeve might ſo eaſily 
have ſatisfied the annuity. out of the intereſt and produce of the 
ſurpluſage of the perſonal eſtate, if it had been Topham's intention, 
this ſhould likewiſe have gone in moieties. The bill diſmiſſed. Ts 

| I pri 
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April 24, 1741. | Caſe 148. 


N the cauſe of Heron verſus Heron, which came on again to day, Where alega- 
the Attorney General mentioned to the court the caſe. of Newton c is mo to 

verſus Houghton, heard at the Rolls, October 31, 1734. to ſhew that * 

the executors of Heron ought to retain their legacies of 100. and not for his care 


, . . x and pains, it 
to abate in proportion with the reſt of the legatees. reared 


ference ; for 


if chere is 2 
Lox CHANCELLOR, deficiency of 


| Nets, he muſt 
The caſe of the Attorney General verſus Robins, 2 Wms. 23. * is abate in pro- 


directly contrary to this reſolution, and determined ſo by the very Larkin Arr 
ſame judge Sir Joſeph Jelyl about twelve years before the caſe of 
Newton verſus Haughton. 


There is another caſe in 2 Vern. 434. called Fretwell verſus Stacy, 
which is alſo differently determined : © a legacy given to executors 
e for care and pains; if a deficiency of aſſets, they muſt abate in 
** proportion with the other legatees. 


I muſt own theſe two laſt fall in with my own opinion much more 
than the latter caſe. 


For where legacies are given to executors for their care and pains, 
I am very unwilling to diſtinguiſh them from common legatees ; 
becauſe whether the words care and pains are expreſſed in the will, 
or whether it is given generally without theſe words, it intirely de- 
pends upon the whim of the drawer of the will, and is till but a 
legacy, and not more ſo than any other, and therefore there ought 


not to be ſuch a diſtinction as Mr. Attorney General contends for 
upon ſuch flight grounds. 


Beſides, it would be attended with great inconveniences ; there- 
fore let the executors abate in proportion with the reſt of the legatees. 


8 


* In the caſe of The Attorney General verſus Robyns, it was urged the 60 J. given to the 
executors being ſaid to be for their care and pains, the ſame became a debt : and the executors 
vrrtute officii, being intitled to a preference, might pay ſuch their own debt firſt. 

Sed per cur. The executors, if they pleaſe, may renounce ; and the legacies to them are 
but legacies, and ſhall abate in proportion : it cannot be a debt, in regard that can never be a 
debt to the executors, that was not ſo to the teſtator. 2 Wm. 25. 
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Cafe 149. Bainton and 2 . 4 ard, April 24, 1741. 
G. W. having GEORG E Ward having a power to charge Iſabella his wife's 


4 A eſtate with a ſum not exceeding 20000. and having by his will 


Nate with deviſed 5000. a- piece to his two filters, and dying in debt to the 
2000 /. by his plaintiffs, OR 


will gives | ber 
S e The queſtion was, whether that appointment to the two ſiſter 
ſiſters, and ſhould be good to defeat the creditors from having ſatisfaction out 
te en of the 20001. as part of George Ward's perſonal eſtate, * * © 
2 1 3 | 
the perſoral Mr. Brown for the plaintiff cited Laſſells verſus Cornwallis, 2 Vern, 
GC. ang 465. and Shirley verſus Ferrars, the 3d or 4th cauſe before Lord 
fubje& to his Talbot. 3 bg 
ts Ze 2. Fer g. . Hens, 30 
e This power was given by a ſettlement after the marriage of Georg: 
Ward, as follows: © provided always, and it is hereby further de- 
e clared by and between the parties to theſe preſents, that George 
Ward ſhall, by appointing two truſtees under any deed in his life- 
* time, or by his will at his death, charge all the wife's eſtate with 
* a ſum not exceeding 20004. | 


* 


LoRkd CHANCELLOR. 


I am of opinion that this ought to be conſidered as the perſonal - 
eſtate of George Ward; where there is a general power given or re- 
ſerved to a perſon for ſuch uſes, intents and purpoſes as he ſhall ap- 
point, this makes it his abſolute eſtate, and gives him ſuch a domi- 
nion over it, as will ſubject it to his debts, | 


For it would be a ſtrange thing, if volunteers, as the legatees are, 
ſhould run away with the whole, and that creditors for a valuable 
conſideration ſhould fit down by the loſs without any relief in this 
court. | | | 


The caſe of Sbirley verſus Lord Ferrars is directly in point. 


This money was not ſettled at all, but abſolutely in the power of 
George Ward, and conſequently there can be no doubt but his cre- 
ditors muſt have the benefit of it. 10 


If a power to Suppoſing a man has a power to diſpoſe by appointment of a re- 


diſpoſe by af verſion in fee, and makes no diſpoſition of it, yet it ſhall be aſſeis 
pointment of 


a reverſion in to ſatisfy ſpecialty creditors, 


fee, be not 

made uſe of, . | | Fh -o 2D » ; 
yer it ſhall be — 2 . fee 2 Siu, A2 April 
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April 24, 17414. Caſe 150. 


R. Juſtice Mitebell this day by petition prayed to be diſcharged agent coun- 
out of the cuſtody of the Fleet, as a cloſe priſoner within the h. wrt rar 
. = XP been guilty of 

walls thereof: he was committed for being a principal contriver in male prac- 
marrying Miſs Hughes, a ward of this court, a fortune of thirty thou- tices, by the 
ſand pounds, to a ſchoolmaſter of Mington, one Science, by trade a = Th 


watchmaker. allowed to be 
heard any 


Is , n F ; more in the 
There were ſeveral aggravating circumſtances in this caſe, and „ay of the 


upon the whole the moſt flagrant contempt of the court that ever profeſſion. 
appeared before it, which was the reaſon of the Chancellor's ſetting 
a mark upon him, by- making it part of the order of commitment, 
that Mitchell as well as Science ſhould be kept cloſe priſoners within 
the walls of the Fleet at the peril of the warden. 


In purſuance of this order Mitebell had been a cloſe prifoner about 
five weeks, and now by affidavits ſets forth the deplorable condition 
of himſelf and family from the unwholeſomneſs of the pr:{n, the 
| Illneſs of his ſon and wife from their conſtant attendance upon him, 
his own ill ſtate of health, and ſeveral other circumſtances; and ſub- 
mits to make any reparation to the relations of the Lady which the 

court ſhall direct, ſubmits likewiſe to be reſtrained from acting as 
a council: the ſuperſedeas to diſcharge him from the — 3 
of the peace iſſued ſome time before this application. 


The counſel for Mr. Hughes the uncle of the young Lady not very 
much oppoſing it, my Lord Chance/lor made an order for his diſ- 
charge upon his attorney's undertaking to pay the whole expence . 
of the former petition againſt him by the uncle Mr. Hughes, and all 
other proceedings in conſequence of the petition. 


But as to Mr. Mitchell's ſubmiſſion to be reſtrained from acting 
as a barriſter, I ſhall at preſent, ſaid Lord Chancellor, give no other 
directions but that according to his own ſubmiſſion he hall be re- 
ſtrained from acting as ſuch till further orders. 


| Becauſe from any inquiries that I have hitherto made, I am not 


ſatisfied what is the proper courſe to remove him from practicing as ' 
a barriſter, 


If Mr. Mitchell had continued a ſolicitor there had been no difficul- Where a * 
ty, for the ready and proper way would have been to haye ſtruck him f male bre. 


* a | of male prac- 
out of the roll of ſolicitors : and ſurely it would be very hard when he tions, by thay 
| e degraded 

by applying to firike him out of the roll of ſolicitors, 


| Vol. |? Yy +... has: 
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has advanced himſelf to a degree of greater rank and honour in the 
law, that there ſhould not be ſome precedents for degrading a per. 
fon who by his male practices and miſbehaviour has rendered himſelf 
highly unworthy of the character he has taken upon him of a bar. 
riſter at law, 


But whether this ought to be done by diſbarring him, or whether 
the court by it's own power and authority will filence him for the 
future, I ſhall not at preſent determine : but have already mention. 
ed it to Lord Chief Juſtice Lee, who will aſſiſt me in finding out 
precedents in ſuch caſes. TR 


The ſtatute of Weftm. 1. c. 29. ſays, that attornies and ſerjeant 
counters who have been guilty of any male practices, and have acted 
unbecoming their profeſſion, may be filenced, and not be allow. 
ed to be heard any more in the way of the profeſſion, | 


My Lord Coke in his ad In/litute & Expoſition, upon Weſtm. prin. 
c. 29. fage 214. is clearly of opinion, that apprentices at law, 
which is another name for barriſters, are included under the head 
of ſerjeant counters. 


But however I will make no other order at preſent than what I 
mentioned before. N 


N. B. Science the huſband was ſtill left in cuſtody. 


Caſe 151. Garth verſus Ward, April 25, 1741. 


An heiratlaw A Bill was brought by three deviſees againſt the heir at law of 
is as moch at the teſtator, to perpetuate the teſtimony of witneſſes, and to 


liberty to in- 


Validate the Eſtabliſh the will. 


will, as the 


deviſees to - 6:40 fled in May 1736. Willis, one of the defendants in the 
and ſuch a fuit Preſent cauſe, purchaſed the third of the eſtate from one of the 
is to all in- deviſees the 2d of 22 following, the anſwers did not come in 


tents a 4 feu till the latter end of January. 


It was objected by Willis's counſel, that depoſitions taken in the 
former cauſe on behalf of the heir at law, the plaintiff in the 
preſent, to prove the deviſees papiſts, could not be read againſt the 
defendant Willis, becauſe this is merely a bill for eſtabliſhing a 
will, and does not make ſuch a /is pendens as will affect this de- 


fendant, eſpecially as the anſwer did not come in till after the pur- 
chaſe, 


LoRD 


in the Time of Lord Chancellor Hizpwicks, 
LorD CHANCELLOR, 


It would be attended with great inconveniences, and evade the 
juſtice of this court, if theſe depoſitions ſhould not be allowed. 


The anſwers not coming in till after Willis's purchaſe, will make 
no alteration, becauſe, by the neceſſary forms and delays of this court, 
very probably they could not be put in ſooner. | 


In bills of this nature for eſtabliſhing a will, and perpetuating the 
teſtimony of witneſſes, the advantage ought to be mutual, and the 
heir at law is as much at liberty to invalidate the will, as the de- 
viſees are to eſtabliſh it, and muſt be conſidered, to all intents and 
purpoſes, as a Lis pendens, or otherwiſe it would make the only 


method, which by the law of England is pointed out for proving a 
will, vain and nugatory. I 


Suppoſe an heir at law to get into poſſeſſion of the anceſtor's If an heit con. 
eſtate immediately upon his death, and that during a ſuit in this 2" EY 


=P | . . to a ſtranger 
court, for eftabliſhing the will of the anceſtor in favour of the de- hilt there is 


viſees, the heir conveys this eſtate to a ſtranger, and afterwards the a ſuit for eſta- 


will is eſtabliſhed in this court, can it be contended that the grantee m_ e 


of the heir is not bound, and that this ſuit will be looked upon as wards eſta- 
no lis pendens as to ſuch grantee? aA 
| grantee of the 
2 heir is bound. 
So in the caſe of a 1 2 who comes here for redemption of I, during a 
3 mortgage, if during ſuch ſuit he ſhould aſſign the equity of re- fiittoredeem, 
demption, and, in the final hearing of the cauſe, there ſhould be a meer 


decree againſt the mortgagor, will not the aſſignee of the equity of an 
redemption be bound by this decree? , * — bo 


there 1s a de- 


cree againſt him, the aſſignee is bound by it. 


So, on the other fide, is it not equal juſtice (if an heir at law 1 an heir at 
in a bill brought againſt him by deviſ ; f law in u ſoit 

bill brought againſt him by deviſees to eſtabliſh a will, ſhould 10 egabliſh a 
prevail to invalidate, or ſet aſide the will, from an incapacity in the will, prevails 


teſtator to deviſe) that ſuch heir at law ſhould have the benefit of 10 {© ie ande. 
the evid in th - he ſhall have 
ence 1n that cauſe, againſt a perſon purchafing from the the benefit of 


deviſee pendente lite? for theſe reaſons the depolitions were allowed tbe evidence 
to be read, 


in that cauſe, 
againſt a pur- 
chaſer enden 
te lite, 


Gryle 
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Caſe 152. 


A will execu- 
ted in the pre- 
ſence of two 


CASE $S: Argued and Determined 


Gryle verſus Gryle, April 27, 1741. 


Will was executed firſt in the preſence of two witneſſes, af. 
ter wards the teſtatrix ſaid this is my will, in the preſence of 


witneſſes, af. 2 third, and deſired he would atteſt it, but did not put her ſeal, 


Cr neither did ſhe ſay that her name was of her own hand-writing. 
trix ſaid, this 


„ my will, in the preſence of a third, but did not put her ſeal, nor ſay her name was of her hand. wii 
ring. Lord Huirdwicke inclined this was a void will, becauſe not exactly conformable to the ſtatute. 


Feng li. 2 her 


will, without 
ſigning, in the 


Caſes cited in ſupport of this will, were Can verſus Can, February 
25, 1718, before Lord Macclesfield. 3 Mad. 218. 2 Chanc. Caf. log. 


Precedents in Chancery 1 $4. Cook verſus Parſons. Lodge verſus Jen- 


nings, Caſes in the exchequer in Ireland 289. 


Lord Chancellor gave no abſolute opinion, but was inclined to 
think that this was a void will, and mentioned the caſes of Lea 


preſence of a and Libb *, becauſe it is not exactly conformable to the ceremonies 


third witneſs, 
would have 


required by 29 C. 2. tbe Statute of Frauds and Perjuries, unlels it 


been ſufficient had been re- ſealed by the teſtatrix in the preſence of the third 
ro make ita witneſs, and unleſs ſhe had declared it to be her hand-writing ; 


good will. 


fealing without ſigning in the preſence of this witneſs, he ſeemed to 
think, would have been ſufficient to make it a good will, but faid 
it was a point proper to be determined at law ; on ſuggeſtion of the 
plaintiff's counſel that acts had been done which might amount 
to a confirmation of the will, the cauſe was ordered to ſtand 
over . "5 4 

5 


—— 


— 8 


* The teſtator made bis will in writing, ſobſcribed by two witneſſes, and deviſed all his 
lands to . R. afterwards he made a codicil, in which the will was recited, and this allo 
was atteſted by two witneſſes, one of which was a witneſs to the will, but the other was 
a new ode; the queltion was, whether this new witneſs ſhould make a third to the wil) 
the ſtatute requiring that there ſhould be three; and adjudged that he ſhould not. 4 
verſus Libb, Cartheau 35. 

+ A ſpecial verdict was found upon an ejeAment ; the caſe was this, the teſtator ſigned 
and executed his will in December 1735, in the preſence of two witneſſes, who atteſted 
the ſame in his preſence ; afterwards, in ine year 1739, he with his pen went over his name, 
in the preſence of a third witneſs, who ſubſcribed his name in his preſence, and at his te- 
queit ; and the queſtion was, whether this be a due execution of the will under the flatute 
ot trauds and perjuries, 29 Car. 2. c. 3. fd. 5. 


Mr. Vicnly argued for the heir at law, that the ſtatute requiring three witneffes to ſubſcribe 
in the teſtator's preſence, muſt intend they ſhould be all pretent together, elſe there 's 
not that degree of evidence the ſtatute requires, for an atteſtation of three witneſſes 3t 
oifferent times, has only the weight of one witneſs. | a 

Witneſles to a will not only atteſt the due execution of a will, but likewiſe the capacity of 
a tellator at the time of the execution, a man way be ſane at the time two witneſſes a- 
teſt, and in/ane when the third atteſts: it cannot be conſidered as a will, till the third wit 
neſe has ſigned, for that compleats the act. | 

The will here is dated in 1735, ſuppoſe lands purchaſed after the date, and before the 
atteſtation by the third witneſs, will the lands paſs? certainly not! He cited Lea verſus Libb, 
Curith. 35. and Shiwer 69. and Juſtin. Inflit. lib. 2. tit. 10, de t:flamenti; ardinanats, 


Mr. 
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Sir Thomas Standiſh verſus Radley, April 29. 1741, Caſe 153- 
4 


A Bill was brovght in 1713, by the repreſentatives of the five To oblige a 

A younger children of Sir Richard Standiſb, viz. Alexander, gh pb 
Ralph, Jobn, Hugh, and Peter, againſt Sir Thomas Standiſh, who gecree mace 
was deſcended from the eldeſt ſon of Sir Richard Standiſh, and no 7g5inlt hiw- 
evidence appearing of an actual payment of any of the portions, 9 
nor any releaſe produced, except with regard to Ralph Standiſh only, to bring a bill 
Sir Thomas Standiſh was decreed by Sir Yoſeph TJeky!l, at the hearing - 4 
of the cauſe in 1717, to ſatisfy the plaintiffs for the ſeveral ſums — 
due to them for portions, as the repreſentatives of the younger chil- 
dren of Sir Richard Standiſh. Since this decree, Sir Thomas Stan- 
diſh found two releaſes, one from Peter Standiſh, and another from 
Alexander, and three receipts from Hugh, for their ſeveral portions, 
and all of them, in the hands of a perſon who claims under the 
purchaſer of Sir Richard Standiſh's eſtate, which was charged with 
the portions. 


Upon this foundation the preſent bill was brought as a ſupple- 
mental bill by Sir Thomas Standiſh, praying that he might have the 
benefit of the releaſes, and likewiſe a petition of rehearing 1n the 
nature of a bill of review, to reviſe and conſider the decree in the 
former cauſe, as it has never been figned and inrolled, though made 
as long ago as 1718. 


— 


2o 5. —— 


Mr. Banks e contra for the deviſee; he argued, that a will executed before three wit- 
neſſes, though at three different times, is good within the ſtat. of frauds and peijuries, the 
ſtatute not requiring they ſhould all be preſent at the ſame time. 

The requiſites under the ſtatute are, that the teſtator ſhould ſign in the preſence of three 
witneſſes at leaſt, and that they ſhould: atteſt in his preſence ; it would therefore be ad- 
ding new requiſites which the act does not mention, and in effect be making a new law: 
He cited C994 verſus Parſons, Prec. in Chan. 184. and 2 Ch. Caf. 109. Arm. 

Lord Chief Juflice Lee. This caſe depends upon the words of the ſtatute ; the requi- 
ſites in the ſtatute are, that the three witneſſes ſhould atteit his ſigning, but it does not 
direct the three witneſſes ſhould be all preſent at the ſame time. 

There has been no determination as to this point. In the caſe of Cook verſus Parſons, 
the teſtator's ſigning was held good though it was not before three witneſſes at the ſame time; 
and the court only doubted whether the teſtator's barely owning the ſubſcription to be his 
before one of the witneſſes, was good, but there was no doubt as to the validity of the 
will, from the execution at different times. | 

Here you have the oath of three atteſting witneſles, this is the degree of evidence re 
quired by the ſtatute, and the ſame credit is given to three perſons at different times as 
at the ſame time. 

We cannot carry the requiſites further -than the ſtatute firefs, the act is ſilent as to this 
particular, it would therefore be making a new requiſite; the ſigning is the fame act 
reiterated ; the teſtator in the principal caſe, went over his name again, and declared it to 


be his laſt will. Judgment againſt the heir at law. Jones verſus Lake, February 1, 1742. in 
the court of King's "ry , | a ; WY 
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LorD CHANCELLOR. 


F am of opinion Sir Thomas Standiſh is intitled to be relieve; 
and firſt I ſhall c ider the method of proceeding in this cauſe, 


Where a de- The bringing a bill in the nature of a bill of review to reviſe 3 
ak for deeree in a former cauſe which has not been ſigned and inrolled, 
and intolled, is a very proper one: and it is a very fruitleſs thing to put a man to 
a bill in the fon and inroll a decree which is made againft himſelf, in order to 
bill of do intitle him to bring a bill of review, beſides the great expence which 
u proper one attends it. | 


Therefore I think this method of proceeding. will anſwer the de. 
fign of the court beſt in bringing new matter before them, diſco- 


vered ſince the former decree. 


Next, as to the merits of the caſe: it cannot be faid that it is 
abſolutely clear, but, however, the weight of the evidence is greatly 
in favour of Sir Thomas Standiſb. 


Portionswhich It was originally a demand for younger childrens portions, ari- 


beans * ſing under a ſettlement in 1657, and a will made in conſequence 
for id nis of the ſettlement, and which portions became payable ſo long ago 


court in1717,as 1673, ſuch a length of time muſt create a very ſtrong prefump- 


3 tion of their having been paid, and it muſt almoſt amount to 
2 flrong pre- Proving a negative to induce the court to believe that they are ſtill 


ſumption they unpaid, and the Maſter of the Rolls has ſtretched a good deal to de- 
are paid, and re in 1717 that the portions were unpaid, when the preſump- 


it almoſt a- 
abe * tion from length of time muſt even then have had conſiderable 


proving a ne- weight. 
gative tO in 
duce the cour 
to believe — The Maſter of the Rolls, upon a releaſe being produced from 
ue un. Ralph Standiſh, one of the younger children, for his portion, by 


28 the decree in 1717, diſmiſſed the bill as to his repreſentative. 


As to the portion of Peter Standiſh, it is infiſted by Sir Thomas, 


that fince the decree for Peter's repreſentatives, he has found a re- 
leaſe from Peter, which is the foundation for the bill of review. 


Thediſcovery The rule to review and reviſe a former decree is, the difcovery 
ot new matter of new matter, fince the making of ſuch decree, which was in 


in being, 4 ; 
ae at. being at the time, but was not known to the party till after- 


decree, but wards. 


not known 
till atter, in- 


dale: the parry There can be no reaſon why this releleaſe ſhould not weigh with 
to a 4eview. me as much now, as the releaſe produced by Ralph did with the 


Maler of the Rolls in the former cauſe. g 
3 Next 


„ 


3 


e 


* * p 
. 
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Next as to Alexander's portion, the releaſe he has given for it is in 
the Came form and words with Peter's, and therefore theſe releaſes 
are a bar to the demand ſet up by each of their repreſentatives, 


In order to ſhew that Hugh Standiſb's portion was paid, three 
receipts under his hand were produced as evidence, 


It has been objected, theſe receipts cannot be read in this cauſe, Papers in the 
becauſe they were in the hands of ſome of the parties to the former bond of = 

5 ; ; party to a for- 

cauſe after publication had paſſed, and the rule in bills of review mer cauſe, af- 

is, that it muſt be new matter diſcovered after the decree. of pwr aha 
| paſſed, 


. i though not 
But I think this would be too ſtrict, for as they were not diſco- — then, 


vered till after publication in the cauſe, they could not poſſibly be may m_—_ , 
made uſe of then; and beſides, it appears that the preſent plaintiff, nn. 
Sir Thomas Standiſh did not know any thing of theſe receipts till 

long after the decree. 


Next as to the parol agreement between the repreſentatives of 
Hugh Standiſh and Sir Thomas Standiſh, before the bringing the 
preſent bill. 


Now this was not by way of compromiſe on conſideration of 
the doubts and difficulties which aroſe in the caſe, but it was 
only on Sir Thomas Standiſh's agreeing to pay 3000/7. by inſtalments, 
provided they would abate 278 /. odd money, and therefore does 
not bring it within the reaſoning in the caſe of Can verſus Can. 
1 P. MV. 723. and conſequently does not prevent Sir Thomas Stan- 
diſh from availing himſelf of this diſcovery, in relation to the receipts 
of Hugh Standiſh, for his part of the marriage portion. 


On the 4th of May 1741, Lord Hardwicke declared that the re- 
leaſes given. by Peter and Alexander to their brother Sir Richard 
Standiſh, dated the 16th of January 1673, and the 24th of March 
1675, are ſufficient bars to the demands made by the plaintiffs in 
the original cauſes of the original and additional portions of Peter 
and Alexander, and of any intereſt for the ſame, and therefore de- 
creed, that ſo much of the former decree as relates to theſe portions 
of Peter and Alexander be reverſed ; and that the plaintiffs bill in 
the original cauſe, ſo far as it relates to theſe demands, do ſtand 
diſmiſſed ; and Sir Thomas Standiſh ſhould be allowed what has been 
paid by him ſubſequent to the former decree. 


Groſvenor 
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Caſe 184. Grofvenor verſus Lane, on exceptions, April 29, 1741. 


P. gives a 3d R. Phipps by his will gave a third part of a moiety of 
C E. the reſidue of his perſonal eſtate to his daughter Sufar 
of his perſonal bi pps . 


eſlate to S. P. | 


ſhe marries, and whilſt out of the kingdom, aſſigns with her huſband this 3d of a moiety which was 

to ariſe out of P.'s eſtate, in truſt for their daughter, provided they died before they came to Ergland: 
S. P. afterwatds married a ſecond huſband, who ſurvived her: F the mother had continued a widow, ſhe 

would have Leen intitled to a decree for this 3d, and no notice wvoula have been taken of the chill inter, 


Lox D CHANCELLOR, 
This is an unliquidated thing, and properly a choſe in action. 


Afterwards Suſan marries one Mr. Lane, but ſurvives her huſband, 
who left one daughter Catherine Lane ; while the father and mother 
were in Africa, they had aſſigned over this third of a moiety 
which was to ariſe out of Mr. Phipps's eſtate, in truſt for the 
daughter, provided they ſhould die before they came to England. 


But Jam of opinion, if the mother had continued a widow, the 


court muſt have decreed it to her without taking any notice of the 
child's intereſt, 


Before any decree in this cauſe, and before the money was 
reduced into poſſeſſion, ſhe marries a ſecond huſband, Mr. Peake, 
who ſurvived her. : 

A ne hor A huſband, after the death of a wife, cannot ſue at law for choſes 
a wife's choſe in action of the wife in his own right, but he muſt firſt take out 


in action, till adminiſtration to the wife. 
he has admi- | | 


niltered, ? SL 
The next is the principal point to be conſidered with regard to 


the infant, in a court of equity, and what proviſion ſhe is to have 
out of her mother's fortune. | 


Now, though the law may give this money to the huſband, yet 
equity "will not do it. "IA 


Suppoſe Mr Lane, the firſt huſband, had come before the 
court for this ſum of money, the court would not have decreed 
it, unleſs he had agreed to make ſome proviſion for the wite, 


2 ſhe had ſurvived, and likewiſe by way of portion for the 
infant. 6 


The 
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The wife being dead, and the ſecond huſband alſo, the re- 
ſiduary legatees under this will claim an intereſt in the money. 

At the hearing of the cauſe, the court then took ſo far care of the 
infant, as to order a maintenance for her out of the portion; and 
directed Mr. Peake, who was then living, to lay propoſals before 
the Maſter what he would ſettle out of this money as a portion for 
the infant. 


Therefore I muſt take it from this decree, that they would not 
ſuffer Mr. Peak to meddle with the money till he had agreed to 
make ſome proviſion for the infant. 


Beſides this, there was a decree in 1732, made by Lord Chancel- 
lor King, who always leaned as ſtrongly in favour of the huſband, 
and in ſupport of legal rights, as any Chancellor who ever fat here, 
and yet the equity was ſo ſtrong for making ſome proviſion for the 
infant Catherine Lane, that he yielded to it. 


Mr. Peake, by two letters to the aunt of the infant, in 1737, 
has declared he was very deſirous of allowing her the whole pro- 
duce of her mother's fortune, ariſing from a third of Mr. Ph:pp's 
reſidue of his perſonal eſtate, as he believes, according to his own 
expreſſion in the letters, that it would maintain the daughter like a 


gentlewoman, provided he was indemnified from the charges and 
expences in Chancery, | 


As he is dead, I muſt jake theſe letters not as a mere propoſal The ſecond 


anly, or a bare hint of his intention, but an abſolute appropria- 5e heide 
: ing by letters 
tion of the fortune by the ſecond huſband. for the benefit of the in his life- 
infant. time, declared 
he was willing 
L 3 N the daughter 
There is all the equity in the world, that there ſhould be ſome ſhould have 


proviſion for the daughter out of this ſum of money as her mother's be mother's 


a whole fortune. 
portion, as he is dead, 


| thele letters ' 
As to the quantum, it depended upon the father-in-law ; and by re © be 
, . wy b - - taken as a bare 

theſe letters, according to the opinion I have given of them, he has hint, but an 
very honeſtly and conſcientiouſly aſſigned the whole as a proviſion 2ppropriacion 


. ot the fortune 
for the infant. for the benefit 


of the infant. 


Haly verſus Lane, May 4, 1741. Caſe 155. 

| | HOUGH a note given by a wife to a huſband is void, I 2 beſband 
KEI EEE „ indorſes a note 

yet if it is indorſed over by the huſband, as between him given lum by 

and the indorſee, it is certainly good. the wite, as 
| between him 
* — | and the indor- 


iec, it is good. 


— ä————— —— 2 I > EPI 


182 CASES Argued and Determined 


Indorſee of In caſes of like nature I have, at the ſittings of ni prius, di- 


a note may 


recover a. kected a jury to find for an indorſee, notwithſtanding the indorſor 
15 25 — — had the note from an infant, the original drawer. 

r, thou | , 
the original drawer was an infant. | 


Though for- © Where there is a negotiable note, and it comes into the hands 


— grand of a third or fourth indorſee, though ſome of the former indorſees 


a valuable might not pay a valuable conſideration, yet if the laſt indorſee gave 


conſideration, SE : 
0 © he loſt Oey for it, it is a good note as to him, unleſs there ſhould 


gave money ſome fraud or equity againſt him appearing in the caſe, | 
er Ba C- 5 - | | 
good note as 


to him. 


Caſe 136. , Mackworth verſus Briggs, exceptions, May 6, 1741. 


A bill referred Abu was referred to the Maſter for impertinence, he teports it 


for imperti- inent, the defendant takes a general exception to this part 
nence, theMa- 


ſter reports it Of the report without ſpecifying the particular parts of the bill which 
pertinent, the are impertinent. : | | | Is | 
defendant ex- ; 
cepts generally, without ſpecifying the parts of the bill which are impertinent ; the objeclion as being irre- 
gular, was over ruled; for though taken in ſo general a manner, the party may go upon it, without pointing 
out particular paſſages, 


It was objected that the exception is irregular for this reaſon, and 
contrary to the courſe of the court, becauſe the original bill being 
Too ſheets, and the amended bill 200, the court muſt neceſſarily 
conſider the whole as the exception is ſo general. | | 


The chancellor over-ruled the objection, and ſaid, notwithſtand- 
ing the exception is taken in ſo general a manner, yet they may 
go upon it without pointing out particular paſſages: ſuppoſe, for 
inſtance, from the 2oth to the 100th ſheet ſhould be intirely imper- 
tinent, how could they have the benefit of their exception, unleſs 
they had couched it in ſuch general terms. 


'Cale 157. Gibſon verſus Smith, May q, 1741. 


1f aperſorbas TH E plaintiff being a truſtee of the late Duke of harton's 
1 eſtate, for the benefit of creditors, and having ſold a part to 


mines, a the defendant, with a particular exception and reſervation of the 


plaintiff may waſte of the manor, and all mines in the ſaid waſtes, by virtue of a 
certainly come 


into this court, £79970 in the deeds of conveyance, has brought this bill to prevent 


ro rollin 6 the defendant from committing waſte, by opening mines, &c. 
e ant 
from doing it. 


It was objected, that the bill is not properly brought, as this is 
not a matter for the determination of a court of equity, that it is 
a mere legal right, and a legal eſtate, and conſequently there was 
no occaſion to come into this court. 

| 2 


LoRD 
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The plaintiff may certainly come into this court to reſtrain the de- It 91 
fendant from opening the mines, Cc. even if he has only threatened il 4 * 
to do it; nor is it neceſſary the plaintiff ſhould have waited till the actually com- 
waſte is actually committed, where the intention appears, and the 1 
defendant, even by his anſwer, inſiſts on his right to do it: there appears, and 
are a great many caſes where ſuch bills have been allowed ; and — perſon in- 
indeed, if the defendant by his anſwer had diſclaimed any right, geht 90 2 


right to do i 
there would have been no grounds for ſuch a ſuit. n 


If a bill is brought by an owner of a reverſion againſt a tenant Though no 
for life, and no proof appears of any waſte, yet if tenant life inſiſts proct appears 


1 8 - of waſte, yet if 

upon his right, and it is proved that he has none, this court will tenant for life 
ini i inſiſts on a 

grant an injunction. | Ss doh 


Ks nd has none, 
As to the merits of the cauſe, the firſt point is with reſpect to the rever- 
the grounds, that are called the common of paſture, which the de- foner may 


. have an in- , 
fendant inſiſts are confined to a cow paſture only. junction. 


But the plaintiff charges by his bill that they are the waſte of the 
manor, and that there is an exception of ail mines which are in the 


waſte. 


The defendant on the other hand ſays that this is not properly 
waſte, but injoyed by the cuſtomary tenants, and is part of the ſoil 
belonging to theſe tenants; and if he had made out this fact, there 


could have been no pretence for the claim the plaintiff ſets up by 
virtue of the reſervation. 


But I am of opinion that they are to be conſidered as part of the 
waſte of the manor, and the common of it; for by the evidence it 
is plain that the common of paſture lies intermixed with the other 
commons which are injoyed with the reft of the manor : from the 
middle of September to the middle of April the gates of theſe 
grounds, which were ſtinted for four months, are thrown open and 
laid to the other common, and are injoyed by all the inhabitants. 


Ia ſeveral manors there are ſome part of the tenants only which 
have a right of commoning, and yet it does not follow but it may 


be waſte, and belong to the lord as much as if it was a general 
common. | 


This fort of tenure, called tenant-right eſtate, is now well ſettled, 
and is in no disfavour of the court, though it was otherwiſe at the 
time of the decree in the reign of Jac. 1. when Philip Lord Whar- 
*or, Lord of this manor, was plaintiff, and ſome of the cuſtomary 
tenants defendants. 


The 
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The being tinted does not at all prove that they are not waſte, 
but only for the benefit of the tenants, and are not for this reaſon 


leſs the waſt of the lord than before. 


It would be very hard upon a bill 2 timet, where there is not 
the leaſt ſyllable of proof that the defendant has opened any mines, 
to grant an injunction on a ſuſpicion or a threatning to do it, where 


the defendant inſiſts not upon his right. 


The next point is as to the free rents, and I am clear of opinion 
that they paſs by the general word rents, and would even have 
- paſſed under the word manor, if they had not in the drawing of 
theſe conveyances been ſo explicit, and therefore there is no ground 
for the defendant to reconvey as to the free rents; and as to this 
part the plaintiff's bill ought to be diſmiſſed. ; 


Caſe 158. Underwood and Agnes bis wife verſus Morris, May 13, 
| 1741, at the Rolls. | 


A. gives Father by his will gives the plaintiff Agnes his daughter the 


—_ * ſum of 2000 J. payable at her age of 21 or day of marriage, 


- daughter, if ſhe marries with the conſent of his executors under his will, pro- 
payable at her vided if either of the legatees die before their legacies become pay- 
* "able as aforeſaid, then ſuch legacy to be divided between the ſurvi- 
ſhe. marries vor of her brother and ſiſters. 


with the con- | 
ſent of his executors; provided if either of the legatees die before their legacies become payable, ſuch 


legacy to be divided between the ſurvivor of her brother and ſiſters. Agnes married at fifteen without the 
confent of the executors. Mr. Juſtice Parker held it to be a deviſe in terrorem, ond that the legacy is veſted, 


as marriage, one of the contingencies, has happened. 
* 


Agnes marries the plaintiff Urderwocd at her age of 15 without 
the conſent of the executors. 


The queſtion, whether as Agnes has married without the execu- 
tors conſent, this deviſe is not to be conſidered as a deviſe over, and 
that conſequently the legacy will not veſt unleſs ſhe arrive at her 


age of 21, 


Mr. Juſtice Parker, It is objected the time of payment is not 
come, becauſe it is a marriage without conſent of truſtees, and that 


it muſt wait the event of Agnes's attaining her age of 21. 


But as this is a mere perſonal legacy, I am of opinion it is a 
deviſe in terrorem only, and that it veſts abſolutely in the daughter, 
and that marriage, one of the contingencies upon which it became 
payable, having happened, the executors muſt be decreed to pay it to 


the plaintiffs with intereſt at 4 /, per cent. to be computed from the 
| deat 
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death of Agnes's father the teſtator. But the plaintiff Underwood 
muſt firſt make a proper proviſion for Agnes before he is allowed to 
3 OH. Ca. i 
touch the ad px . . 4 
Combe verſus Combe, une 1, 1741. Caſe 159. 


RYAN Combe had one ſon named Bennet, and in 1713 he in- Under _ 
termarried with a ſecond wife; previous to that marriage and in 2% J. part 


5 2000 J. part 


conſideration thereof articles were entred into, whereby it was agreed of 3000 /. 
that the ſum of 1000 J. which was the fortune of the wife, toge- Jeled in ru. 


ther viith the ſum of 2000 J. which came from the huſband, ſhould — — 2 
be veſted in the hands of truſtees on the following truſts, that the fon as ſhall 


3000 J. ſhould be put out at intereſt in the names of theſe truſtees, ne 8 — 
and that they ſhould pay the intereſt thereof to Bryan during his when and at 
life, and after the death of Bryan that they ſhould pay the intereſt ſuch 1 
of the ſum of 2000 J. to Ann for her life for her jointure, and in 1 — why 
full ſatisfaction of her dower : the truſt was further declared to 


„age of 23. 
that after the death of Bryan, the truſtees ſhould employ ſo much The eldeſt ſon 


wy 5 G - attained hi 
of the intereſt of the remaining 10001. as they ſhould think fit, in age of 21. but 
the maintenance and education of ſuch child and children as Bryan died before 


and Ann ſhould happen to have, and leave behind them, and that 23, Lola 


: : Hardwicke 
the ſurplus of the intereſt of that 1000 /. if any, ſhould be put out, held that he 


and continue to carry intereſt under the ſame truſt, as is hereafter 3 

mentioned relating to the other money. * — 
and the time 

The truſt was further declared, that after the death of Bryan and of Payment 


Ann and the ſurvivor of them, the truſtees ſhould pay this ſum of — og 


2000 J. to ſuch ſon of the body of Ann by Bryan to be begotten, as age H 23. 


ſhould live to attain the age of 21, when and at ſuch time as ſuch 
ſon ſhould attain the age of 23. wo 


The truſt was farther declared, that the truſtees ſhould out of the 
intereſt of the 2000 J. in the mean time imploy and pay ſo much 
thereof, as they ſhould think convenient for the maintenance and 
education of ſuch ſon, and that they ſhould employ the refidue of 
the intereſt of the 2000 J. for the benefit of the other children of 
that marriage, in ſuch Manner as Bryan ſhould by any writing under 
his hand and ſeal appoint ; and in default of ſuch appointment, that 
the truſtees ſhould pay the reſidue of the intereſt of the 2000 /. unto 


ſuch of the children of that marriage, except the eldeſt fon, as 
ſhould attain the age of 21. | 


The truſt was farther declared, that as for and concerning the re- 
maining 1000 J. the truſtees ſhould pay the ſame unto the children 
of that marriage, other than the eldeſt fon, in ſuch proportion as 
Bryan ſhould appoint ; and in default of ſuch appointment, that the 
truſtees ſhould pay this ſum amongſt the children ſhare and ſhare 

Vo I. II, | 3B alike 


| 

| 
"i 
| 

| 

| 

| 

| 
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alike at their reſpective ages of 21 or marriage, which ſhould firſt 
happen. | 


The truſt was further declared to be, that in caſe there ſhould 
happen to be only one ſon of this marriage, or in caſe the other 
children ſhould happen to die before they ſhould attain their age of 
21 or marriage, that then the truſtees ſhould pay the reſidue of the 
intereſt of 2000 J. to the eldeſt fon of that marriage; and upon this 
further truſt, that in caſe there ſhould happen to be no ſon of that 
marriage, or if ſuch ſons ſhould die before they ſhould attain the 
age of 21, that then the truſtees ſhould pay the ſame to ſuch daugh- 
ter as ſhould be of that marriage, in ſuch proportion as Bryar 
ſhould appoint; and in default of ſuch appointment, the truſtces 
mould pay the ſame to thoſe daughters ſhare and ſhare alike. 


And upon this further truſt, that in caſe there ſhould be no chil- 


dren of that marriage, the truſtees ſhould pay the ſum of 3000 /. to 
iuch perſons as Bryan ſhould appoint. 


Then came the following proviſo: Provided always, and it is 
further agreed by and between all parties to theſe preſents, and 
hereby ſo declared, that the faid ſum of 3000 J. ſhall be laid out in 
an eſtate as ſoon as conveniently may be, and that ſuch eſtate which 
thall be purchaſed with the ſaid 3000 J. ſhall be purchaſed in the 
name or names of the ſaid Frazcts Bennet and Henry Humber, and 
Ann the intended wife, or the ſurvivor of them, or ſuch others as 
they ſhall nominate, direct and appoint, and that the ſaid eſtate ſo 
to be purchaſed, when the ſame ſhall be purchaſed, ſhall be under 
the ſame truſts, and to the ſame uſes and limitations, and ſubje& 
to the ſame proviſoes, conditions and agreements, which are herein 
declared and appointed of, for and concerning the ſaid ſum of 
3000 J. to this deed a ſchedule was annexed of the ſeveral mort- 
gages and other ſecurities of which the 3000 J. conſiſted. 


Soon after this deed was made, the marriage took effect, and by 
this marriage there was iſſue an eldeſt ſon named Bryan, and there 
was a ſecond fon named Joſeph, and two or three other children. 
After the marriage 2296 J. part of the 3000 J. was laid out by the 
truſtees in the purchaſe of lands: all the lands were fee- ſimple, ex- 
cepting a ſmall part thereof, which was a leaſehold eſtate; that 
leaſehold eſtate conſiſted of a long term, the purchaſe of it was 
390 J. and it was bought before the fee-ſimple eſtate was, 


Ann died in 1732. Bryan the father died in 1736. Bryan the 
ſon being then of the age of 19, who lived to attain his age of 21, 
but died before he was 23. on the death of his father he had entred 
upon the lands which were purchaſed by the truſtees : Joſeph be- 
came his heir at law, and the preſent bill was brought by him 


3 againſt 
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againſt Bennet Combe, againſt the younger children of the ſecond 
marriage, and againſt others, praying that he might have the benefit 
of the eſtates which were ſo purchaſcd by the truſtees, and that the 


2000 J. agreed to be laid out in land for the benefit of the eldeſt 


ſon of the ſecond marriage, might be conſidered as land. 


Lord Chancellor ſaid his opinion was, that the plaintiff was not 
intitled to this part of the prayer of the bill: he ſaid the only que- 
ſtion of weight in the cauſe is, whether this is to be conſidered as a 
real or perſonal eſtate z and this is a matter of ſome nicety, con- 
fidering the manner in which the articles are framed. | 


But two queſtions have been made in the preſent cauſe ; firſt, 
whether this is to be confidered in equity as. money ; and ſecondly, 
ſuppoſing that it is, whether it ought to be conſidered as a veſted 
intereſt in Bryan the ſon on his attaining the age of 21, 


With regard to the ſecond of theſe queſtions, his Lordſhip ſaid, 
it might be thrown out of the caſe; for his opinion clearly was, 
that this was a veſted intereſt in him upon his attaining his age of 21, 


The words of the articles are, © That after the death of Bryan 
« Combe and Ann his wife, and the death of the longeſt liver of 


<«« them, that the ſaid truſtees ſhall pay the faid ſum of 2000 J. part 


of the ſaid 3000 J. to ſuch ſon of the body of the ſaid Ann by 
te the ſaid Bryan Combe begotten or to be begotten, as ſhall live to 
c attain the age of 21 years, when and at ſuch time as ſuch fon 
{hall have attained to the age of 23 years compleat. 


It has been objected by Mr. Floyer, that this is a mere direction 
for payment of the money to ſuch ſon as ſhall attain his age of 23. 
and that the words relating to the ſon's attaining his age of 21. are 
only part of the deſcription of the perſon who is to take. 


And it is indeed true, that in this clauſe of the articles there is no 
particular direction concerning the veſting of the 2000 J. but the 
words relating to it only direct the payment of the money: and 
therefore if this had been a legacy given by a will, the party would 
not have been intitled to it, in as much as he died before his age of 
23. But were theſe articles to receive this conſtruction, that it 
| ſhould not be conſidered as a veſted intereſt in Bryan, by reaſon that 
he died before his age of 23, it would defeat the whole intention 
of the articles : it is indeed true that the articles are oddly penned. 


For though they ſeem to be general, and to relate to all ſuch ſons 
as ſhould live to attain the age of 21. and that the money ſhould be 
paid them when they ſhould attain the age of 23, yet the eldeſt ſon 
was only meant in thoſe words : and when there was an eldeſt cn 

thnat 
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that attained his age of 21. he became abſolutely intitled to the 
money, and the time of payment was poſtponed only to his age 
of 23. 


The other queſtion his Lordſhip ſaid was more difficult, but as 
far as he was able to form any judgment, his opinion was, that this 
muſt be conſidered as money, notwithſtanding the general determi. 

nation of theſe caſes was to the contrary : in the ordinary ones of 
this nature the original and primary intention of the parties appears 

to be, that the money ſhould be laid out in land; and the other di- 
rections about veſting it in the hands of truſtees, are only temporary 
proviſions till that can be done. 


But what is the method taken in the preſent caſe; in the firſt 
place the whole ſum of money is immediately veſted in the hands 
of truſtees, and then the articles carve out certain proportions of the 
money, direQing in what manner it is to be applied; 2000 J. is to 
be paid to the eldeſt ſon, and the 1000 f. for the benefit of the 
younger children in ſuch manner as the articles direct; there is like- 
wiſe a direction given concerning the intereſt, how that is to be 
diſpoſed of; and after this is done, then follows the proviſo, which 
creates the doubt in the preſent caſe, | 


ve TR Provided always, and it is farther agreed by and between all the 
for the pur. parties to theſe preſents, and hereby ſo declared, that the ſaid ſum 
poſes follow- of 3000 J. ſhall be laid out in an eſtate as ſoon as conveniently may 
mg, vis. be, and that ſuch eſtate ſhall be purchaſed with the ſaid 3000 J. in 
2000 /. there- . 

of to be paid the name or names of the ſaid Francis Bennet, Henry Humber and 
to the eldeſt Ann the intended wife, or the ſurvivor of them, or ſuch others as 
fon, 9nd they ſhall nominate, direct and appoint ; and that the ſaid eſtate ſo 
the benefit of to be purchaſed ſhall be under the ſame truſts, and to the ſame uſes, 
younger * limitations and intentions, and ſubject to the ſame proviſoes, condi- 
—_ under tions and agreements, which are herein declared and appointed of, 
the articles for and concerning the ſaid ſum of 3000 /, 
before mar- | 
riage the 3000/7. ſhould be laid out in land, and the eſtate fo purchaſed ſhall be to the ſame uſes, c. and 
ſubje& to the ſame conditions which are declared concerning the 3000 /. Decreed that the lands all be takin 
as mon'y, the laying it out upon real eftate being merely to make the fund for the benefit of the children more 


permancnt and ſecure, 


It is indeed true, that the proviſo directs this money ſhould be 
laid out in the purchaſe of an eſtate ; but then it expreſsly declares 
that the eſtate ſo purchaſed ſhall be under the ſame truſts as are ap- 

pointed concerning the ſum of 3000 J. This is a plain direction that 
the lands ſhall be taken as money: conſider this then upon the in- 
tention of the parties, as there is the ſame direction about inveſting 
the 1000/. it is impoſſible to be conceived that it could be their in- 
tention that the land which was to be purchaſed with the 1000 /. 
ſhould always be confidered as land, and go to the younger children 

and their heirs, a 
The 
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The plain intention of theſe articles certainly was that the money 
ſhould only be laid out in land, in order to make it more perma- 
nent and ſecure, and that the land ſhould be ſold again when the 
children ſhould have occaſion for their money, and his lordſhip was 
pleaſed to decree accordingly. 


Dean and Chapter of Ely verſus Warren, June 2, Cafe 160: 
1741. 


6 2 HE end of the bill was to prevent waſte in digging and 
carrying away the ſoil in manors that lie in the Levells in 
Cambridgſhire, 


Evidence of cuſtoms in a neighbouring manor, offered to be read, The evidence 


to ſhew the cuſtoms of the manor in queſtion, M 


nor ſhall not 


in general be 
LoRD CHANCELLOR. «dined wo 


ſhew the cu- 
It is certainly the rule of law in general, that the evidence of ſlom. of no- 


neighbouring manors ſhall not be admitted to ſhew the cuſtom of wer manor. 


another manor, becauſe every manor is to be governed by its own 
cuſtoms. 


But this rule is not ſo univerſal as not to be varied in ſome in- Cour of law 
ſtances; as in mine countries, Derbyſhire, &c. the courts of law have admitted 
have admitted evidence with regard to profits of mines, Gc. out *vidence with 

. regard to pro- 
of other manors where they are analagous and ſimilar, to explain ft of manors 
or corroborate the cuſtom of the manor in queſtion, out of other 

manors, where 
they are ſimilar, to explain the cuſtom of the manor in queſtion. 


Now, in the preſent caſe, there is a great ſimilitude in the 
manors, becauſe this is a fen country which is of very large extent, 


and the nature of fens and marſhes throughout England are pretty 
much the ſame. 


The cuſtom here is, to dig up the Lord's ſoil for turf, which is a Copybolders 
very odd cuſtom if applied to any other ſoil : but fenny and marſhy * Hoy 
lands are often overflowed, and lie buried under water for ſeven te to dig up 
or eight years, and produce no profit at all to the copyholder, the _ ſoil 
and therefore, by way of compenſation, when the water is drained, — 
and the land improved from the additional ſoil brought by the floods, 
the copyholder may be intitled to common of turbary; and this ſeems 
to be a plauſible pretence for ſuch a right; and therefore the evi- 


dence offered by the plaintiff muſt be read. 


Vo 1. II. 30 Though 
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It is too late Though depoſitions taken de bene effe are irregular, yet at the 
88 ee hearing of the cauſe it is too late to make the objection for irregula- 
objea 3 rity; but in ſuch caſe you ought to have moved the court to dif. 


* 8 charge the order for publication. 
de bene eſe ; 
you ſhould have moved to diſcharge the order for publication. 


An occupant The nature of common of turbary is very well known, which 
tenant at will, is nothing more than ſuch a quantity of turfs as may be ſufficient 
can never have for the houſe to which the common is appendant; but here the 
* gg cuſtom is laid not only in the tenants but the occupants, which is a 
turbary. very great abſurdity, for an occupant, who is no more than a tenant 


at will, can never have a right to take away the ſoil of the Lord, 


This court The Court of Exchequer, where there has been an imperfect mo- 
— — dus, have taken a ſhort method, by decreeing the defendant to pa 
forth a cuſtom tithes ; but this court will not put perſons to ſet forth a cuſtom with 
with the ex- ſo much exactneſs as is requiſite at law, or with ſo much nicety as 


actneſs as is 
— at the court of Exchequer expects. 


law, or as the 

— The cuſtom in this caſe is ſo extraordinary, that if the evidence 
had not been very ſtrong in the ſupport of it, I ſhould not have 
directed an iſſue to try the cuſtom, but ſhould have decreed an in- 
junction to ſtay waſte in digging up the Lord's ſoil. 


Before the act of parliament in 15 Car. 2. ch. 17. for the im- 
provement of the great level of the fens, the lands in queſtion were 
common, and then they might take away turf, but being ſevered 
by this act (Vid. ſect. 38.) and annexed to particular tenements, it 
might very probably lead the tenants into a miſtake, that they had 
the ſame right to dig turf after ſeverance as before. 


Caſe 161. Roy verſus The Duke of Beaufort, une 5, 1741. 


2 =O HE bill is brought to be relieved againſt a judgment obtained 
ovainſta judg- at law on a bond in the penalty of 100/. and likewiſe ex- 


222  cefſive damages of forty pounds, and for a perpetual injunction. 
, in whic 

the plaintiff was jointly bound with his ſon, in the penalty of 100 J. that the ſon ſhould not commit any 
treſpaſs in the Duke of Beaufort's royalty, by footing, hunting, fiſhing, &c. except with the licence of 
the game · keeper, or in company with a qualified perſon : the ſon having catched two flounders with an 
angling rod, the bond was put in ſuit, and judgment for the penalty: the game keeper's brother-in-law, 
and another ſervant of the Duke's, aſked the plaintiffs ſon to angle with them, when he catched the 
two flounders ; and the verdict was found merely on their evidence. Lord Hardwicke decreed the plaintiff 
{ould be relieved againſt the werdift, and that the duke ſhould refund the 1001. recovered on the bond, and 
the 401. damages. | 


The plaintiff was jointly bound with his ſon in a bond in the 
penalty of 100/. that the ſon ſhould not commit any treſpaſs in 
the Duke's royalty, by ſhooting, hunting, fiſhing, Cc. unleſs with 
| the 
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the licence of the gamekeeper, or in company with a qualified 
perſon. 


The ſon afterwards having catched two flounders, with an an- 
gling rod, in the Duke's royalty, the bond was put in ſuit againſt 
the plaintiff, and judgment for the penalty. | 


Two of the Duke's ſervants, one of them brother-in-law to Marks 
the game-keeeper, aſked the ſon of the plaintiff to go with them, 
and divert himſelf with fiſhing, they angled about two hours, in a 
navigable river, and catched two flounders. 


The verdi& was found by the jury merely upon the evidence of 
theſe two ſervants. 


The plaintiff (his ſon being dead) has been obliged to pay the 
1001. the 40/. coſts of ſuit, though the value of the flounders was 
proved to be two-pence only. 


The bond was given in 1729, while the plaintiff was under a 
proſecution, and in cuſtody before a juſtice of peace, at the infor- 
mation of Marks the game-keeper, for carrying a gun in the Duke's 
manor, and for killing a dog belonging to the Duke. 


It was not pretended that the plaintiff's ſon killed any game, 
but that he carried a gun only, | 


Marks took him before a juſtice of peace that lived fifteen miles 


from the place, when there were ſeveral neighbouring juſtices with- 
in three miles. 


When the plaintiff's ſon was before the juſtice of peace, they 


threatened him with being intirely ruined by the Duke, if he would 
not agree to give this bond. | 


From the year 1729 till 1732, it does not appear that he ever 
was guilty of any treſpaſs ; and even after the two flounders were 
catched, which was in 1732, no manner of notice was taken of it 
till 1734, when an information for a riot having been tried at Vin- 
cheſter (in which theſe very ſervants that decoyed the ſon into this 
fiſhing were convicted, on the evidence of the plaintiff in this 


the bond, 


LoRD 


cauſe) immediately after the trial, the ſuit was commenced upon 
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by oppreſſion, and by the impoſition of the Duke of Beaufort's 


An unquali- 
fied perion 
ſhooting a 


game keeper's able as not to levy the penalty of five pounds, which the ſtatute 
dog, will ju 1 
ſtify a j dge 
in directing 

conſiderable 

damages. 


rying him ſo far. 


CASES Argued and Determined 


LoRD CHANCELLOR, 


The firſt general queſtion is, Whether the bond was obtained 
ſervants ? 


Secondly, Suppoſing there is an evidence of ſuch impoſition, whe- 
ther the bond will be conſidered only as a ſecurity that the fon 
ſhould not poach for the future ? | 


Thirdly, Whether an ill uſe has been made of this bond ? 


As to the firſt head of relief, oppreſion and impoſition, I am of 
opinion there is no evidence of either which ought to induce the 
court to relieve. | 


The plaintiff's ſon appears to have been a perſon who made a 
practice of carrying a gun, and likewiſe was warned ſeveral times by 
Marks the game-keeper not to come into the Duke's manor : after- 
wards Marks, being upon his lawful buſineſs, finds this young man, 
with a gun in his hand, and might have juſtified ſeizing the dog, 
and though he ſhot him, it does not make any great alteration, be- 
cauſe, if any body has ſuffered, the Duke has, who loſt the bene- 
fit of the dog, which ſhould have been ſecured to his own uſe, 
The carrying a gun and ſhooting the keeper's dog, in return for his 
own being killed, was a ſufficient juſtification of Marks for taking 
the plaintiff's ſon before a juſtice of peace. 


As to the point of taking him before a juſtice of peace who lived 
at the diſtance of fifteen miles, it is not a thing to be commended, 
but, however, that does not prevent his having equal juriſdiction 
as if he had lived in the neighbourhood ; it appears, beſides, that 
the plaintiff's ſon had more aſſiſtance at Winchefler than he would 
have had in any other part of the country, for he had the recorder 
for his council, and it is very probable the game-keeper had an eye 
to having council himſelf, or he would not have thought of car- 


No evidence has been attempted to be given of the juſtice of 
peace miſbehaving in the affair; on the contrary, he was ſo favour- 


gives againſt a perſon carrying a gun being unqualified ; nor was 
there any notice taken of killing the Duke's dog ; and however 
trifling it may be called, if ſuch a thing had come before me at 
niſi prius, on the inſolent behaviour of the perſon at the time he 
ſhot the dog, and other circumſtances, I ſhould have made no ſcruple 


of directing very conſiderable damages, | 4 
3 8 
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As counſel appear to have been preſent the whole time before 
the juſtice of peace, though it is not ſaid they adviſed the bond, 
yet I muſt preſume they did, as nothing is ſhewn to the contrary. * 
Bonds taken for the preſervation of the game, and to prevent The taking 
poaching, are not only for the benefit of lords of manors, but even — 


. n vent poach- 
of the young perſons who enter into them, as this ſort of idleneſs ing is for the 
generally leads them to worſe conſequences, benefit of the 

obligor, as 


| his ſort of 
As to oppreſſion, if there had been any illegal advantage taken idlenck leads 


whilſt he was in cuſtody before the juſtice of peace, he might worſe con- 
have been relieved at law, and there was no occaſion for a ſuit in — 
equity. | 


But there could be none here, becauſe his being before a juſtice If perſon in 
of peace was lawful, nor was there any improper method uſed to _ — 
draw him into the executing of this bond: in the common caſe ment, whiltt 
of a warrant of attorney to confeſs judgment by a perſon in cuſtody, Þis council i 
if he has counſel preſent, it will not be ſet afide for dureſs, where yin not be 


. . will not be 
the impriſonment was legal. ſet aſide for 


dureſs. 


Though there is no act of parliament which directs taking bonds There is no 
in this particular caſe, yet there are ſtatutes which approve of it _ — 
in ſimilar caſes; as for inſtance, the acts that relate to the cuſtoms, directs taking 
expreſsly direct and command ſuch bonds to be taken, to prevent bonds in — 
and guard againſt offences for the future. The act likewiſe againſt tempt 1 
deer ſtealing commands ſuch bonds to be taken. Vid. 5 G. 1. c. 15. which relate 


ſeZ. 4. and though there is no authority in the preſent caſe, yet it **><<ufom, 


. 2 2 . nd the act 
ſhews the doing of it is, not malum in ſe. againſt deer- 
ſtealing directs 
. ö Ek 2 22 | ſuch bonds, ſo 
The council for the plaintiff have infiſted it is an exceſſive penalty, that the doing 


and to be ſure it is a large one, but I do not know that courts of of it is not 
equity, where a bond is entered into voluntarily, have gone fo far == in fc. 
as to take into their conſideration, the greatneſs or ſmallneſs of the 

penalty. I ſhall be extremely cautious how I give an opinion that 

will ſet aſide ſuch bonds, which, if rightly uſed, may be of great 

ſervice in the preſervation of the game, and an equal benefit to the 

obligors themſelves, in taking them out of an. idle courſe of life, 

which poaching naturally leads them into, | 


As to the head of ſecurity: it is moſt abſurd to think that bonds 


of this kind were intended merely as a ſecurity, and that nothing 
is to be recovered upon them. 


Jam of opinion when theſe ſort of bonds are given by way of Theſe bonds 


s +3: ; are not in- 
| Rated damages between the parties, it is unreaſonable to imagine tended as a 


88 bare ſecurity, 
chat the obligor ſhall not offend for the future, but are by way of ſtated damages between the parties. 


Vor. II. 3D they 
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Where the 
motives to an 


of equity will always take this into conſideration, though they eannot at law. 


is not poach - = | R 
ing, nor ever neſs to the tranſaction of the bond, gave a licence, or at leaſt an 


[eſteemed ſo. jncouragement to this fiſhing, which, as it was with an angling rod 
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they could only be intended as a bare ſecurity that the obligor 
ſhould not offend for the future; was this the caſe, in what reſpe& 
is a gentleman in a better condition, who has ſuch a bond, than he 
was before, if after he has obtained judgment at law, a court of 
equity will give him no other ſatisfaction than the bare value of the 
price of the game that is killed. | 


Theſe two heads of relief may therefore be laid out of the caſe. 


The third is the moſt material conſideration, and that is the ill 
uſe which has been made of the bond. 


No evidence has been offered to ſhew that ever the plaintiff's 
ſon has been guilty of ſhooting, fiſhing, hunting, &c. from the 
time of the giving the bond in 1729, till May 1732, after this fact 
of catching the two flounders, which muſt be admitted to be a 
breach, it reſts for two years, and no action was brought upon the 
bond; then it appears that the plaintiff here was a witneſs in an 
information for a riot tried at Wincheſter aſſixes in Trinity term 
1734. where the Duke's two ſervants were convicted, and chiefly 
on the plaintiff's evidence. 


It is a very material circumſtance that the plaintiff's ſon had a li- 
cence, or at leaſt an encouragement to fiſh, by being in company 
with two of the Duke's ſervants, one-of which was brother-in-law 

to Marks the game-keeper. | 


It frequently happens there may be a juſt cauſe of action, yet 
action are the real motives may be very unjuſt, which a court of equity will 
unjuſt, though al ways take into their conſideration, though they cannot at law pay 


py Pau any regard to it. 


Juſt, a court 


Fiſhing with It appears by the evidence that Marks, who was the game- 
an angling od Keeper, who had the authority of the Duke, who has been a wit- 


only, could not be called poaching, nor was it ever ſo eſteemed. 


Beſides, in ſuch a tract of time as two years, it is impoſſible to 
ſuppoſe Marks, the game-keeper, could be ignorant of this fiſhing, 
eſpecially as his own bfrether-in-law was in company, 


According to the condition of this bond, the plaintiff could not 
be relieved at law, becauſe his ſon could not fiſh without expreſs 
leave from the game-keeper, or in preſence of a qualified perſon, ſo 
that if the Duke of Beaufort himſelf had given leave, there muſt 

2 


at 
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of the condition of the bond. 


Now when a man has made this moderate uſe of his 
liberty of fiſhing, and manifeſtly appears to have had leave, it 
would be hard not to relieve againſt the judgment, and penalty re- 
covered upon this bond at law. | 


The next confideration will be, as to the cofts in this court; 
though I am of opinion the money muſt be refunded, yet it would 
be too much to make the Duke of Beaufort pay cofts, becauſe he 
does not appear to me to have had the leaſt knowledge of the cir- 
cumſtances of this caſe, being carried on merely by his agent ; but 
if Marks had been before the court, I would have decreed cofts 
againſt him in equity, but as he is not a party, I muſt decree for 
the plaintiff that he ſhall be relieved againſt this verdict, and that 
the duke ſhall refund the 100. recovered upon the bond, and alſo 
the 40/7. damages, but give no cofts in this court on either fade. 


Langley verſus B 6, 1741. Caſe 162; 
angley verſus Brown, une 95 70 — aſe 162 
| hn MENT was given in this cauſe, 


A bill has been brought by the ſiſter and heir at law of Richard Lord dard. 


Benthall, to be relieved againſt the deeds executed by Richard Ben- 3 * 


thall in his life-time, to Mrs. Elixabetb Brown, and for inſpection ground in this 
of the title deeds of Mr. Benthall's eſtate, which, after his death, << to ge- 


; k ? lieve either 
came to the hands of Mrs. El:zabeth Brown, and are now in the under the 


defendant's cuſtody, and in caſe the legal eſtate does not paſs by head of fraud 


the deeds, then the plaintiff infiſts upon her right as heir at 1 
law. tence to ſet 
aſide the 


The material queſtion is; whether deeds executed by Mr. Richard _ 
Benthall, an old man, in view and contemplation of a marriage very bill. 
much to his own prejudice, and greatly to the benefit of Mrs. E/;- 
Zzabeth Brown, the intended wife, ſhall be eſtabliſhed in this court, 
notwithſtanding the marriage never took effect; 1050/7. a debt due 
from Mr. Richard Benthall to Mrs. Elizabeth Brown for ſome years 
before, is recited to be part of the conſideration of the following 
deed of leaſe and releaſe, dated Oclober 20, 1718. 


Made between Richard Benthall of the firſt part, Elizabeth Brow: 

of the ſecond part, and truſtees of the third and fourth parts; reci- 

ting, that Robert Benthall was indebted to Elizabeth Brown in 10501. 

and in conſideration thereof, he grants to truſtees, and their heirs, | 

to the uſe of Elizabeth Brown for life, then to truſtees to preſerve 

contingent remainders, then as and for all manors, lands, * — 
| uc 
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ſuch part thereof as ſhe the ſaid Eligabeth Brown ſhall think pro- 
per, to the uſe of truſtees and their heirs, during the life of ſuch 
perſon only as ſhe the ſaid Elizabeth Brown ſhall, by any writing 
or writings, executed by her in the preſence, &c. or by will exe- 
cuted, &c. either abſolutely or conditionally direct, limit, and ap- 
point in truſt for ſuch perſon, &c. 


And for want of ſuch appointment as aforeſaid, to the uſe of 
Thomas Wild his executor, &c. for the term of 500 years, without 
impeachment of waſte, ſubject to the proviſoes, powers, &c. herein 
after declared concerning the ſame, and from and after the expira- 
tion, or other ſooner determination of the 500 years term ; to the uſe 
and behoof of the heirs of the body of the ſaid Erzabeth Brown, and 
for want of ſuch iſſue, then to the uſe of ſuch perſon and perſons, 
his, her, or their heirs, for ſuch eſtate and eſtates, and in ſuch 
manner as the ſaid Eligabeth Brown, whether ſole or married, and 
with or without the conſent of any huſband ſhe ſhall happen to have, 
ſhall, by any writing, &c. or by will or writing purporting a will, 
direct, limit, and appoint, and chargeable with any ſum, &c. not 
exceeding 1000, | 


And it is agreed by and between the ſaid parties, that all and 
every appointment made by the ſaid Elizabeth Brown, by virtue of 
the powers in this deed may from time to time be revoked and a new 


appointment made. — 


And for want of ſuch appointment, then to the uſe of the ſaid 
Elizabeth Brown, her heirs and aſſigns for ever. 


A power to Elizabeth Brown to ſell the premiſſes to pay incum- 
brances. 


A general warranty by Mr. Richard Bentball, who covenants that 
he is ſeized in fee, has full power to grant, that Mrs. Brown and her 
heirs ſhall peaceably enjoy; that the premiſſes are free from incum- 
brances, except a mortgage of 1200/7, and the recognizance of 10001. 
and that he will at his own expence do further acts to aſſure. 


The term of 500 years is declared to raiſe portions out of the 
eſtate for the younger children of the ſaid Elzabeth Brown, not 
excceding 1000/, ng 


The deed of appointment of November 3, 1718, recites the powers 
created by the foregoing ſettlement in the firſt place, and then fol- 
lows the appointment. | 


Now know ye that I the ſaid Elizabeth Broton, in purſuance 
of, &c. do by theſe preſents, &c, appoint, limit, give, and gu 
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te all and * the ſaid manor of Benthall, and all and every 


« the lands, &c. and the reverſion and reverſions thereof, expectant 
« upon my death, in caſe I ſhall die before my intermarriage with 
« the ſaid Richard Benthall, to hold to him the ſaid Richard Ben- 
te hall, his heirs and aſſigns for ever, ſubject nevertheleſs, and upon 
« this expreſs condition, that the ſaid Richard Benthall, his heirs or 
« aſſigns, ſhall, within the ſpace of 12 months next after my de- 
« ceaſe, pay to my brother Jahn Brown the ſum of 300/. to Ra/ph 
« Brown 200. and to Mary Brown 200 but in caſe the ſaid Ri- 
* chard Bentball ſhall marry me the ſaid Elizabeth Brown, then I 
te do hereby declare the appointment and all and every thing contain- 
ce ed therein ſhall be void.” = 


The ſecond deed of appointment bears date March 11, 1719, re- 


cites the leaſe and releaſe, and the foregoing appointment, and then 
follows, 


« Now, know ye, that I the ſaid Eligabeth Brown, for good 
and valuable conſideration me hereunto moving, and in execution 
and performance of the ſaid power reſerved to me in and by the 
ſaid in part recited indenture of releaſe, and alſo in execution and 
performance of all and every other power, &c. reſerved in and 
te by the ſaid indenture, or otherwiſe ; I the ſaid Eligabeth Brown, 
te by theſe preſents, under my band and ſeal, by me atteſted in the 
preſence of J. M. C. M. and Hl. B. do appoint, limit and direct 
te all and ſingular the manor, Cc. in the ſaid recited indenture, ſhall, 
from and after the deceaſe of me the faid Elizabetb Brown, be 
* had, held, and injoyed, &c, unto and to the uſe of the ſaid 


cc 
cc 
ce 


* Richard Benthall for his life: And I do by theſe preſents aſſign 


* and ſet over all, &c. to the ſaid Richard Berthall, and his aſſigns, 
e for the term of his natural life, and from and after the ſeveral 
deceaſes of me the ſaid Elizabeth Broms, and the faid Richard 
Benthall, then to the heirs of the body of me and the ſaid Ri- 
chard Benthall; and for want of ſuch iſſue, to the uſe of m 

brother Jabn Brown, and the heirs of his body; and in default 
of ſuch iſſue of Jobn Brown, the like limitation to Ralpb Brown, 


cc 
cc 
cc 
cc 
cc 
cc 


with remainder to ſuch perſons as Elizabeth Brown ſhould ap- 
point, with a power of revocation by the faid Elisabeth Brown.”? 


and in default of ſuch iſſue of Ralph, the like limitation to Mary, 


J ˙¹wꝛ ̃· . ̃ ˙-üꝛ —ẫ ne Doan 


with relation to the 1050/7. produced by the defendant, and not 
controverted by the plaintiff. 


Elizabeth Broum levied a fine in Trinity term 8 G. 1. two years 
after the death of Richard Benthall, and declared the uſe of it to 
herſelf and her heirs, 


7 8s: | 3E SO In 
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In 1735, long after the fine, was the preſent bill filed. 


To this Elizabeth Brown pleaded a purchaſe for a valuable con- 
fideration, which was over-ruled, and ſhe was ordered to anſwer. 


After the plea was over-ruled, Eligabeth Brown in Eafter term 
1737. ſuffered a common recovery, in which ſhe comes in as 
vouchee, and declares the uſe of it to herſelf in fee. 


This being the ſtate of the caſe, the plaintiff prays that as ſhe is 
heir at law of Richard Benthall, the court either upon the founda- 
tion of her having the legal eſtate, will decree the poſſeſſion to her, 
or that the deeds may be ſet aſide on account of fraud and impo- 
ſition. 


Lord CHANCELLOR. 


Firſt, As to the plaintiff's legal right to the eſtate in poſſeſſion, 


Secondly, If ſhe has no ſuch legal right, then whether ſhe ought 
not to be relieved on the point of fraud and impoſition. 


Thirdly, If there is no fraud or impoſition, whether ſhe ought 
not to be relieved on the ſuggeſtion of miſtakes and blunders in the 
drawer of the deeds, contrary to the intention of the parties, 


There has been one general objection made againſt this bill, that 
the plaintiff ought to be left to her remedy at law by ejectment. 


Where per- In the firſt place the plaintiff is heir at law, and where ſhe can- 
ſons cannot not protect herſelf by ſhewing her title, as the deeds and writings 
ew a title at . . 
law, by the are admitted to be out of her hands, ſhe may properly come into 


writings being this court. 
out of their | 
hands, they 3 : 

may properly A ſecond reaſon for the bill is the applying by way of redemp- 


come into this tjon, for this eſtate is allowed to be incumbred with 700 J. and 
— therefore ſhe was regular in coming here to compel defendants to 
take their money. 


A third reaſon, that the charge of 700 J. is by way of condition 
that the heirs do pay within 12 months, &c. now as the condition 
is broken by the 700 J. not being paid within 12 months, &c. I 
doubt they could not prevail at law. 


As to the merits of the title at law it depends upon two points: 


Firſt, Upon the effect of the deed poll of the third of November 


1718. out of which ſeveral points ariſe. 
3 Secondly, 
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Secondly, What is the effect of the acts ſubſequent to this deed 
poll of the third of November 1718. and alſo what kind of eſtate 
Elizabeth Brown took under the indenture of leaſe and releaſe of 
the 2oth of October 1718. 


She took an eſtate for life with a remainder in tail, Sc. Vide the 
v/ords of the deed itſelf. 


As to the appointment under the deed poll of the third of Novem- 
ber 1718. it certainly was a good appointment of the remainder in 
fee expectant upon her eſtate-tail, 


The next thing to be conſidered on the deed poll is, whether this 
conveyance only operated out of her power, or out of her intereſt 
alſo. 


And it is neceſſary for this purpoſe to conſider the words of the 
deed. 


Now know ye, that the ſaid Elizabeth Brown in purſuance of, 
Sc. doth by theſe preſents, &c. appoint, limit, give and grant all 
and ſingular, Se. and the reverſion, &c. in caſe I ſhall die before 
my intermarriage with the ſaid Richard Benthall, to hold to him the 
ſaid Richard Benthall, his heirs and aſſigns for ever. 


By the words of the deed it is confined to ſome power ; it 1s 
plain therefore nothing paſſed by this deed in point of law, but the 
remainder in fee, and her eſtate-tail remained undiſturbed, and not 
touched by the power : now ſhe does not only limit and appoint, 
but ſhe gives and grants; conſider then whether it can take effect 
out of the intereſt abſtracted from the power. In the firſt place 
there is no conſideration, in the next place no livery, and therefore 
there is no way of ſupporting it but to make it operate by way of 
releaſe to Richard Bentball, as being in poſſeſſion. Co. Lett. ec. 
460. þ. 270. 6. 


If taken upon this foot, it will be ſufficient to create a baſe fee If tenarit in 
to Mr, Bentball, voidable by the iſſue in tail; for if tenant in tail, ——— 
remainder in fee, grants any eſtate to 4. to commence in poſſeſſion an er 
after the death of tenant in tail, and afterwards levies a fine to to commence 
other uſes, the eſtate of A. is merged in the fine. Vide Symonds ter the death 


of tenant in 


verſus Cudmore, Salk, 338. | tail, and then 


levies a fine to 
other uſes; 


The queſtion then will come to this, whether the grant to Rich- I, te is 
ard Benthall can amount to a conveyance in poſſeſſion; and I think merged in the 
it cannot, for it was intended only to take effect after her death, and fie. 

not to paſs any eſtate in poſſeſſion. | 


The 
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The next queſtion will ariſe upon the acts which were ſubſequent | 
to the deed poll. 


The firſt tranſaction was the deed of the 13th of March 1719 


being an appointment to new ufes. 


A ſtrong objection has been made on the part of the phintif 
that it is intirely void, becauſe Elizabeth Brown had made the for- 
mer appointment without reſerving a power of revocation ; and for 
this purpoſe the cafe of Heli verſus Bond has been very much te- 
lied on as the governing caſe. * 


Fg ws yg Bat I am very doubtful whether that cafe will govern the pre- 

on appeal to fent, though I inclined at firſt that it would. This caſe was heard 

pu eee of before Lord Harcourt, who had it ſtated for the opinion of the 

firmed by * Judges of the court of King's Bench, and on appeal to the houſe 

vnanimous of Lords, the decree was affirmed by the unanimous opinion of 

9 ne the Judges of the court of Common Pleas, and court of Exche- 

Common qucr. 

Pleas, and 

— a preſent caſe here are two powers in the very creation ; 
power to appoint uſes, and a power to revoke uſes : now the wer 
to appoint uſes, Elizabeth Brows has executed by the deed of the 
third of November 1718, but the power of revocation has never 
been executed at all; till the deed of the 11th of March 1719. 
then the queſtion will be, whether both might not be executed 
once, as they ſeem to be diſtinct and ſeparate powers: In Heli and 
Bond the power of revocation was executed, and the doubt was, 
whether the uſes could be revoked ftoties quot ies, without reſerving a 


power of revocation. 


There is no occaſion to give a determinate opinion on this point; 
for even ſuppoſing the uſes of the deed in March 1719. are void, I 
think the uſes of the deed in November 1718. are well barred by 


the recovery in 1737. 


* 


What is the conſequence of the fine? why ſhe has barred her 
eftate-tail by virtue of the ſtatute of 4 H. 7. and likewiſe diſconti- 
nued the remairſder in fee. 


* A man. makes a ſettlement, wherein was a power from time to time to revoke the uſes, 
2nd to limit and declare new uſes ; in purſuance of this power he revokes the old uſes, and by 
the ſame deed limits new, without annexing any new power of revocation to thoſe new uſes ; 
atzerwards, thinking he had by the firſt ſettlement a power of revocation Yoties quoties, he by 
another deed revokes the laſt, and again declares other uſes of the ſame lands, 

It was decreed that his power of revocation by the firſt deed was executed, and at an end, 
and by conſequence that the revocation afterwards was without any warrant, = the uſes 
limited on the firſt revocation wuſt ſtand. £9. Ca. Abr. 342. 


But 


* 
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But it is ſtill ſtronger, if you conſider the deed of November 1718. 
as operating only out of her power according to Symonds verſus Cud- 
more, 1 Satk. 338. | 


The next conſideration is the recovery; I am of opinion that as 
the remainder in fee was diſcontinued by the fine, ſo it was well 
barred by the recovery. 5 RS 


It was made a queſtion 1 50 years ago, whether, if tenant in tail, — etg 
remainder in fee, levied a fine, a common recovery would have bar- but is now 
red the fee. Co. El. 388, Barton verſus Lever. Poph. 100. But this ſettled, that if 


. . g . . . | il, 
point is now fully ſettled, and there js not ſo mach as a ſcintila renainer i 
juris remaining to the iſſue in tail, +. . 2 <<». /jg-/4/, fee, levies a 

. ˙ Re e-O*. fme, a com- 
2.2.6 ZZV. Na. fata, mon recovery 


<# . 

Suppoſing it poſſible the deed of the third of November 1718. bars the fee, 
was intended to take effect out of the intereſt; I think it would he _ * iſſue 
void, becauſe it is not to take effect in poſſeſſion till after her death, noob ſintilla 
and the conſequence of this is that ſhe remained tenant in tail with juris. zz. 27 
remainder in fee to Richard Benthall, and fo was barred by the re- . 2 
. : Pare on, 

E. 25. 
Another point to be conſidered, which is as to the effect of the T - 7,22 


fine. 2 „ 
Zi. . 

I take it to be a fine, with proclamations and non- claim. — 

By the deed of appointment in November 1718. in caſe Elizabeth 

Brown did not marry Richard Bentball in her life-time ſhe makes 

him tenant in fee; he dies, ſhe enters and gains a poſſeſſion by 

abatement, levies a fine, and five years paſs; conſider then whether 

the plaintiff by this means is not effectually barred of any legal right. 


The counſel for the plaintiff have founded their relief in equity 
on three grounds. | 


Firſt, On account of fraud and impoſition. 


Secondly, That as this deed was made in view of marriage, as it | 
has not taken effect, it is conſequently void. 


Thirdly, Upon the miſtake and miſapprehenſion of the drawer 
of the conveyance, contrary to the deſign and intention of the par- 
ties Conveying. 


As to the firſt, fraud ond impoſition ; here is no 2 in the 
cauſe of actual fraud: it appears in evidence that Richard Benthall 
was a man of very good underſtanding, and likewiſe bred to the 
law ; that he did not raſhly and precipitately engage in this deed, 
Vo I. II. 3 F but 
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but took three days to confider, and give inſtructions about this ſet. 
tlement : neither is there a fyllable of proof, that Mrs. Elizabeth 
Brown herſelf uſed any art to impoſe upon him, or to draw him in 
to execute this deed in her favour, 


If chere is no proof of actual fraud, then conſider the circumſtance 
of fraud ariſing from the internal evidence in the deeds themſelves; 
now it muſt be admitted that there are ſuch marks of fraud upon 
the face of it, as may juſtly create ſuſpicion in any court whatever: 
it cannot be called a purchaſe, becauſe 1050 /. the pecuniary con- 
ſideration, is by no means equal to the value of the eſtate ; but 
then the queſtion will be, whether this objection may not be an- 
ſwered by the apparent intention of Mr. Richard Benthall, that the 

. . .-. Whole eſtate ſhould paſs to her in poſſeſſion in his life-time, which 
is manifeſt from his declarations both before and after the execution 
of the deed. 


* 


It is no That a perſon puts a groundleſs and unguarded confidence in ano- 
CR. ther, is hg Was daten In a court of equity to ſet aſide a deed; but 
ty to ſet aſide it is plain that ſhe had an equal confidence at leaſt, for it appears in 
N _—_ the cauſe that ſhe truſted him for a long time with 1050/. of her 
— money, without taking ſo much as a note of hand, or any other ſe- 


conkdence in curity whatever. 
The ſecond ground of relief is, that as the deed was made in view 
of marriage, which never took effect, the deed is conſequently void, 


222 The law of Scotland on this point, is, Cauſa data non ſecuta, like 

1 de an exchange between parties, if not executed on one ſide, it is void on 
g to | 

Arict rules of the other: but I do not think I am to judge here according to the 

— 4 ſtrict rules of law with relation to a gift of lands cauſa matrimonii 

matrimonii prclocuti. 

prælocuti. 


Though the It is objected by the defendant's counſel, that to go upon this ground 
7 of relief, the marriage not taking effeft, would be contrary to the 
ſed in a deed, ſtatute of frauds and perjuries, becauſe here is no conſideration of 
jo leg ue marriage expreſſed in the deed it itſelf ; but there are many caſes in 
what was the this court where though the confideration is not expreſſed in a deed, 
material con- yet if it appears to the court, what was the real and material conſi- 
COR * deration, it has had great weight with the court, notwithſtanding 
weight, not the ſtatute of frauds and perjuries. _ 
withſtanding 
gad f But the ſtrongeſt part of the defendant's caſe is, that though there 
* was a marriage intended, yet this deed was not to be the marriage 
ſettlement, but if the marriage took effect a new one was to be ex- 


ecuted, and it appears in proof that this was the deſign, 


2 | But 
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But however abſurd the intention of this deed ſeems to be, yet 


Elizabeth Brown might provide for all the uſed of the marriage ſet- 
lement under it, if ſhe thought fit. 


The third ground of relief is, miſtakes and miſapprehenſions in Miflakes and 


the drawer of the deeds contrary to the deſign of the parties. 


miſapprehen- 


ſions in the 


draw 
And to be ſure this is as much a head of relief as fraud and im- — 7— 25 


poſition, and under this head it is inſiſted on, that the deed was Tp. * head 


of relief as 


intended only by way of mortgage or ſecurity ; but on looking into fraud and im- 
it, nothing of this kind appears upon the face of it ; the only thing poſition. 


that has at all the air of it, is the ſtated account of the ſame date 


5 ha £2 . 
[F247 


with the leaſe and releaſe October the 20th 1718. But I am of opi- e 
nion this was only done with regard to the 10504. and to create an t # / 


evidence of the debt. 


The next thing inſiſted on in behalf of the plaintiff is, that if the 
conſtruction of the deed of October 20, 1718. ſhould prevail, which 
the defendant endeavours to put upon it, then there is not ſo much 
as an eſtate for life given to Richard Benthall before the marriage, 
which is always uſual in marriage ſettlements. 


I do take this to be a blunder in the drawer of this conveyance, 
and therefore if Mr. Benthall in his life-time had come'into a court 
of equity to be relieved, the court would have done it on conditions; 
but this is of no conſequence to the plaintiff. 


The great point for the plaintiff is, that taking the deed poll of 
the third of November 1718. as part of the agreement, the drawers 
of it have ſo framed it as to let Mrs. Elizabeth Brown bar the re- 
mainder by the eſtate-tail being left in her power, and that ſhe has 
taken an undue advantage. 


o 


1-9 <: 
e refer <a 04 
| A 8 wt 5 


If this had appeared in the cauſe, I ſhould have been of opinion | 


to relieve; but I muſt own, after conſidering the evidence with all 
the care and circumſpection I am maſter of, I cannot find ſufficient 


proof of an undue advantage: three witneſſes ſpeak fully to Mr. 


Benthall's mind and declarations with regard to his great love and 
affection for Mrs. Elizabeth Brown, and his deſire that ſhe ſhould 
have the whole eſtate, and that he expreſſed himſelf fo, both before 
and after the execution of the deed. 


I am very doubtful, as the deed of the 20th of Ocłober 1718. is 
worded, if Mrs. Elizabeth Brown might not tottes guoties revoke the 
uſes of any deed : but if ſhe could do the ſame by a fine, a court 
of equity will not take the Power from her. 


Though 


* 
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Though there is only parol evidence of Mr. Benthall's intention 
that Mrs. Elizabeth Brown ſhould do what ſhe thought fit with the 
eſtate, yet this is ſufficient to rebut an equity : and in this light is 
like the caſe of Standard verſus Metcalf before Lord Talbot. 


Length of time is a material ingredient for the defendant, becauſe 
it may have prevented her from having the benefit of ſuch evidence, 
as ſhe might have had if the plaintiff had applied ſooner for relief. 


On the whole I do think there is not any room to relieve upon the 
ſeveral heads of fraud, intended marriage or miſtake, or to ſet aſide 
the deed, and therefore as to this the bill muſt be diſmiſſed, 


But however I will leave it to the plaintiff's choice, whether ſhe 
will try the right at law; and if ſhe has a mind to try it, I will give 
her the affiſtance of this court in clearing all difficulties by removin 


the term for 500 years, out of her way, ſo that ſhe may be able to 
come at the right. | 


4 


Caſe 163. Kinaſton verſus Clark, Trinity vacation 1741. 
of AC Ion SL x" fk * EE 


_ "3 hone 4 He ral part nts — 
7. D. «n his "THOMAS Delahay on bis marriage fettled his eſtite on himſelf 
marriage ſet- * for life, on his wife for life, remainder to truſtees to preſerve 
perm mrmas contingent remainders, remainder to his firſt and every other ſon 
life, on his in tail male, remainder to himſelf in fee; there was iſſue a ſon; Tho- 
wite for ie, mas, the father, died indebted by bond, the ſon afterwards died 
truſtees to Without ifſue, but by his will had deviſed the eſtate to the defendant 
rr, Sc. Clark in fee. * 
remainder to f 
bis firſt and every other ſon in tail male, remainder to himſelf in fee; a ſon born, the father dies indebted 
by bond, the fon afterwards dies without iſſue, but by his will deviſes the eſtate to the defendant in fee. 


Lord Hardwicke held, the reverſion being come into poſſeſſion, was aſſets to pay the father*s debts, notwithſlanding 
the dewiſe of the ſon. | 


n , 2. 5 J. . 7 .- au, . rpe-E— 
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Ihe queſtion is, whether the reverſion in fee, which is now 
come into poſſeſſion, ſhall be aſſets to pay the bond debts of Delahay 


the father. 
; I am of opinion that this reverſion being come into poſſeſſion is 
aſſets to pay the debts of the father, notwithſtanding the ſon has de- 
viſed it to the defendant. 
The deſect in 


„ e Before the ſtatute of 3 V. 3. cap. 14. the heir was not bound by 
5. of fraudu. lands deſcending to him where ſold or aliened before action brought, 


N and if an obligor deviſed his land, the deviſee ſo ſelling was not 


medied by; liable to the obligee: this ſtatute was to remedy the defect in 13 
1. & M. cap. | I Eli. 
14. | | 
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liz. cap. 5. of fraudulent conveyances, and to extend it to frau- 
dulent deviſes.  ' | 


Firſt, I will conſider whether this caſe is within the intention of 
the ſtatute of 3 W. 3. 


Secondly, whether there are words to explain that intention. 


The general view of the act is to prevent creditors from being de- 
frauded of their debts, and to make all deviſees equal with the heir 
where lands deſcend upon him, 


The known rule upon ſtatutes made to prevent frauds is, that 
they ought to have the moſt liberal conſtruction, as in Twine's caſe, * 


There are many caſes where the enacting part in a ſtatute extends The enaQing 
further than the preamble even in criminal matters, as in an act Pa 2 hr 
made in 33 Hen. 8. cap. 23. for trying treaſons and murders, where further than 


the words being within the King's dominions or without, it has been the preamble 


extended to trials in the Veſi-Indies, and perſons have been tried — Ae 
there and executed by virtue of this act. criminal mat- 
ters. 
The 33 Hen. 


It has been objected, that where a preamble is tied up to a par- f. . 23. 
ticular caſe, the court will carry it no further, unlefs there are expreſs for trying 
words in the enacting part which extend it further. treaſons, Sc. 

within the 
| King's domi- 

Now in this ſtatute there are two parts of the preamble, and both _—_— _ 

are not tied up to one caſe ; for the firſt part is general, and the latter ended 0 


| extended to 
only confined to a particular caſe. trials in the 
| | | Weft-Indies. , 
The heir is as much debtor upon the bond as the obligor, and 
An heir muſt 


ſo laid down in Ploden 440. who is more large upon this head | "charge 72 
than any of the ſubſequent reporters ; an heir muſt be charged in 5 abet as 
the debet as well as, the detinet, and before the ſtatute of Jeofarls it well as 70 


8 5 R * detinet, and 
would have been error if otherwiſe, which ſhews plainly the heir befors ca 


is to be conſidered as a debtor: if judgment go by default againſtwure ef jeor 


. f 22 1 fails, it would 
an executor, it can only be de bonzs teſtatoris; but if judgment be by Oy 


default againſt the heir, it may be againſt him perſonally, which is for if other- 
another proof of the laws conſidering him as a debtor. wiſe, which 
| ſhews he is to 
be conſidered as a debtor. | 
If judgment be by default againſt an executor, it can only be de Bonis teſtatoris; but if againſt the heir, it 
may be ae bonis propriis. XS 


— 


— — — 


* Twine's caſe, 3 Co. 82. it was reſolved in this caſe by the whole court, that all ſtatutes 
made againſt fraud, ſhould be liberally and beneficially expounded to ſuppreſs the fraud, and 
according to their opinions divers reſolutions have been made. 


Vor. II. 30 Mr. 
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A fon and a Mr. Murray council for the defendant put this caſe : a fon and a 


daughter bY 3 daughter by one venter, a ſon by the ſecond venter, the father dies 


ſon by the indebted, the ſon by the firſt venter enters, is ſeiſed, and dies, the 


ſecond, en n, daughter is intitled being a poſſeſſio fratris, and, ſaid Mr. Murray, 


Jebted, the ſhe is not chargeable with the father's debts; but I deny his poſition, 
don by the frſt for ſhe is plainly liable to the debt. | 


enters, is 
ag og The act is to prevent the defrauding the creditors of any debtors. 


daughter is 


ted, being If lands had come to an heir in poſſeſſion, and he had deviſed them 

a poſſe/ſio fra f 3 * 

*is, and is before the writ brought, it is certainly within the ſtatute; why not 

2 . if it comes to him in reverſion? if in the preſent caſe there had been 

father's debt. 10 deviſe, but the lands had deſcended to the heir of the ſon, and 
then the eſtate- tail determined, and ſo in infinitum, they would have 


been chargeable. 


It is an inae- Though the law ſays that a reverſion after an eſtate- tail is not aſ- 


* 4 . 5: curate exprel- ſets,” yet it is a groſs and inaccurate expreſſion, and is only ſub modo, 


. 5 t { a — — 0 7 . . 
os on after for there is a liableneſs which makes it aſſets in futuro, or in other 


* tail words a quality to be liable to the debt in futuro. 
is not aſlets, 
for there is a liableneſs which makes it aſſets in futuro. 


The ſon's re- Indeed the ſon might have ſuffered a recovery, and barred the re- 
covery would 


have barred verſion in fee, and there the father's creditors would not have come 
the creditors; in; if he had levied a fine only, it would have barred the eſtate-tail, 


a fine would s . 
| 3 but the reverſion in fee would have been liable. 


it, for the re- £ | 
| verſion in fee This court carries it's power further than the law in ſome caſes: 


—_ * for inſtance, in reſpect to an advowſon in groſs, however doubtful it 
ble. may be at common law, whether it is aſſets, or is extendable on an 


5 elegit, as no yearly value can be put upon it, yet Lord Chancellor 
e. 1 King in Tong and Robinſon, Michaelmas term 1730.1 decreed it to be 
3.9% - £62, 46,4 ſold to pay debts by ſpecialty. 


3. hire. fart. (hn: 
SFF6. 


G l Upon the whole, I think even at law an action might have been 


2 into poſſeſſion, maintained againſt the heir and this deviſee, and ſuch a pleading 
. Mov. is liable to the is Warranted in CHyt's Entries. I am of opinion too that this eſtate, 


— ſpecialty deb * . > "ho | 
pry wy rang which is now come into poſſeſſion, is liable to the ſpecialty debts of 


and by cir- the father, and by circuity the ſimple- contract creditors are to ſtand 


cuity the fim- in the place of ſatisfied bonds. 
ple · contract 


ctreditors are to ſtand in the place of ſatisfied bonds. 


Bates 
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Bates verſus Dandy, July 16, 1741. Caſe 164. 


n wife was one of three ſiſters intitled to her brother 
3 : SY el J. D. who 
Jobn Dyer's perſonal eſtate, who died inteſtate, and adminiſtra- died inteſtate, 
tion was granted to two perſons, the three wives and their huſbands, left three 
and one of the adminiſtrators came to an agreement to divide the per- _ —_— 
ſonal eſtate in thirds, a third allotted to each : a memorandum under being agreed 
the account was ſigned by all; two mortgages, one in fee, the other to be divided 
, . into thirds, 
for a term, each for 150/. were allotted to Dandy's wife, but the,,, mort. 
legal intereſt was not aſſigned, but by the memorandum, was agreed gages, one in 
to be aſſigned : before any aſſignment, Dandy borrowed 2001. of the f. the other 
laintiff on note, and by agreement under hand took notice that he each for 150, 
had, the better to ſecure the 200/. left two mortgages with the plain- were allotted 


tiff, which he was intitled to, and promiſed forthwith to aſſign them 2 Eee 


to the plaintiff. Before any thing done, Dandy died; the plaintiff's the fiters; be- 
bill is brought againſt the wife of Dandy, againſt Dandy's admi- fore any al- 


. * 2 — * fi 
niſtrator, and againſt the mortgagors, to be paid his 200 J. and in- HH bor. 
tereſt, or to forecloſe the mortgages, rowed 200 J. 

of the plain- 


tif on note, and as a farther ſecurity left the two mortgages with him, and gave his note, promiſing to 
aſſign them, and then dies. Bill brought againſt bis adminiſtrator, and againſt the mortgagors, to be paid 
principal and intereſt, or to forecloſe. Lora Harawicke held, that the huſbund's promiſe to procure an afſign- 
ment of the mortgoges, amounted in equity to a diſpoſition of them pro tanto, /o as to ſatisfy the plaintiff 's dibt, 
which being done, they belong to the wife as her choſes in action. 


The wife inſiſted that the mortgages were her cheſes in action, and 
not having been aſſigned by her huſband ſurvived to her, or at 
leaſt that ſhe was intitled to them on paying the plaintiff. 


The adminiſtrator of the huſband infiſted that in equity what 
Dandy had done amounted to an aſſignment, and that he was in- 
titled to redeem the plaintiff. 


Lord CHANCELLOR. 


The agreement amongſt the three ſiſters, and ſeparating the 
mortgages from other parts of the eſtate, was an appropriation of 
the mortgages to Dandy and his wife, and Dyer's heir and admini- 
ſtrator were truſtees for Dandy and his wife in the two mortgages. 
Secondly, That Dandy being intitled in right of his wife to the truſt 
of theſe mortgages, he had a power to aſſign them for his own ule. 
Thirdly, That leaving them with the plaintiff, and giving his note, 
promiſing that he would procure them to be aſſigned, amounted in 
equity to a diſpoſition of them for ſo much as to ſatisfy the debt to 
the plaintiff, but not more; for though he might have diſpoſed of 
the whole in the manner he did, his intention was only to ſecure the 
plaintiff's debt, which being done, they belong to the widow as 
her choſes in afion, and not to the huſband's adminiſtrator. 

: ER Although 


9 
. 


2 


— 
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> 


* S 


208 | CA S E S Argued and Determined 


Ifa bond be Although one of the mortgages was in fee, it made no difference; 
2 * if a bond be given to a feme ſole, who afterwards marries, the 
2 *fer. huſband and wife muſt join in the action, and both muſt recover; 
wards, the but if a bond be made to the wife ſubſequent to her marriage, 


huſband and . . , ; 
wife molt join the huſband alone, without the wife, may bring the action and 
in the action; recover. 


otherwiſe, if 
made to the wife after marriage, the huſband alone may bring the action and recover. 


A huſband That as the huſband may aſſign the wife's term, ſo he may the 
may aſſign the try ſt of the wife's term, unleſs it be the truſt of a term from him 


f th *f . . . . 
3 term, for the wife's benefit; he may likewiſe diſpoſe of the wife's mort- 
unleſs i be a gage in fee, as well as her mortgage for a term. 
tru rom 
himſelf for the wife's benefit; ſo likewiſe he may diſpoſe of her mortgage in fee, as well as her mortgage 
for a term. 0 * 


A huſband The huſband may aſſign the wife's choſe in action, or a poſſibi- 


fili f 0 . . . | - 
mr Fg pockdi. lity that the wife is intitled to, as well as her term, ſo that it be 


hy, ifit be not voluntary, but for a valuable conſideration; but though he can- 
TT not diſpoſe of her choſe in action without a valuable conſideration, 
bathe can yet he may releaſe the wife's bond without receiving any part of the 


releaſe her money. 
bond without 


receiving any 


part of the The caſes that have been cited of Theobald; verſus Defay, and 
money. Packer verſus Windham, Prec. in Chanc. 412. conſiſted of many par- 
ticular circumſtances, and ſo are not applicable to this caſe, 


3 1 2 n . 
9 4 DS 1 2 fe LE age 


Caſe 165. Hill verſus Adams, on appeal fro the Rolls, July 16, 
174 | 


* 
Tha _ N 1711, the defendant purchaſed a real eſtate of the plaintiff's 


(ed a real e. 1 huſband, and the eſtate being in mortgage for a term, it was 
ſtare of the agreed that the mortgage ſhould be paid off out of the purchaſc 
war go Ava money, and the term aſſigned to a truſtee for the purchaſer to at- 
eſtate being in tend the inheritance, which was done- accordingly ; the huſband 
mortgage for died in 1719, and in 1737, the plaintiff brought her bill againſt 


a term, he b 
ee pM the defendant for an account of profits, and to be paid her dower. 


it off out of the purchaſe money, and to aſſign the term to a truſtee for the purchaſer to attend the in- 
| heritance, which was accordingly done ; the huſband died in 1719, and in 1737 the plaintiff brought her 
bill againſt the defendant, for an account of profits, and to be paid her dower : Sir T homas Abney, fitting 


for the Maſter of the Rolls, decreed dower for the plaintiff, b 
diſmiſſed the bill wwithaut coſts, / plaintiff, but Lord Chancellor reverſed the decree, and 


It was admitted by the defendant's council, that the wife may 
be let into dower againſt a mortgage, and may be let in to redeem 
for that purpoſe againſt a purchaſer ; but if a purchaſer takes in 
a term prior to the wife's right of dower, whether it be a ſatisfied 
term, or money paid for it, it is a bar to the wife's having dower, 
and, if any thing, the payment of money for the aſſignment of 

the 
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' the term makes it rather ſtronger; ſo if a purchaſer takes in a 
mortgage, the feme cannot redeem : a truſt term attendant on the 
inheritance is the inheritance it ſelf: notice to the purchaſer of the ; 
marriage and right of dower make no difference: a woman cannot 

be endowed of a truſt eſtate, though the huſband may be tenant by 

the curteſy of it. 


It was inſiſted for the plaintiff, that in the preſent caſe, the huſ- 

band did not join with the mortgagee in aſſigning the term, but it 

was anſwered that the aſſignment of the term, and the purchaſe, 

was all one tranſaction, and done at the ſame time, and that the 

wife cannot be in a better condition againſt the purchaſer than the 

huſband would have been. Caſes cited, Radnor and Yandebendy, *' | 
Shower's Parl. Caf. 69. Banks verſus Sutton, 2 W. 632. Wray verſus 
Williams, 1 P. W. 137, Brown verſus Gibbs, Preced. in Eg. y. 


Sir Thomas Abney, in the abſence of the Maſter of the Rolls, de- Since the caſe 


creed dower for the plaintiff; but on an appeal to my Lord Chan- 3 


cellor, he reverſed the decree, and diſmiſſed the bill without coſts; ꝙ it has been 
and ſaid, ſince the caſe of Radnor verſus Vandebendy, it was a ſet- 2 ſeuled rule, 


tled rule of the court, that if a purchaſer took in a term precedent _ ke, = 


to the right of dower, whether it was a ſatisfied term, or money ken in a term 
paid for it, it was a bar to the wife's dower; but if the mortgage 3 5 
had ſubſiſted at the huſband's death, the wife might have redeem- yoo. be it 
ed, and been intitled to her dower ; or if the huſband had paid off a ſatisfied one, 
the mortgage, and taken an aflignment of the term to attend the 2 f any 
inheritance, and died ſeized, the wife would have been endowed ; bar to the 
but if a purchaſer come in after the mortgage is paid off, and wife's dower; 


the death of the huſband, and takes an aſſignment of the term, ned. bu — 
that would prevent dower. Res | ſubſiſted at 
Y the huſband's 


death, the wife might have redeemed and been intitled 7 diner; or if he had paid it off, and taken an aſbga- 
ment of the term to attend the inheritance, and died ſeized, the wife would have been endowed. 


He ſaid the term in Radnor verſus Vandebendy was not a ſatisfied 
term, but he thought there was no difference, whether the term 
was ſatisfied or not, .or whether the purchaſer paid for it, but of the 
two, the latter was moſt favourable. - 


;} Radnor verſus Vandebendy is the rule to go by; and it has been 

generally ſaid in courts upon theſe occaſions, they would not go a 
jot further than that caſe, nor will I; but I think the preſent caſe 
rather ſtronger againſt dower. | 


It might have been as well at firſt, if caſes of dower and curteſy All the caſes 
had been left to common law, but commiſeration to dowrefles hath in relation to 
. b : the point of 
ariſen from indulgency to tenants by the curteſy, but all the cafes are qower are ſet- 


ſettled and reconciled in Radnor and Vandebendy, and therefore the ded and re. 


term here muſt be prior to the wife's right of dower. | —_— 45 


Vo 1. II. 3H Michaux Vandebench. 


— — —V—- I _ By 2 - 
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Caſe 166. Michaux verſus Grove, July 22, 1741. 

Theproteſtant HE bill was brought by a proteſtant, next of kin, to have 
- . an account of a rent- charge ſettled on the defendant upon 

tled to the marriage, ſuggeſting ſhe was a papiſt. 

profits in caſe | 

of deſcents, 


for in caſe of On a demurrer to the relief prayed by the bill, Lord Chancellor 
a purchaſe, or ſaid, in the ſtatute of 11 & 12 V. 3. c. 4. intitled, An act for the 


phy preventing the growth of popery, there are two clauſes in the fourth 


void by the ſection. | 
ſtatute of 11 


N part reſpects deſcents. 
The ſecond reſpects purchaſes. 


It hath been ſettled that the n next of kin are only in- 
titled to the profits in caſe of deſcents, for in the caſe of a purchaſe 


or grant by a papiſt, they are utterly void by the ſtatute, and there- 
fore allowed the demurrer. 


Mr. Attorney General ſaid, in the caſe of Hill verſus Filkin, 

2 Vm. g. Lord Macclesfield was of opinion, that a deviſe to an in- 

fant papiſt, if he was of ſuch an age as was capable to profeſs the 

popiſh religion, was a void deviſe, for taking by deviſe is a taking 

by purchaſe : but Lordi Chancellor King held, if ſuch deviſee did 
conform at eighteen, that was ſufficient, |: 


Caſe 167. Anonymous, Fuly 24, 1741. 


* e . Motion for a ne exeat regno upon a bill filed by one who had 


eee brought an action at law on a marriage contract, and recover- 
being granted, ed a verdict the laſt fittings for conſiderable damages, the defendant 


y — threatning, that before the plaintiff could have final judgment, ſo as 
table demand, to take out execution, which was within four days, in the next term, 
except where he would leave the kingdom. 

a wire 1ved in : 


the ſpiritual court for alimony, and the huſband threatened to leave the kingdom, and to aid that court, 
and out of compaſſion to her it was granted. hor 


Lord Chancellor upon a former motion ordered precedents to be 
ſearched, and it came on this day again, when ſerjeant Kettleby, 


council for the plaintiff, cited Read verſus Read, Cb. Ca, 115. where 
ſeveral other caſes are mentioned, 


* Fe 
: * 
| _ This 
Fr 4 
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This bill is merely for a ne exeat regno, on which no decree can 
be made, and if I was to grant the motion, I muſt difcharge it upon 
the defendant's putting in bail, which the plaintiff might have had 
when he brought his action, upon an application to a judge at his 
chambers, and an affidavit of ſpecial damages; though generally 
in ſuch actions bail is not requiſite: a ne exeat regno hath been 
granted only in a ſingle inſtance, where a wife ſued in the ſpiritual 
court for alimony, and the huſband threatened to leave the king- 
dom, and it was done out of compaſſion to her, and to aid that 
court; there is no other inſtance of its being granted where it is not a. A ace. Hut. 
mere equitable demand; his lordſhip denied the motion. 7 


The Drapers Company and others verſus Davis, July 23, Caſe 168. 
1741. 8 | 


HIS caufe was ſet down to be heard on the Maſter's report; 
and the point for Lord Chancellor's conſideration was, whether 
intereſt ſhould be allowed, (upon the ſeveral liquidated ſums under a 
former report, dated April 13, 1713, thereby ſtated to be due for the 
arrears of an annuity given under the will of Sir William Boreman, 
to John Boreman) in favour of Thomas Harding, as the admini- 


ſtrator of John Boreman, who died as long ago as December 4, 
1696, vs 


74 
Lord CHANCELLOR. 


There is no certain rule of the court for giving of intereſt on ar- In ,,q,on e f e 
rears of an annuity; the firſt inſtance of its being done in this court, arrears of an J. fee 
was in the caſe of Ferrers verſus Ferrers, Caſ. in Eq. in Lord Talbot's **nuity, . 


time, p. 2:"but it hath been done in many inſtances fince, and for — — 
the moſt part where it was the bread ↄf the wife or child. diving inte- 


” 2 5 tf] . ſt; the moſt 
7 Bye e, ee. ge. a "a ren; 
Fand &, . ot Fun requent i ces are, where it was the, bread of a wife or chil 
747. ** 4 — 25. —. . e x ww | —— — , 


29 — 
a e.. YT UTTER AS Pe fiir Oat — Ma Por tp i „„ —— 
A diſtinction has been made when it ariſes upon a contract, and The court 25 AG 
where it was voluntary, but that is not a good diſtinRion, for if an 32 
annuity be given by a will for the education and maintenance of the of an annuity, 
annuitant, the court will do it: in the preſent caſe it was given to — | 94 
him that was heir at law to the deviſor, till he attained his age of port was con- 
24 years, he died before that age, and the annuity was paid for great firmed, which 
part of the time the annuitant lived, but at his death there was about ay Somme 
ſeven hundred and ſeventy pounds due; and on the report for fur- the repreſen- 
ther directions, this day his Lordſhip gave intereſt from the time tative of the 
that the report of 1713 was confirmed, which was twenty-eight only. Pry 
years, and this in favour of the repreſentative only of the annuitant 


Thomas Harding. 
Lord 
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Caſe 166. Michaux verſus Grove, July 22, 1741. 

e HE bill was brought by a proteſtant, next of kin, to have 
e an account of a rent- charge ſettled on the defendant upon 

ted to the marriage, ſuggeſting ſhe was a papiſt. 

pro ts in e : 


of deſcents, 


for in caſe of On a demurrer to the relief prayed by the bill, Lord Chancellor 
a purchaſe, or ſaid, in the ſtatute of 11 & 12 V. 3. c. 4. intitled, An act for the 
1 preventing the growth of popery, there are two clauſes in the fourth 
— by 17 ſection. 

tute 11 


Sn. The firſt part reſpects deſcents. 
The ſecond reſpects purchaſes. 


It hath been ſettled that the r next of kin are only in- 
titled to the profits in caſe of deſcents, for in the caſe of a purchaſe 


or grant by a papiſt, they are utterly void by the ſtatute, and there- 
fore allowed the demurrer. 


Mr. Attorney General ſaid, in the caſe of Hill verſus Filkin, 

2 Ws. g. Lord Macclesfield was of opinion, that a deviſe to an in- 

fant papiſt, if he was of ſuch an age as was capable to profeſs the 

Popith religion, was a void deviſe, for taking by deviſe is a taking 

by purchaſe : but Lord{Chancellor King held, if ſuch deviſee did 
conform at eighteen, that was ſufficient. ES 


Caſe 167. Anonymous, Fuly 24, 1741. 
cant Motion for a ne exeat regno upon a bill filed by one who had 
2 = brought an action at law on a marriage contract, and recover- 


being granted, ed a verdict the laſt fittings for conſiderable damages, the defendant 
where it 13 8 threatning, that before the 1 could have final judgment, ſo as 
table demand, to take out execution, which was within four days, in the next term, 


except where he would leave the kingdom. 
a wife ſued in | 


the ſpiritual court for alimony, and the huſband threatened to leave the kingdom, and to aid that court, 
and out of compaſſion to her it was granted. ; 


Lord Chancellor upon a former motion ordered precedents to be 
ſearched, and it came on this day again, when ſerjeant Kertleby, 


council for the plaintiff, cited Read verſus Read, Ch. Ca, 11 5. where 
ſeveral other caſes are mentioned, 


This 
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This bill is merely for a ne exeat regno, on which no decree can 
be made, and if I was to grant the motion, I muſt difcharge it upon 
the defendant's putting in bail, which the plaintiff might have had 
when he brought his action, upon an application to a judge at his 
chambers, and an affidavit of ſpecial damages; though generally 
in ſuch actions bail is not requiſite: a ne exeat regno hath been 
granted only in a ſingle inſtance, where a wife ſued in the ſpiritual 
court for alimony, and the huſband threatened to leave the king- 
dom, and it was done out of compaſſion to her, and to aid that | 
court; there is no other inſtance of its being granted where it is not a Ae ace. Arn #7, 
mere equitable demand; his lordſhip denied the motion. 7 


— W . 


The Drapers Company and others verſus Davis, July 23, Caſe 168. 
1741. 5 


HIS cauſe was ſet down to be heard on the Maſter's report; 
and the point for Lord Chancellor's conſideration was, whether 
intereſt ſhould be allowed, (upon the ſeveral liquidated ſums under a 
former report, dated April 13, 8 3, thereby ſtated to be due for the 
arrears of an annuity given under the will of Sir William Boreman, 
to Jobn Boreman) in favour of Thomas Harding, as the admini- 
ſtrator of John Boreman, who died as long ago as December 4, 
1696, 
7 S., 


Lok CHRARNcELLOR. 


There is no certain rule of the court for giving of intereſt on ar- In qc... 8 e. 
rears of an annuity; the firſt inſtance of its being done in this court, arrears of an 54 1, eee 
was in the caſe of Ferrers verſus Ferrers, Caf. in Eq. in Lord Talbot's — * 
time, p. 2. but it hath been done in many 3 and for certain rule of 
the moſt here it was the bread of the wife or child. giving inte- 

TT | rf a . e. 7. —_— ow rll: in matt 


3 ee e e fl; he m 
r hen þ he pl of pi = 9, eg ee 
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A diſtinction has been made when it ariſes upon a contract, and — cot 5:22. . 


him that was heir at law to the deviſor, till he attained his age of po was con- 
24 years, he died before that age, and the annuity was paid for great firmed, which 
part of the time the annuitant lived, but at his death there was about 12 
ſeven hundred and ſeventy pounds due; and on the report for fur- the repreſen- 
ther directions, this day his Lordſhip gave intereſt from the time _ — che 
that the report of 1713 was confirmed, which was twenty-eight only. 

years, and this in favour of the repreſentative only of the annuitant 


Thomas Harding. 
Lord 
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Intereſt is of. Lord Hardwicke faid, the court often decrees intereſt from the 
ten decreed time the demand was liquidated, though the debt did not carry in- 
from the time 8 | , 

the demand tereſt in its own nature, but he would not carry the intereſt any 


wa liquide- higher than as above directed in the preſent caſe. 
ted, thoug ; 


= nb And in conſequence of this. opinion, his lordſhip ordered the 


_ rereſtin its maſter to compute intereſt upon the liquidated ſum reported due by 
own natur*- the report of the 13th of April 1713, for the arrears of the annuity 
given by the will of Sir William Boreman wo Boreman at the 
rate of 5/. cent. per ann. from the 21ſt of July 1713, and that 
ſuch intereſt be added to the principal ſum reported due for the ar- 

rears of the ſaid annuity. 


Caſe 169. Attorney General verſus Davy, in the vacation of Trin. 
Term 1741. 


IN G Edward the Sixth by charter incorporated twelve per- 
Wee ſons by name, to elect a chaplain for the church of Mirton in 
rated, — Lincolnſhire, and by another clauſe three of the twelve were to chuſe 
jor 22 hy A chaplain to officiate in the church of Sandford, within the pariſh 


of Kirton, with the conſent and approbation of the major part of the 
a8, though inhabitants of Sandford. 


Where a cer- 


nothing be | 
1 Upon a late vacancy two of the three choſe a chaplain with the 


conſent of the major part of the inhabitants of Sandford, the third 
diflented; and the queſtion was, whether this was a good choice. 


LoRD CHANCELLOR. 


It cannot be diſputed, that wherever a certaia number are incor- 
porated, a majer part of them may do any corporate act; ſo if all 
are ſummoned, and part appear, a major part of thoſe that ap- 


pear may do a corporate act, though nothing be mentioned in the 
charter of the major part, 


Ft is not ne- This is the common conſtruction of charters, and I am of opinion 
pres foro that the three are a corporation for the purpoſe they are appointed, 
rate act ſhould and that the major part of them may do any corporate act; this was 
wa the a corporate act, and the choice too was confirmed, and conſequently 
corporation, not neceſſary that all the three ſhould join; but if the act to be done 
| by a ſelect number of the twelve had been by a different charter, it 
would have been other wiſe; it is not neceſſary that every corporate 

act ſhould be under the ſeal of the corporation, nor did this need 


the corporation ſeal. 


3 Taylor 
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Taylor verſus Allen, October 29, 1741. Caſe 170. 


Motion was made for an injunction to reſtrain the defendant A wife who 
from getting in the aſſets of her teſtator, and for a receiver to w an execu- 


be appointed. | trix reſtrained 
10 2 
The teſtator made the defendant, who was a feme covert, his hug f ver 
executrix, the huſband being then in England, but at the death of in the ef 
the teſtator, the defendant's huſband was in the Veſt-Indies. Indies, aud 


INES 
An affidavit was read on the part of the plaintiff, in which the of this court 


deponent ſwears that he has heard and believes the huſband of the 
executrix is in very indifferent circumſtances, and not a reſponſible 
perſon. 


The defendant in her affidavit admits her huſband may owe debts 
to tradeſmen, but in other reſpects is not in bad circumſtances. 


Lok CHANCELLOR, 


There are ſeveral inſtances where this court have interpoſed to 
prevent an executor from getting aſſets of a teſtator into his hands 
upon particular circumſtances ; and this is one of theſe caſes, for 
the huſband being in the Meſt-Indies, and not amenable to the pro- 
ceſs of this court, the plaintiff can have no remedy, if the exe- 
cutrix ſhould waſte the aſſets, or refuſe to pay, becauſe the huſ- 
band muſt be joined in the action. Kat 


The affidavit beſides, on the part of the plaintiff, is very ſuffi- 4 — 7 
cient to induce this court to appoint a receiver who may collect os - i 


in the aſſets of the teſtator, and who likewiſe may be impowered and to bring 


- , 4 2 | actions in the 
to bring actions in the name of the executrix for recovery of 3 


debts due to teſtator's eſtate; but then the receiver muſt give ſuffi- executrix, 


cient ſecurity to indemnify the executrix and her huſband on ac- muſt give ſe. 
count of ſuch actions brought; and gave directions accordingly. _ Fog 
| I executrix on 

account of 

ſuch actions. 


Ver M, 31 Sir 
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Caſe 171. Sir William Stanhope verſus Roberts, executor of Spinks, 


October 29, 1741. 
Counſel have A Bill was brought to ſet aſide an annuity granted by the plaintiff 
rhe: rod — to Spinks, upon a ſuggeſtion of its being obtained by fraud, 
' precedents, extortion, &c. and to diſcover the real conſideration given by Spinks 
but not to de- for the annuity, and that the draught of the annuity ſuggeſted to be 
ain them, in the hands of the defendant might be produced at the hearing, 


where either 

party may 

_ a 4 The defendant is the executor of Spinks, and a gentleman at 

ſpection of the bar, and was the council who drew the draught of the annuity, 

them. and who admits by his anſwer he had it in his cuſtody, and ſubmits 
to produce it as the court ſhall direct, and does. not inſiſt on any 


privilege as a council, | 


The motion was to produce the draught upon oath before a 
maſter, or to leave it with the defendant's clerk in court for the in- 
ſpection of the plaintiff, 


LoxD CHANCELLOR, 


Two objections have been made to this motion. - 


* 


Firſt, To the nature of the caſe. 
Secondly, With reſpect to the merits of the caſe. 


As to the nature of the caſe, it was ſaid that a council is privi- 
leged ſo as not to be obliged to produce a draught, becauſe it is his 
own property, and he has a right to keep it; but in this caſe Mr. 
Roberts is a party concerned in intereſt, which differs it from the 
common caſe of a council; he is executor of the annuitant, and 
ſtands in his place, and by his anſwer has ſubmitted to produce the 
draught as the court ſhall direct; and every body knows ſuch a 
ſubmiſſion wall oblige him to do it even before the hearing, if the 
court ſhall think it neceſſary. | 


Councellors have a right to draughts to make uſe of them as 
| precedents only, but not to detain them, when either party con- 
cerned may have any benefit ariſing from an inſpection of them. 


0 ee There was a ſtronger caſe in Lord Chancellor Ming's time, upon 


. diſcovery of a a bill brought, among ſeveral other things, for a diſcovery. of the 
caſe which the 
defendant had ſtated to his own council for an opinion over-ruled, 


caſe, 


1 N 
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caſe, which the defendant had ſtated to his own council for an opi- | 
nion, and alſo for a diſcovery of the ſeveral facts contained in the caſe. 


The defendant demutred to ſuch diſcovery. 


Which demurrer Lord Chancellor King over-ruled; and upon an 
appeal to the houſe of Lords the order of the Chancellor for over- 
ruling the demurrer was affirmed, 


As to the merits-of the caſe, I do not find any particular circum- 
ſtance to ſhew it would be any ways prejudicial to Mr. Roberts to 
produce the draught. 


His Lordſhip ordered the draught to be left with the defendant's 
clerk in court, but not upon oath, to be inſpected by the plaintiff. 


Farnham verſus Phillips, October 24, 1741. Caſe 172. 


A B. a freeman of London, having a wife and fix children, by his ares after 
will gives his wife her widow's chamber, and the third of his ge, zd. 
eſtate, which ſhe was intitled to by the cuſtom of London, and to vances a child 
his ſix children one other third which they were intitled to by virtue ud = portion 
of the cuſtom of London, and as to the third, he had a power to greater than 
diſpoſe of; he directed a debt of one hundred pounds to be paid the legacy, 

out of it, and the reſidue to be equally divided among his wife and uch provitien 


has always 
children. 5 : been held an 


| ademption ; 

After making his will, he married one of his daughters to 1 
plaintiff, and gave her one thouſand pounds, which in the marriage been of a re- 
articles was called her portion or proviſion, and A. B. being * 
dead, this bill was brought by the huſband and wife for their ſeventh , ſubſequent 
part of their teſtamentary third. For the defendants, the other chil- portion hes 
dren; it was inſiſted, that the portion was a ſatisfaction for the whole, _ pr Tg 
and that as they did not offer to bring the thouſand pounds into tion. 
hotchpot, to make all the children equal, they ought not to claim 
this thouſand pounds (which was more than their ſhare of the teſta- 
mentary'third, the whole eſtate being but ten thouſand five hundred 
pounds) and the ſhare of the Teſtamentary part too, by which they 
would have two hundred and ninety pounds more than the other 
children ; that'the will intended an equality among all the children, 
and as they refuſe to bring in this thouſand pounds, they claim un- 
der the will as far as it makes for them, and againſt the will, when 
it makes againſt them, which equity will not permit. 


Parol evidence was offered to prove that the father, after giving the 
thouſand pounds portion, had often declared that all his children 
' ſhould have an equal ſhare of this eſtate, v9 8 

| ORD 
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Lord CHANCELLOR. 
That evidence cannot be read, being to explain a will by matter 
extrinſick to it, which would introduce great uncertainty. in the con- 


ſtructions of wills; and therefore ſuch evidence has often been re- 
fuſed to be read, | 


As to the caſe itſelf, I cannot make the childrens portions equal 
by any rule of equity. 


Where a father after making his will advances his child with a 
portion as great or greater than the legacy given by the will, ſuch 
proviſion has always been held an ademption. 


But there is no caſe where the deviſe has been of a reſidue (that 
is uncertain, and at the time of the teſtator's death may be more or 
leſs) in which a ſubſequent portion given has been held to be an 
ademption ; here this is not a deviſe of one third, but of a reſidue 


_ after payment of a debt charged on that third, 


And here is likewiſe ſomething to which this portion may be pro- 
perly applied as a ſatisfaction, viz. the orphanage part. 


And he calls this a portion or proviſion in the marriage articles, 
which ſeems as if he then conſidered this as an advancement in his 
life-time in bar of the cuſtom. | | 


There is no declaration in the will that he intended all equal, but 
what he has ſaid of equality is of the reſidue, which is a part of 
the eſtate remaining after what is given away in the teſtator's life- 
time, | 


Lord Hardwicke directed an account to be taken of the perſonal 


eſtate of the teſtator Michael Phillips, and alſo of what is due to 


Mary Phillips the teſtator's widow, for her paraphernalia, and wi- 
dow-chamber, which are to be paid, and retained by her, after the 
teſtator's debts are paid; and his clear perſonal eſtate is to be divided 
into three equal Parts, and one third part thereof to be paid to the 
teſtator's widow, and one other third part to be divided between and 
paid to Mzchae!, Thomas, Amy, Mary, and Sarah Phillips, the teſta- 
tor's five children, the plaintiff Ann Farnbam admitting herſelf 
fully advanced of her orphanage ſhare in her father's life-time, and as 
zo the remaining third, after the deductions out of it, according to the 
directions of the teſtator's will, his Lordſhip ordered the reſidue there- 
of to be divided into ſeven parts, and one ſeventh thereof to be paid 
to the plaintiff Farnham, and his wife, and the other ſix parts to be 
equally divided between the defendant the teſtator's widow, and the 
five other defendants her children. 


3 
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Marſhall verſus Blew, November 7, 1741. Caſe 173. 
Deviſe from a huſband to the wife of the uſe of all houſhold The wife is 


goods, furniture, plate, jewels, linen, &c. for Life or Widow- ber — 
hood, afterwards to children and grandchildren, 2. by 42 
| | viſe of the uſe 


of all hovſhold goods, furniture, plate, jewels, linen, Cc. for life. 
Loxp CHANCELLOR. 
This does not bar the wife of her paraphernalia. 
She may likewiſe by this deviſe uſe the goods in her own, or any Sach a deviſe 


| . . intitles h 
cher perſon's houſe, alone, or promiſcuouſly with other goods, or next gu 
may let them out to hire, ty wie. or 

| even let them 
7 out to hire, 


Strachy verſus Francis, November. 12,1741. , Caſe 174. „ 
if Je Peres. PALL = ,, 


Motion was made on behalf of the plaintiff, who was patron A reQor may 
of the living, againſt the rector, for an injunction to ſtay cut donn tim- 


: f ber for the re- 
waſte in cutting down timber in the church-yard. - 3 


pr_ 
ouſe or 
Loxp CHANCELLOR, | chancel, but 


| not for any 
A rector may cut down timber for the repairs of the parſonage- common pur- 


houſe or the chancel, but not for any common purpoſe ; and this P“. 
he may be juſtified in doing under the ſtatute of 35 Edw. 1. flat. 2. 
intitled Ne rector profternat arbores in Cæmeterio. 


If it is the cuſtom of the country he may cut down underwood 
for any purpoſe, but if he grubs it up, it is waſte, 


He may cut down timber likewiſs for repairing any old pews He is intitled 
that belong to the rectory; and he is alſo intitled to botes for re- pk -1 __ 
pairing barns, and outhouſes, belonging to the parſonage. bars and out- 

| | | S houſes be- 

An injunction was granted till the hearing of the cauſe to ſtay the —_ 
rector from cutting down timber, except in the particular inſtances 


before mentioned. 


Vor, II. 3K | Long 


. 
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Elks.  -- Long verſus Burton, November 12, 1741: 
IF atter a cro% r HE anſwer to an original bill was reported inſufficient, the 
bill filed, a defendant filed a croſs bill, and the plaintiff obtained an order 


paint in." that the original bill ſhould be anſwered before he anſwered the croſs 
will amead'&t bill; the plaintiff too on the anſwer's being reported inſufficient, 
in material obtained an order to amend his bill, and the amendments to be an- 
Pri * e ſwered when the exceptions were, and amended his bill in ſeveral 


compel an material matters. | 
anſwer to the 


amendments at the ſame time with the original bill, he waves his priority of anſwer to the original. 


Mr. Chute moved to diſcharge the order obtained, and relied on 
the caſe in 2 P. Wms. 435. Steward and Roe. | 


Lokd CHANCELLOR, 


Where a bill By the courſe of the court the plaintiff in the croſs cauſe cannot 
2 have an anſwer till he has himſelf anſwered the original bill : But 
very and re- this is a privilege the plaintiff in the original bill has in right of his 
lief, the pen- original bill; for if after the croſs bill is filed he will amend the 
4 0 of fait, original bill in material parts, I do not think he is intitled to have 
parts, is only an anſwer to the amendments ; for as the bill may be amended both 
from the time jn diſcovery and relief, the pendency of ſuit, as to thoſe parts which 


of th d- a a 
mer. are amended, is only from the time of the amendment. 


The preſent caſe goes further than the caſe in Mr. Peere Wil. 
liams's Reports, becauſe here the anſwer to the original bill is in- 
ſufficient. | | 


py 


The plaintiff in the original bill inſiſts, the amended bill is fo 
tacked to the original, that the defendant is obliged to anſwer 
both; but I am of opinion he is not intitled to ſuch an anſwer, and 
it might tend to great delay if he was. 


The grounds of the order for anſwering the amended bill are, that 
by this means the plaintiff ſaves expence, and has an anſwer the 
ſooner ; for if it was not an inſufficient anſwer, he muſt have new 
proceſs to compel an anſwer to the amendments, but in the preſent 
caſe he may take up the old proceſs. | 


But this is no reaſon for gaining priority of ſuit ; for if he thinks 
ft to compel an anſwer to the amendments at the ſame time with 
the original bill, he waves his priority of anſwer to the original 
bill; and there is no inconvenience in this, becauſe the court can 
give time generally to anſwer the croſs bill, _ 

# 
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Mr. Clark, council for the plaintiff in the original bill, ſaid, if 

we pray time, we ſhall have an injunction againſt us. 


Lord Chancellor made anſwer, I cannot help that, you have loſt 
your priority. His Lordſhip diſcharged the order, 


Philpot verſus Hoare and Robinſon, Wovember 26, 1 741. Caſe 176. 


7 7. ih AOL 
fo £ 3 P KKL 


* 


A Leaſe was made by the plaintiff for eleven years at a rack kent * 


A leſſee for 11 
of 140/. in 1738. leſſee covenanted for himſelf, his executors years at 140/. 


and adminiſtrators, that he, his executors and adminiſtrators, but does . .--»— uf 


. . . covenanted 
not mention gn, will not without the expreſs conſent of the leſſor for himſelf, 


aſſign over the leaſe, and afterwards becomes a bankrupt ; the de- bi execntors 


and admini- 
fendant was choſen aſſignee under the commiſſion, and enters on this gravors, bur 


farm, being particularly aſſigned to her as part of the bankrupt's not ee, 
eſtate, ſells off the crop and the ſtock, and pays the Michaelmas dan « ang 
rent 1739, and the day before the next rent-day, viz. on the 24th of the leflor's 
March 1740, having received but a little profit from the term for conſent aſſign 


this half year, affigns over the leaſe to the defendant Robinſon, ſub- Jer _ 


. becomes a 
ject to the rents and covenants in the leaſe. bankrupt ; the 


| | | defendant 
Hoare, the aſſignee under the commiſſion, enters on the farm, ſells off the crop and flock, pays the Michae/- 


mas rent 1739. and the day before the next rent-day afligns over the leaſe to Robinſon. The bill is brought 
to oblige Mrs. Hoare to keep the leaſe during the term. It appearing in proof that Robinſon never ploughed 


or ſowed the land, never reſided on the farm, but occnpied it rather as an agent, Lord Hardwicke held it to 
be a fraudulent tranſattion between Mrs. Hoare and Robinſon, and decreed her to anſwer the rent to the time, 
and the afſignment to be ſet aſide, | ö 


The bill is brought to prevent the aſſignee of bankrupt from aſſign- 
ing the leaſe, and to oblige her to keep it during the term. 


Lord CHANCELLOR. 


I am clearly of opinion the defendant ſhall anſwer for the half 
year's rent due at Lady-day 1740. the day after the aſſignment, on 


account of the profits, upon the authority of the caſe in 1 Vern. 165. 
Treacle v. Coke. * | 


As to the accruing rents it is a point of more difficulty, for the 
covenant in this leaſe not to affign does not run with the land to the 
aſſignee, becauſe af/ignees are not bound by name in the covenant. 


CE 


_ — 
— 


—_ __— 
"_ . 


In that caſe an aſſignee of a leaſe rendring rent, having enjoyed the land fix years, aſſigned 
over; the bill was to call him to an account for the rent for ſuch time; and Lord Keeper held 
was liable in equity for the rent during the time he enjoyed the land. | 

N. B. The council alledged there were 20 precedents ; and Lord Keeper North ſaid, if there 


-_ not been one, he ſhould not have doubted to have made a precedent in this caſe. E. T. 
168z, 


The 


Fe 
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The covenants which run with the land will bind the affignee, but 
I do not ſay this is ſuch a covenant, 


The defendant Robinſon's not producing the aſſignment ſhews 
fraud, and makes it very ſuſpicious there is no affignment ; yet if 


the plaintiff had accepted any rent from Robinſon, it would have 
bound him to accept him as tenant. | 


The caſe of landlords is of very great conſequence, and if ſuch 
a contrivance is allowed to prevail, eſpecially near this town, land- 
lords are in a very bad condition in regard to covenants 1n leaſes, 


It appears in proof, that the defendant Mrs. Hoare knew Robinſon 
to be inſolvent ; he is miſrepreſented in the aſſignment, for he is 
called of Warburton in Lincolnſhire grazier, at the ſame time he 
lived at Meſiminſter. He never ploughed or ſowed the land, never 
reſided on the farm, but occupied it rather as an agent; nor do I 

believe he ever had the aſſignment in his hands: taking theſe circum- 
ſtances together, it looks like a collufive aſſignment. Therefore I 
ſhall decree Mrs. Hoare the defendant to anſwer the rent to this time, 


as it is a fraudulent tranſaction, and likewiſe the aſſignment itſelf 
to be ſet aſide. 


His Lordſhip directed at firſt an action to be brought in a quantum 
dammificatus, againſt the defendant Mrs. Hoare for removing the ſtover 
from off the farm; an action of covenant he ſaid would not lie, as 
there is no privity between the defendant and the leſſor: but in order 
to prevent any further litigation, his Lordſhip propoſed that in con- 
ſideration of paying the plaintiff all the rent which is due, the leaſe 
for the reſidue of the term ſhould be void, and the plaintiff take 
the farm into his own hands, which the parties agreed to accord- 


ingly. 


Caſe 177. Buffar verſus Bradford, November 27, 1741. 


A teſtator ha- I- HIS caſe aroſe upon the words and conſtruction of the follow- 
. 

9 — ä 

eight ſhares, *© As to my houſehold goods, plate, Sc. I give one moiety to 


gave four 


Sw > Ms e my ſiſter Mary Bradford, the value of the other half to be placed 
niece Buffar, ** to the account of my perſonal eſtate, yet ſo nevertheleſs that ſhe 


«nd the chile ſhall have the uſe of the whole ſo long as ſhe continues a widow ; 
dren born of ec 


bur body; the © all the reſt and remainder of my eſtate, to be valued ; and to pre- 


plaintiff was vent diſputes, the whole amount of the value of the ſaid eſtates, 
born after the 


will was made, and Mrs. Byfar dies in the teſtator's life time; this is not a lapſed legacy, for ſhe did not 
take an eſtate- tail, but as a jointenant with the plaintiff, and as fhe is dzad, he takes the whole by ſur- 
witorſhip. 


I de whether 
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ee whether real or perſonal, to be divided into eight parts, whereof 


I give the uſe of the whole to my ſiſter Mary Bradford, for ber 


« ſupport and maintenance during the time ſhe ſhall remain a wi- 
« dow, ſans waſte, ſo as the fame be divided on her marriage; 
« two Bths to herſelf, two other parts thereof to her daughter my 
« niece Ann, and the remaining four parts to my niece Buffar, and 
te the children born of her body; but in caſe my ſiſter remain a widow, 
« and her daughter Ann marry with her approbation, that then her 
« ſaid daughter ſhall have one 8th part of her fortune, but no more, 
« during her mother's life, until her ſaid mother ſhould marry ; 
« and for the other 8th part, which will make up a quarter ſhare, 
c] leave the valuation and eſtimation of the ſaid eſtates to be made 
te by my fiſter, and nephew John Buffar, to be divided by them ; 
but in ſuch manner, that if any part ſhall be thought too highly 
« yalued, that then ſuch ſhall, when the time of poſſeſſion 
* comes, go to Mrs. Bufar and her children, becauſe they will 
* have then four of the eight parts. Thus I have as equally, as I 
© thought reaſonable, divided my eſtate for my ſiſter during her life, 


ce in caſe ſhe ſhall remain a widow, without being accountable to 


* any for the income or profits thereof, that ſhe at her death may 
e be able to give good legacies to ſuch of her children as ſhall 
« pleaſe her beſt; f leave alſo to John Buffar and his wife, my 
“ nephew and niece, and to their children, for mourning 401. and I 
« appoint my ſiſter Mary Bradford and Jobn Buffar executors,” 


The bill was brought to have the perſonal eſtate of the teſtator ſe- 
cured, and the deeds and writings, 1 


LoRD CHANCELLOR. 


The queſtion is, what eſtate the teſtator's niece Bufar and her 
children take. 


She had no child at the time the will was made, but the plaintiff 
was born afterwards in the life-time of the teſtator, the mother of the 
plaintiff dies in the teſtator's life-time. 


It was infifted on the part of the defendant Mary Bradford, who 
had the eſtate for life, and who is likewiſe heir at law, that it is a 
Japſed deviſe, for that the plaintiff's mother took an eſtate- tail, and that 
ber children are words of limitation, and not of purchaſe, where the 


deviſee has none at the time of the deviſe made; and therefore, as the. 


plaintiff's mother died before the teſtator, no eſtate veſted in her, and 


conſequently it is a lapſed legacy ; and for an authority her counſel 
relied on Vild's caſe, 6 Co. 17. 


Vor. II. 31. On 


” 4 1 


— — — — — — 
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On the other hand it muſt be allowed, that children in their na- 


= of Fac tural import are words of purchaſe, and not of limitation, unleſs 


of limitation, it is to comply with the intention of a teſtator, where the words 

except it 529 cannot take effect in any other way: but ſuppoſe a deviſe was to A. 
uon in. and after his death to his children, here it is a word of purchaſe, 
tention, and it 


can take effect It has been admitted very candidly by the counſel, that as to the 


no other way. 


two exe 
e cutors, and a f 3 
egacy is left tors for mourning for himſelf, his wife and children, ſhould ex- 


4; 4 e- © to one, for clade him from the reſidue, I ſhould think it very hard to do it, even 
£4 AE mourning for 


| — 2 himſelf, his 


perſonal eſtate, the children, though born after the making of the 
will, muſt take equally with the mother as joint-tenants ; for where 
a man gives perſonal eſtate to A. and her children, to conſtrue the 
word children to be a word of limitation, and not of purchaſe, would 
be a ſtrained and remote conſtruction, and would defeat the children 
intirely, and the firſt taker would have all. Vide Cook v. Cook, 2 Vern. 
$45. and Forth and Chapman, adjudged on the ſame words in Lord 
Macclesfield's time, 2 Wms. 663. | 


It is the time of poſſeſſion, in the preſent caſe, which takes it out 
of the reaſoning in Wild's caſe ; for here Mrs. Buffar and her chil- 
dren are to have four 8ths, and are to take at the ſame time as joint- 
tenants. 


The will in this caſe confines it to ſuch children as ſhould be born 
in the life-time of the teſtator, and therefore is not liable to the 
objection made by the defendant's counſel, that the remainder muſt 
divide and ſplit as in common marriage ſettlements, where there is 
an eſtate tail to daughters, and one is born in the life-time of the 
father, and another after his death. Vide the caſe of Stephens v. Ste- 
pbens, Caſ. in Eg. in Lord Talb. Time 228. 3 

The plaintiff being born in the life-time of the teſtator, would 
have taken with his mother as joint-tenants, if ſhe had lived; as ſhe 
is dead, he ſhall take the whole by way of remainder. 


As to the other point, whether a legacy given to one of the execu- 


ſuppoſing him ſole executor ; but as there are two in this will; and a 


wife and chil legacy to one, both ſhall take the ſurplus equally, and the executor 


have a moi 


of the reſidue wife, and children, is not excluded. 


e ena, he ſhall notwithſtanding his legacy of 40 /. for mourning for himſelf, his 


notwithſtand- | | 
ing. Fee E 2 


Neve 
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Reeve and others verſus the Attorney General, November Caſe 178. 
| 27, 17414. 


| | ny 
FOE HAM being ſeiſed in fee of the eſtate in queſtion, by his will þ cited in 
| deviſed it to his wife for life, and after her death to one Hacon tee of the e- 


to ſell, and out of the profits ariſing from the ſale of the eſtate; in date in que- 
| p , „ ſtion, deviſed 
the firſt place to pay ſome legacies, and after debts and legacies paid, it to his wife 
to diſpoſe of the reſidue to the plaintiffs. for life, and 
| . KaAtctter her death 
to one Hacon to ſell, and in the firſt place to pay debts and legacies, and the reſidue to the plaintiffs. Hacen 
who had a bare power is dead, and for want of heirs to F. the eſtate is eſcheated to the crown. The bill 
aa, brought againſt the Attorney General on bebalf of the crown, to hawe the will eftablifbed and eftate ſold ; 
the court of Exchequer might do this, as it is a court of revenue, but it cannot be decreed here, and therefore 
Lord Chancellor diſmiſſed the bill. | Wy | 


- 


Mr. Hacon who had a bare power, and not coupled with any 
mtereſt, is dead, and for want of heirs to Fulbam, the eſtate is eſ- 
cheated to the crown. 


The bill is brought by the reſiduary legatees under the will. againſt 
the Attorney General, who was made defendant on behalf of the 
crown, to have the will eſtabliſhed and proved, and likewiſe to have 
the eſtate ſold. | 


But here the deviſe is, after the death of the teſtator's wife, to be 
ſold by Hacon, who had only a bare power, and no intereſt in the 
eſtate, and as he is dead, it dies with him, and does not ſurvive to 

any perſon. N 


The queſtion is, whether an eſtate eſcheated to the crown, can be 
affected with a truſt ; for this purpoſe ſee Hard. Rep. 469. where 
there are ſeveral caſes to this point. 85 


I remember a caſe in the court of Exchequer, when I was Attor- The father 4 
ney General, in which Mr. Lutwich the counſel was the plaintiff, he 22 
his father had a mortgage in fee on Sir William Perkins's eſtate, who had a mort- 
was attainted for high treaſon on account of the aſſaſſination plot: gage in = * 
Mr. Lutwich brought his bill to forecloſe, and made the Attorney Perkings e. 


General a party: the court would not decree a forecloſure againſt the flate who was 


crown, but directed that the mortgagee ſhould hold and enjoy the ***inted, the 


mortgaged premiſſes till the crown thought proper to redeem the 2 
eſtate. Vide Pawlet and the Attorney General, Hard. 465. 1 ; 


cloſe, and made the Attorney General a party; the court would not decree a forecloſure againſt the crown, 
but directed the mortgagee ſhould hold and enjoy till the crown thought proper to redeem the eſtate. 


Now I cannot decree the plaintiff here to hold and enjoy, becauſe 
they are only to have certain ſums out of the eſtate, after debts and 
3 legacies 
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legacies are ſatisfied. Suppoſe the land had been feiſed and put in 
charge, can I make a decree that it ſhall be fold ? no, I cannot, but 


the court of Exchequer may, as it is a court of revenue : the bil} 
muſt be diſmiſſed. 


Cafe 179. Powell verſus Knowler, at the Rolls, December 1, 1741. 


Where a per- PON the death of Sir Thomas Coleby, the plaintiff came to Mr. 
* 1 Gilbert Knowler the brother of the defendant, and told him 


out the title of that he was poſitive he could make it out, that he Mr. Gilbert Know- 
another to an ſer was the ſole heir, or at leaſt a coheir of Sir Thomas Coleby ; Mr. 


— Gilbert Knowler (it being extreamly doubtful at that time who was 
of the lands heir or coheir of Sir Thomas Coleby) declined it, and was unwilli 

bon fatisfac- to ingage in it; but upon the preſſing ſolicitations of the plaintiff 
= and upon. his offering to defray the whole expence of any fuit that 


trouble, 


though the ſhould be commenced, Mr. Gilbert Knowler liſtened to the propoſal, 
—— gr and executed the following articles of agreement. 


artfully drawn | | 
in order to. © May the 11th 1732. Memorandum, A wager. was made, and 
keep it out 0: ee this day entered into between Gilbert Knowler, Eſq; and Francis 
champerty, be Powell, clerk, the ſaid Gillert Knowler wagers with the ſaid 
willnot be in- * Francis Powell 40001. that he the ſaid Gilbert Knowler is not beit, 
by gs * coheir, or one of the coheirs of Sir Thomas Coleby late of Ken- 
formance de fington ; and the ſaid Gr/bert Knowler doth bargain and promiſe 
creed nere © with and to the ſaid Francis Powell, that he the ſaid Gilbert 
left to his re- * Knowler, his heirs, executors, Se. will Pay to Francis Pmoell, 
medy at law. his executors or adminiſtrators. 4000 J. ſo ſoon as it ſhall be 
proved, that the ſaid Gilbert Knovler is heir, coheir, or one of 
the coheirs to the ſaid Sir Thomas Coleby and the faid Francis 
% Powell wagers with the faid Gilbert Knowler goo J. that he the 
*f ſaid Gilbert Knowler is heir, coheir, or one of the coheirs to bit 
Thomas Coleby deceaſed, and this day enters into bond in the 
penalty of 1000 J. to pay the 500 J. to the ſaid Gilbert: Item, 
the ſaid Gilbert Knowler doth promiſe to proſecute ſuits both in 
law and equity for recovery of this claim : and the faid Francis 
Powell promiſes to gather neceſſary evidence together in order to 
prove the ſaid Grlbert's right: Item, it is alſo agreed between the 
ſaid parties, that if the value of the eftate and rents recovered 
* by the ſaid Gilbert as heir, &c. be leſs than Booo/. the faid 
Gilbert ſhall be obliged to pay the faid Francis Powell one full 
half of the value of the eſtate fo recovered: Tem, it is alſo 
agreed that the ſaid Francis Pcwwell ſhall take his bond (he has 
this day entered into to bind himſelf for payment of 500 J. to 
the ſaid Gilbert Knowler on the 20th of December next) at 50o!l. 
in part of the ſum of 4000 J. or ſuch leſs ſum as may arife from 
this wager, according to the foregoing articles, if the ſaid: Francis 
wins the ſaid wager: Item, the ſaid Francis copſents and * 
| << that 
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te that he the ſaid Gilbert ſhall over and above the ſaid 50o/, deduct 
« and keep back out of the ſaid 4000 J. or ſuch leſs ſum as ſhall or 
« may ariſe from the wager, all ſuch money as he the ſaid Gilbert 
<« ſhall have any. ways expended, or be liable to pay in or about 
te the proſecuting any ſuit or ſuits for recovering this claim: Item, 

the ſaid Francis conſents that he the ſaid Gilbert ſhall no other- 
wiſe be liable to pay to the ſaid Francis Powell the faid 4000 /. 


e to be recovered ; and if the ſaid Gilbert or his heirs is or are ready 
« to execute any deed or writing whereby to ſecure the ſaid 4000 /. 


« of his executors or adminiſtrators, 


by way of ſale or mortgage 


upon the faid eſtate, or any ſufficient part thereof, within two 
% months after the ſaid Gilbert ſhall be in quiet poſſeſſion of the 
« fame, then it ſhould be underſtood that the ſaid G:/bert has fully 
« performed his part of this agreement, 
» | | 

Td which articles William Knowler the defendant in the preſent 


cauſe was one of the witneſſes, and the ſaid articles are now in his 
cuſtody. 


Soon after the execution of the articles, Gilbert Knowler brought a 
bill in the court of Chancery, and iſſues were directed to try whether 
Gilbert Knowler was heir, or one of the coheirs of Sir Thomas Coleby, 
and a verdict was found in the affirmative, that he was one of the co- 
heirs, and when the cauſe came on upon the equity reſerved poſſeſſion 
of one third of the eſtate was decreed to Mr. Gilbert Knowler. In a 
ſhort. time after the decree, ejectments were brought by one perſon 
claiming to be the ſole heir of Sir Thomas Coleby, and a bill was pre- 
ferred by other perſons againſt Gilbert Knowler, ſetting up different 
rights to the eſtate ; but the bill was diſmiſſed, and a perpetual injunc- 
tion granted: before a writ of partition could be taken out, Mr. Gilbert 
Knowler died, but by a codicil dated July the 1 5th 1737. © he deviſes 
all his undivided third part in the meſſuages, lands, &c. ſituated in 
* Middleſex and Eſſex, or elſewhere, (which he, as one of the coheirs 
* of Sir Thomas Coleby, lately recovered) to his brother William Know- 
ler the defendant, in truſt that he ſhall with all convenient ſpeed, 

e after the ſaid meſſuages, lands, &c. ſhall be divided and allotted 
* into three equal parts, convey and aſſure in fee-fimple unto the 
* reverend Mr. Francis Powell, rector of All Saints in the town of 
** Colcheſter, and unto his heirs and aſſigns, ſuch part and ſo much 
Y of my ſaid premiſſes and lands as ſhall be valued at the ſum of 


money he the ſaid Francis Powell is, ſhall or may be intitled unto, 


* by virtue of a contract or agreement bearing date, &c. now in 
the cuſtody or power of my ſaid brother Doctor William Knowler, 
Lem, my mind and will is, that my agreement with the faid 
* Francis Powell ſhall be fully performed and ſatisfied out of the 
* meſſuages, lands, Cc. lately belonging to the ſaid Sir Thomas 
* Caleby, and not out of any other part of my eſtate real or perſonal. 

Vor, II. 3 M Alfter 


or leſs ſum, than by giving ſecurity for it upon the ſaid eſtate ſo 


or leſs ſum, according to this agreement, to the ſaid Francis, 
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ther the plaintiff is intitled to relief upon the foot of the codicil. 


Ys 
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Aſter the ſaid agreement with Francis Powell is fully performed, 
he gives to his ſon Gilbert Knowler, and his heirs, all the reſt and 
reſidue of the ſaid meſſuages, lands, &c. and makes the defendant 
Doctor Knowler, and Gilbert Bouchery his nephew, executors to this 

bis codicil. | 


Doctor Knowler, who was privy to the whole tranſaction be- 
tween his late brother and Mr. Powell, with regard to the propoſal 
for recovering of the eſtates of Sir Thomas Coleby, and a witneſs like. 
wile. to the articles of agreement that were executed in purſuance 
of this propoſal, and who has alſo had them in his cuſtody ever 
ſince, refuſed to comply with Mr. Powel's demands; upon his ap- 
plication to him, ſoon after the death of the late Mr. Gilbert Knowler. 
The bill therefore is brought by Mr. Powel/ againſt Doctor Know- 
ler, executor of the late Gillert Knowler, for a ſpeciſick perform- 
ance of the articles. Caſes cited for the plaintiff, Brek/ey verſus 
Newland, 2 P. Wms. 182, What verſus Slater, before Lord Chan- 
cellor Talbot. Caſes cited for the defendant, Poo! verſus Secheverell, 
1 P. Vn. 675, Walker verſus Gaſcoigne, heard in Dom. Proc. 
1726. Walmſley verſus Booth, May 2, 1741. Proof verſus Hines, 
July 3, 1735. Caf. in Chan. in Lord Talbot's time 111. 


Maſter of the Rolls: I ſhall give ſuch an opinion as js agreeable 
to the notion which I have of the caſe at preſent, but ſo as not to 
tie myſelf down if I ſhould ſee any reaſon for varying my opinion. 


And as it appears to me, at firſt fight, the plaintiff is very proper 
in bringing a bill for a ſpecifick performance of this agreement, and 
Nothing more uſual in this court than bills of ſuch a nature, 


But whether he is intitled to the relief that he prays, is an- 
other conſideration, and that will depend upon two queſtions. 


Firſt, Whether the court will relieve the plaintiff ſingly on the 
agreement, excluſive of the codicil. We 


Secondly, If the agreement ſhould not be good in equity, whe- 


With regard to the fir queſtion. 


Though at the ſetting out of the agreement it is framed in the 
nature of a wager, yet, taking the whole articles together, it ſeems 
to me to be an agreement only far a part of the eſtate to be reco- 
vered, upon the events taking place, of Mr Gilbert Knewler's reco- 
ver ing and being in poſſeſſion of the whole or part of Sir Themas 
Coleby's eſtate, amounting to 8000/7, in value, or upwards. 

: 9 


Jam 
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1 am far from thinking the perſon who drew theſe articles framed 
them in this manner out of ignorance, but, on the contrary, con- 
trived it artfully to keep them out of the ſtatutes of champerty: 
for though by. way of wager in the out- ſet, yet, in the latter part, it 
is plain, part of the lands were intended to go in ſatisfaction of the 
agreement, and the 4000/, mentioned in the begining of the 
articles, is only intended as a ſecurity for the performance of the 
agreement. Na 

But, without entring any further into this part of the caſe, I will 
very readily own, if it ſtood only upon the agreement, that the 
plaintiff could not be intitled to have a N performance in 
this court, but muſt have been left to his remedy at law. 


I ſhould have had a much better opinion of the | prune; if he 


had not tied himſelf down by bond in the penalty of 1000/7. to ga- 
ther evidence in ſupport of Mr. Kzowler's title. 


Secondly, Whether if the agreement is not good in equity, the 
plaintiff is not intitled to relief upon the foot of the codicil. 


And as I am at preſent adviſed, I do think he is intitled to re- 
lief under this head, . 


The council for the defendant, aware of the ſtrength of this will, 
as to the real intention of the teſtator to eſtabliſh the agreement, 
have endeavoured to put a forced conſtruction upon the words, that 
the teſtator did not intend abſolutely to confirm and make good 


the agreement, but has directed only in what manner he would have 


it done, provided the law ſhould think it ſuch an agreement as 
ought to be carried into execution, 


But to me it ſeems extremely clear, from the words of the codi- 
eil, that it was the teſtator's intention the agreement ſhould be eſta- 
bliſhed, and that he has expreſſed himſelf very fully for that purpoſe, 
and that he confirms the agreement in the firſt place, and then di- 
rects the manner how it ſhould be carried into execution. | 


The caſe of Myat verſus Slater comes the neareſt to the pre- 


ſent caſe. 


Upon the whole, the articles of agreement are of no further uſe 
than to ferve only as an explanation of the teſtator's intention, 
and by way of direction for carrying that intention into gxe- 
cution. 9 ak 18 CE On 


The laſt conſideration is, what decree I ſhall make. 


I do 
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I do not think the plaintiff is intitled to payment upon the value 
of the eſtate recovered, with the addition of arrears of rents and 
profits, for, to be ſure, an agreement of this kind ought to be ta. 

en as ſtrictly and ſtrongly as poſſible againſt the plaintiff, and 
therefore I ſhall only decree him a moiety of the eſtate recovered, 
excluſive of the arrears of rent. 


The next queſtion is, when I ſhall decree the plaintiff to be in- 
titled to this moiety, and I am clear of opinion, that the time ought 
to be computed from the date of the perpetual injunction, and not 
ſo far back as the decree for poſſeſſion; for Mr. Gilbert Knowler, 
till the injunction, could not be ſaid to be in quiet poſſeſſion, which 
were the expreſs terms of the agreement, therefore let the convey. 

ance be prepared accordingly. 37 | 


No coſts were-given as to this ſuit of either fide. 


'Caſe 180. Man verſus Ward, December 8, 1741. 
In a caſe of R S. Haughton had conveyed away all her right and title in 
_ — ag | an eſtate, to the defendant, by a deed executed for that pur- 


perſon who Poſe, but there were not the common covenants on the part of a 
Joined in vendor, but only that ſhe had done no act to incumber; the plain- 


granting away. 


Per elde was tiff, notwithſtanding this conveyance, offered to read Mrs. Haugb- 


admitted, Zon's depoſition, to impeach her right to this eſtate, and to ſhew 


though it in- that it was a pretended title only, and done with no other view than 
validated her s | 


night to the to aſſiſt the defendant in carrying on a fraud, 


eltate. 
Tt was objected by the defendant's council, that the evidence of 
a perſon who has joined in granting and conveying her eſtate, can- 
not be. admitted to invalidate her right to the eſtate which ſhe has 
ſo granted and conveyed, eſpecially as there is a pecuniary con- 
ſideration expreſſed in the deed, and the receipt of the money 
indorſed upon it. | 


LoRD CHANCELLOR. 


At law-where To be ſure, by the ſtrict rules of law, ſuch evidence would not 


N be admitted, for where a perſon has granted and conveyed, be the 


conveyed, the Tight real or pretended, the very words grant and convey imply a 


very words warranty, and a covenant for quiet enjoyment on the part of the 


d * . * 
7h imply a Rrantor, and therefore cannot be examined as a witneſs, to overturn 


warranty on and invalidate the right and title granted by the deed. 
the part of the 


.grantor, and cannot be examined as a witneſs to overturn the right granted by the deed. 


2 | AY. 
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It is very well known at law, that they are ſo ſtrict, that no at law no 
perſon who is made a defendant can poſſibly be examined as a defendant aan 
witneſs, but it is every day's experience in this court, that if ,* mined 
a plaintiff makes a perſon defendant for form-ſake, it is a motion but in equity, 


of courſe to examine ſuch defendant in the cauſe ſaving juſt ex- P*in, 


N | made a de- 
ceptions. ; | gs | fendant for 
| form's ſake, may be examined in a cauſe, ſaving juſt cxceptions, 


In the caſe of a truſtee who has the legal intereſt in the eſtate, A truſee, 
but is merely nominal in every other reſpect, you cannot exatnine though mere. 


a : ne mal, 
him at Jaw as to the merits or intention of ſuch deed, but there is 3 
no manner of doubt he may be a witneſs in equity. | examined ut 

| | | . „ OUT ne 


. deasly may in equity. 


In crown proſecutions no defendant can be examined in behalf The Attorney 
even of the king, but the Attorney General at the bar enters a oli General muſt 
proſequi againſt that particular defendant, befare he can be admitted 5g a 
as a witneſs; this was done in a caſe by Trevor, when Attorney gaioſt a de- 
General, who was afterwards Lord Chief Juſtice of the Com- fond nt be- 
mon Pleas. 26E ron | be admitted 


a2 a witneſs, even in the caſe of the king. 


I would not have it underſtood, as if I laid it down; that rules It s in par- 
of evidence at law, and in equity, differ in general; but only in c oy. 


particular caſes, where 'fraud is charged by a bill; or in cafes of where fraud 


they do at law, but, for the ſake of juſtice and equity, will enter caſes of wats 
into the merits of the caſe, in order to come at fraud, or to know that this court 
the true and real intention of a truſt or uſe declared under sos ray 
deeds. 35 within ſuch 


| 3 ſlrict rules 2s 
they do at law, but in general, the rules of evidence here and at law do not differ. 


It would therefore very much abridge the power and juriſdiction 
of this court, which is chiefly converfant in eaſes of fraud and truſts, 
if I did not admit ſurh evidence: his Lordſhip therefore over-ruled 
the objection. — = | | 


Green verſus Suafſo, the ſecond ſeal after Michaelmas Caſe 184. 
Term, December 19, 1741. 


S&T VER AL. actions had been brought againſt Green upon the à pont 
„s of fix of the galleons, inſured by Suaſſo on a policy of in- Web mate: | 
ſurance intereſt or no intereſt; Green brought a bill in this court the werchancs 
for an injunction to ſtay the proceedings at law, which was granted is geveral, 


upon a former motion; and now moves for a commiſſion to Ame- be 


rica generally, for the examination of witneſſes, which cannot continue an 
Vo I. II. 3 N. be injunction. 
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be produced uva voce here: It was founded upon the following 


Caſe. 


The defendant in this court, in 1735, applied to the plaintiff to 
inſure the ſum of 6000 J. on fix of the galleons in their voyage 
from Cales to Porto-Bello; the policy was conceived in general terms, 
to inſure from all dangers, and the detention of princes ; the gal- 
leons failed from Cales, and came to Carthegena the latter end of 
17363 the war broke out between England and Spain in 1739, ard 
the forts of Porto-Bello being deſtroyed by vice admiral Vernon, 
which were a protection to the place at the time the fair was held; 


the galleons, after the deſtruction of the forts, &c. never ventured 


to Porto-Bello, notwithſtanding a fair is held there annually, though 
the time of the year is not always the ſame; the fix galleons lay 
in the harbour of Carthegena till the year 1741, when Don Blaſs, 
the Spaniſh admiral, and commander in chief there, ordered them 
to be ſunk, to choak up the harbour, and by that means prevent 
the Engliſb men of war, under Vernon, from entring it. 


It was inſiſted, by the council for Green, the plaintiff in equity, 
that, upon the uncommon circumſtances of this caſe, the injunction 
to ſtay trial ſhould be continued till a commiſſion for the exami- 
nation of the facts in America had iflued, and is returned. 


The council on the other fide inſiſted, that there are perſons now 
in England, who are very well acquainted with all theſe facts, 
and can explain them very ſufficiently to a jury, ſo that the de- 
fendant at law can ſuſtain no prejudice by going immediately 
to trial, | 


Lorxp CHANCELLOR __. 

This is a very unuſual caſe; and upon all the circumſtances, I 
think that the injunction ſhould be continued till a commiſſion has 
iſſued and is returned from America, but then it ought to be limited 
to ſome particular places in the Weſt Indies, and not left ſo much at 
large as the plaintiff would have it. | 


Indeed, it would be a great hardſhip upon the defendant at law 
to go to trial upon ſuch ſhort warning on facts that do not ariſe in 
England, but altogether in America. = 


Now, there are two very material facts which will come under 
the conſideration of a jury at the time of the trial, both which 
muſt depend upon proof that muſt naturally ariſe in the V 


Indies. 


Firft, 
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. Firſt, Whether the voyage was determined at Carthegena, and 
that depends upon a ſecond fact, Whether the deſtroying the caſtles, 
Sc. at Porto- Bello, made it impracticable to hold a fair there, and 
whether in the opinion and imagination of the merchants, it could 
not be held there for that reaſon, and if ſo, whether it muſt not be 
admitted that the galleons had no intention of proceeding any fur- 
ther, but had determined their voyage at Cartbegena, which is a 
very material conſideration at the trial. 


It may poſſibly be the caſe, that this was an inſurance on behalf 
of the king of Spain himſelf, who, on the breaking out of the war 
with England, might reſtrain theſe galleons from proceeding on their 
voyage to Porto- Bello, and order them to continue in the harbour of 
Cartbegena: if this ſhould happen to be the fact, it would be a very 
material point for the defendant at law, as the perſon for whoſe be- 
nefit the galleons were inſured, may then be ſaid to have determined 
this voyage himſelf. 8 


And then it may be compared to the caſe, where houſes are on 
fire in this town, when, for the fake of preventing the flames 
from ſpreading, firemen are under a neceſſity of blowing up ſome 
neighbouring houſes; ſuppoſing the houſes ſo blown up ſhould be 
inſured, the terms of the policy are not broken, as this is an unfore- 
ſeen accident, and a loſs not at all guarded againſt, and the inſurer 
ſhall not be obliged to make it good. 


The preſent caſe does not only affect the defendant at law, 
but in it's conſequences muſt materially concern the merchants in 
general, whether as publick or private inſurers, which if there was 
no other argument, is of conſiderable weight with me for not 
hurrying on the trial, but to continue the injunRion till the defen- 
dant is fully prepared for his defence. 


It was agreed by the parties in court, that the commiſſion ſhall | 
iſſue to two places only, Jamaica and Carthegena, | 


Sir William Stanhope verſus Anthony Cope and Fohn Caſe 182. 
Roberts, Efqrs; executors of the laſt will and teſta- 
ment of William Spinks, December 14, 1741. 


HEN the plaintiff was about the age of nineteen, his fa- A junQim an- 


ther, the late Earl of Cheſter field, in 1721, did ſettle upon _ — 


him, on his marriage, eſtates of the yearly value of 7000 J. and ed on dearing 


the arrears, 
2 Paying the whole principal ſum advanced, and intereſt to the time only ; the plaintiff having offered 


1 upwards, 
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tp wards, to the uſe of the plaintiff for life only, with the common 
remainders: in a very ſew years afterwards, he had been unwarily 
drawn in to loſe ſeveral large ſums in gaming, and being in very 
great diſtreſs for money, the late Mr. Spins hearing of it, and be- 
ing uſed to help gentlemen in fuch difficulties, applied to him, and 
offered to lend him 800 J. provided he would give ſuch fecurity as 
he ſheuld defire, which the plaintiff, being under great neceſſnies, 
accepted of. Accordingly, on the 13th of June 1737, a deed was 
executed, whereby the plaintiff; in conſideration of 800 l. did grant 
to William Spins, and his aſſigns, one annuity or yearly rent-charge 
of tool. iſſuing out of lands of 7001. per ann. value, to hold and 
enjoy the fame arito the faid William Spratt for the term of ninety- 
nine years, if the plaintiff ſhould ſo long live, to be paid quarterly, 
with a clauſe of diſtreſs, if the annuity ſhould be in arrear twenty 

days after any one day of payment; and a clauſe for receiving the 
rents and profits of the eſtate till Spr7ks was ſatisfied ; and in the 
deed was an agreement, that if the plaintiff ſhould, at the end of 
three years next enſuing the date, or at any time before be minded 
to redeem the ſaid annuity, and ſhould, at or before the end of the 


three years, give notice of his intention in writing to Sprnks, his 


executors, &c. at or on any of the days of payment, and ſhould at 
the end of ſix calendar months after ſuch notice pay unto Sprnks, 
his executors, Cc. 850/. and all arrears of the ſaid annuity, that in 
ſuch caſe the whole ſhould be void; and in this deed the plaintiff 
was made to covenant, that in caſe Sprnks ſhould be minded to pur- 
chaſe another annuity of 1001. from the plaintiff, and ſhould, on 
or before the thirteenth of September then next, pay to the plaintiff 
800. that he ſhould grant him another annuity of 100 J. iſſuing 
out of the ſame lands, and upon the ſame terms with the firſt, in 
every reſpect, and with the like clauſe of redemption ; there was a 
further covenant, that if Spinks ſhould be minded to purchaſe ano- 
ther annuity of 1001. and ſhould, on or before the thirteenth of 
December next enſuing, pay unto the plaintiff the further ſum of 
800/. that he ſhould grant another annuity of 1001. iſſuing out of 
the ſaid lands, upon the ſame terms with the two former, and 
ſubje& to the like proviſo of redemption : In about three months 
after the execution of this deed, Spins made a propoſal to the plain- 


tiff, that he would deliver up this indenture of the 13th of June 


.1727, and would advance @ further ſum of 10001. ſo as to make 
up the whole 18007. and that the plaintiff ſhould grant to him one 
annuity, iſſuing out of the ſaid premiſſes, of 300 l. during the joint 


uves of him and the ſaid Spinks ; and by deed, of the 12th of September 


1727, an annuity was granted accordingly, and a clauſe for redemp- 
tion indorſed. In the beginning of 2 | 
inade a new propoſal of advancing a further ſam of money, upon 
the plaintiff's granting him an annuity of goo J. during the plain- 
tiff's life only, in lieu of the junctim annuity; and on the 13th of 


ecember following, Spiuks 


3 December 
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December 1727, the plaintiff executed a deed accordingly, and 
ſigned a receipt for 22501. the confideration therein mentioned, with 
a proviſo» of redemption at or before the end of three years, if the 
ſaid plaintiff ſhall give notice in writing of his intention to Spins, his 
executors, &c. at or on one of the quarter days appointed for pay- 
ment, and ſHall, at the end of fix calendar months, after ſuch no- 
tice, pay to Spinks; his'executors, &c, the ſum of 2400/, and all 
arrears of the annuity, the ſaid annuity of 300. to be void: on the 
ad of April 1728, the plaintiff executed a deed of truſt to the 


Earl of Cheſterfield and Mr. Rudge, of his whole eſtate, for the ſa- 


tisfaction of his creditors, reſerving only 2000 J. per ann. for him- 
ſelf and family, the reſidue to pay debts; afterwards a private act 
of parliament in 5 G. 2. was procured for a fale of ſome of the 
manors; and the plaintiff by his ſteward: applied in July 1738, to 
Spinks. to redeem the annuity, upon 'payment of all the principal 
money advanced, but Spinkts made anſwer, that he did not know 
what the plaintiff meant, that he did not want money, and that 
the plaintiff: had no right to redeem ; upon which the plaintiff filed 
a bill againſt Sp;nks, on the 6th of December 1739, but the defgn- 
dant dying before he could put in an anſwer, a bill of revivor was 


filed againſt his executors on the 25th of February following; the 


prayer of it was, that the plaintiff may be admitted to redeem the 
annuity of 300/. upon the payment of what ſhall appear to be due 
for principal and intereſt upon a fair account, and if upon ſuch ac- 
count it ſhall appear, that Spinks was fully paid all his principal and 
Intereſt, that the ſeveral deeds may be delivered up, and if Sprnks 
ſhall appear to be over paid, that the defendants may refund. 


It was proved in the cauſe,” that Spinks was of no trade, but that 
his ſole buſineſs was in buying of annuities for ſingle or joint lives; 
and that one Rogers, a broker, purchaſed for Spinks, only by his 


directions, annuities to the value of 2000/. a year, whilſt the witneſs 
was a clerk to Rogers. 


There were no proofs offered of the plaintiffs diſtreſs at the time 
Spinks applied to him; but depoſitions on his part that none of 


the deeds were peruſed by any council for him, but by Roberts 
only as the council for Sprnks, 


It appeared likewiſe in evidence, that Rogers was one of the 
advertizing brokers for ſecurities of this kind. The caſes cited 
for the plaintiff were Boſanquet verſus Daſhwood, Nev. 11, 1734, 
caſes in Lord Talbot's time 38. reheard before Lord Hardwicke, 
this was relied on as the ſtrongeſt caſe. Burton's caſe, 5 Co. 70. 
Cro. Tac. 507. Roberts verſus Tremain. Barney verſus Beak, 2 
Ch. Ca. 136. Nott verſus Hill, 2 Ch, Ca. 120, Comes Arglaſs ver- 
ſus Muſthamp, 1 Vern. 75. Wiſeman verſus Beak, 2 Vern. 121. 


Twiſleton verſus Griffith, 1 Wms. 310. Curwin verſus Milner, heard 
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June 19, 1731. before Lord Chancellor King, 3 Wm. 292. Bar. 
nadiſton verſus Lingood, before Lord Hardwicke, 9, 1740. 
Hall verſus Potter, Shower's Parliament Caſes 76. Duke of Ham. 
ton & ux verſus Lord Mobun, 1 P. Mm. 118. 


The council for the plaintiff, and particularly Mr. nga 
upon the general rule of inconvenience to the publick, an 
voured to introduce the ſame reaſoning here, as in ſeveral other heads 
of fraud; and caſes under the following heads were cited; 1ſt, On 
marriage-brokage bonds, for which Vid. Hall verſus Potter, and the 
caſe of the Duke of Hamilton verſus Lord Mobun, 1 Salk. 158. un- 
der the ſecond head, ſelling of contingent intereſts and eftates in 
expectancy, Vid. Cutwin verſus Milner; under the third head of 
caſes, they mentioned bonds given to lewd women. Lord Li/- 
burne verſus Hains, Ju 4, 1734. Robins verſus Cocks, July 13, 
1741. and under a 4th head of caſes, bonds given to attornies 
pending ſuits, Proof verſus Hines, in Lord Talbot's time. Waimſly 
verſus Booth, Fanuary 29, 1739, reheard May 2, 1741. and under 
the 5th head were mentioned, bonds given for quartering upon of- 
fices, before Lord Hardwicke, in Mi, 1736. 


At the time the plaintiff executed the laſt deed, he gave an ab- 
ſolute bond for the 22 50. and there was no reference to the re- 
demption in the deed. | 


It was inſiſted on for the defendant, by Mr. Attorney General, 
that the plaintiff had paid the annuity of 30ol. down to the year 
1738, without the leaſt complaint, and that ſuch an acquieſcence 
was a very ſtrong circumſtance againſt him, for there has not been 
ſo much as a ſingle witneſs to ſhew that the plaintiff was in debt, 
or in any diſtreſs at the time of theſe tranſactions between him and 
Spinks, and that preſumptions only, without proof, will not prevail 
in a court of equity ; and that it appears too, by the plaintiff's own 


depoſitions, that he applied to Rogers to find him out a perſon who 
would lend money on annuities. 


» went 


Lokp CHANCELLOR. 


As I am at preſent adviſed, I have no doubt but the plaintiff is 
intitled to a redemption ; the queſtion is, whether he is intitled 
ab initio, or only from the year 1738, the time the plaintiff of- 
fered to redeem. : 


Upon the recommendation of Lord Chancellor, the affair was 
compromized on the following terms. 


The money already paid into court was to be applied, in the 
firſt place, to clear the arrears of the annuity to Midſummer 1735, 
I an 


endea- - 
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and the ſurplus towards the payment of the 22 50. and what it 
ſhall want of clearing the whole principal advanced, to be paid 
in two months, but no intereſt from 1738 to the preſent time. 


Aſter the regiſter had drawn up minutes of the agreement, Lord Lord Hara. 
Chancellor declared he had a very great averſion to contracts of wit ſoaverſe 
this kind, and that he was very inclinable to decree a redemp- 1. ogg 


fon #5 dae if it could have Been dots confifitnt with the rubtt Sede bo * 
of equity. __ have 


redemption ab initio, if conſiſtent with the rules of equity. 


\ 


Brace verſus Farrington, December 14, 1741. Caſe 183. 
J ORD CnanceLLoR. 


It is not neceſſary in every caſe of aſſignments, where all the A perſon who 
equitable intereſt is 12 over, to make a perſon who has the legal ug 188) — 
intereſt a party, but if an obligee has afhgned over a bond, and in every caſe 
a preſumption of its being ſatisfied ariſes from the great length of be a party, 
time, as in the preſent caſe, where the bond was given by Sir James hole — 
Harrington's father in 1709, and aſſigned over in 1717, and no ble intereſt is 
demand has been made in 22 years, till the bringing of this bill *®gned over. 
by the aſſignee in 1739, the cauſe muſt ſtand over to make the re- 
preſentative of the obligee a party, becauſe it is poſſible the ob- 
ligee himſelf may have been paid, and therefore neceſſary to 
have an anſwer as to that particular, either from him, or his 
repreſentative, | 


Cocks verſus V. orthington, the third ſeal after Michaelmas Caſe 184. 
Term, December 14, 1741. 


T was moved by the Attorney General to diſcharge an order for Tilt court | 
referring depoſitions to the maſter for ſcandal and impertinence, . W 
for he inſiſted that you cannot have ſuch an order againſt a party referred, for 
in whoſe behalf the depoſitions were taken, where the interroga- C——_ | 
tories are rightly framed ; but the proper application would have to a Maſter. 
been againſt the commiſſioners for ſuffering a witneſs to inſert in 
their depoſitions either ſcandal or impertinence: He cited two caſes 
determined by Sir Joſeph Fekyll, Iriſh verſus Rooke, Auguſt 1, 1728. 
Skerme verſus Voguel, March 18, 1732. The bill here was brought 
for a ſpecifick performance ' of articles on a purchaſe of a ſmall 


eſtate. 


* 
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Lord CHANCELLOR. 


I do remember the caſes cited by Mr. Attofney General; but I 
own I had ſome doubt at the time; it feems to me very ſtrange, 
that depoſitions ſhould not be referred for ſcandal ; as to” the im- 

rtinence is another queſtion ; but ſuppoſing interrogatories ſhould 
lead to ſcandal, is it not very fitting that they ſhould be referred 
in order to expunge the ſcandal ; but if coſts ſhould be inſiſted on, 
it would be another conſideration, becauſe, as there is nothing of 
this kind ariſing out of the interrogatories, the party on whole be- 
half they are taken, is in no fault; then the next queſtion will be, 


Whether the examiners or commiſſioners who ſuffer ſcandal-or im- 


pertinence to be inſerted, ought to pay the coſts; let it ſtand over to 
the next ſeal, to look into the caſes cited, and likewiſe to ſearch for 


- orders made on motions of this ſort. 


Caſe 185. Gocks verſus 77 orthington, the laſt ſeal after Michaelmas 


Term, December 18, 1741. 
Sup RD CHANCELLOR. 


The caſes cited by Mr. Attorney General at a former ſeal do not 
come up to the preſent, but ſeem only to be haſty declarations of 
the court, without taking any time to confider : one of them was 


for impertinence both in the interrogatories and depoſitions, and 


therefore could admit of no doubt: but the caſe of Horſey verſus 
Horſey, before Lord Macclesfield, in May 1724, is exactly in Point, 
for it was to refer depoſitions for impertinence only, and the order 
was made on hearing council of both ſides, but there were no coſts 
either given againſt the plaintiff in that caſe, or his commiſſioners, 
becauſe the defendant's commiſſioners were equally in fault: on 
the 18th of March 1740, on a motion before me, I made an order 
for referring interrogatories and depoſitions both for ſcandal and im- 
pertinence ; the Maſter certified that neither of them were ſcandalous 
and impertinent; and the court, upon exceptions, held only the 5th 
interrogatory was ſo, but at the ſame time determined that ſome 
of the depoſitions were both ſcandalous and impertinent, and or- 
dered the ſcandal and impertinence to be expunged, but gave no 
coſts; his Lordſhip therefore did the ſame in the preſent caſe, and 
declared it was out of decency, and for the honour of this court, 
who would not ſuffer any thing ſcandalous or impertinent to ſtand 
in the proceedings here, but that they ſhould be purged of both, 
and likewiſe, for the ſake of the party, that nothing reflecting 
upon his character might appear. 


3 | Anonymus 


* 
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2 December 15, 1741. the third ſeal after Cate 186. 
Michaelmas term. 


= HE Attorney General moved to ſuperſede a writ of replevin 
ſued out of this court. 

In the Sheriff's court at Briftol there was a condemnation of a ſhip 
upon a foreign attachment ; the perſon who was the owner of the 
ſhip ſued out a writ of replevin againſt the plaintiff below); it was 
moved now on his behalf, that it might be ſuperſeded. 


© Lord CHANCELLOR, 


The writ of replevin 1 is of courſe, ani is not of grace but of right, The court will 
and unleſs there is a fraudulent uſe made of it, 'twould be of dange- ſerie a 
rous conſequence for me to ſuperſede it upon an interlocutory motion vit of E 


only: you ſhould have pleaded that you had property in the ſhip, and er un 
then the e plaintiff 3 in the replevin muſt have taken out a writ de raudul 9 
proprietate probanda, (Vide Reg. Brev. 83. a. and 85. b.) and e 8 
whole affair would have been regularly heard in the courts at He/t- Afeer 2 writ 


minſter, for after the writ has once iſſued here it is de aff, and this bas once . 


court has nothing further to do in it. 1 * 
this court has 
There was ſomething of the ame nature before Lord Macclesfield, er — 


in the caſe of Ward v. the Duke Buctingbam, upon a ſeiſure of .. 
a large quantity of allom, when his Lordſhip cited all the old learn- 
ing upon original writs, and pointed out this methgd of * 
to Mr. Ward by pleading „ 


Tates verſus Hambly, December 17, 741. Cilaſe 185. 
A N objection was ; made for want of parties, Where a 


mortgagee in 
fee has made 
The bill in this caſe was brought to redeem a mortgage of long an abſolute 
ſtandi ing. conveyance 
| with ſeveral 
limitations 


The objection was, that as there has been an abſolute convey- and remain- 
ance made of this eſtate by the mortgagee without any clauſe of re- ders over, the 


| firſt t 13 
demption, with ſeveral limitations over, the perſons in remainder tail m_— 
under this A; Kee ought to have been parties. muſt be 
| brought be- 
fore the court, 


Loxp . 


Where a mortgagee, who has a plain redeemable intereſt, makes 
ſeveral conveyances upon truſt, in order to intangle the affair, and to 
Vor, II. 3P render 
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render it difficult for a mortgagor or his repreſentatives to redeem, 


there it is not neceſſary that the plaintiff ſhould trace out all the per- 
ſons who have an intereſt in ſuch truſt, to make them parties. 


But where the redemption depends upon equitable circumſtances, 
and the plaintiff is not in the common caſe of redemptions, and 
where the mortgagee in fee has made an abſolute conveyance with 
ſeveral limitations and remainders over, the decree cannot be com- 
* without bringing at lealt the firſt tenant in tail before _ court; 


Caſe 188. hl verſus Dodd, Jennery 26, 1741. 


The owner of TX OMA 8 Aylet by his will charged his lands in Eſſex with the 


— 3 ſum of ten pounds per ann. for the maintenance of a ſchool- 
Ns for the Maſter, but the repairs of the ſchool to be at the expence of the 


payment of a maſter himſelf; the annuity is directed to be paid half-yearly at 
ie" (oi eg Lady-day and Michaelmas, and if either of the payments ſhould be 


will not be 


excuſed from in arrear 42 days after it became due, then $8: per week, was allot- 


—Y = wee ted by way of nomine 3 


count of there 
being none for A commiſſion :of charitable us iflued-ovt' of this court, and by 


fix years. the inquiſition it was found that there were fix years vacancy, in which 
there was no ſchoolmaſter from 1728 to 1734. 


The commiſſioners ſummoned the owner of the land cha 
with the annuity to appear before them, but he making default, 
they awarded — he fhoul uld pay all the arrears of the fix years, and 

the nomine pane, — to 451. and coſts beſides. 


The exceptant took two exceptions, 


1ſt, That he ought not to pay the arrears of the annuity for the 
fix years, becauſe the teſtator gives it only while there is an actual 
ſchoolmaſter, and the Vacancy is not owing to any fault of the land 
owner, 


2d Exception, That ſuppoſing he ſhould be decreed to pay the 
arrears, yet the nomine pænæ will be relieved againſt in a court of 
equity, upon paying ſuch ſums as have been found in arrear. 
baby's rom there Lord Chancellor over-ruled the firſt exception, and 8 it to 
ſons in a pa- the caſe of a charity for a maintenance of a ſelect number of alms 
riſh fullcient people, where notwithſtanding there are not perſons in a pariſh ſuffi- 
deſcription of cient to anſwer the deſcription of the charity, yet the land charged 


= charity, yet with the payment of the charity is not diſcharged during that time, 
the land char 


ged with the payment, is not diſcharged during that time. 9 
| ut 
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but ſhall accumulate, and be applied towards the advancement and 


* of the charity. 

With regard to the ſecond exception, Lord Chancellor ſaid, that Fire fhillings 

the nomine pane ſhould ſtand according to the intention in all theſe 0 hr os * 
: PTE 2 # wed by way 

caſes, as a ſecurity for legal intereſt, when the principal ſum is not re- of vm 

gularly paid at the particular days appointed for it: but would not . if ei- 


decree the exceptant to pay a groſs ſum, to be computed at five ſhil- os - 5 


lings per week, after default of payment made. payments of 
| | | 14 an annui 

was in arrear 42 wn e & bee due, the court will led K oudy s find un x kene tor gl hatin 

when the principal ſum is not regularly paid. ; 


Where there is a clauſe of Nomine pena in a leaſe to a tenant, rue wrote 
to prevent his breaking up, and ploughing old paſture ground, it is nomine pane 
otherwiſe ; for the intention of it there, is to give the landlord ſome in * leaſe to a 
compenſation for the damage he has ſuſtained, from the nature of — 8 
his land being altered, and therefore in that caſe the whole nomine ploughing up 
pænæ ſhall be paid, and not at the rate of five per cent. only for the 2 baten 
rent reſerved. | Mak =” 2 

| not at the rate of 5 per cent. only for the rent reſerved. 


As to coſts, his Lordſhip ſaid, it has been determined upon the Commiſſioners 
conſtruction of the ſtatute of charitable uſes, 43 Ez. c. 4. that com- of aritable” 


miſſioners have no power to give coſts, but this court can do it; — 


Baylis and Church verſus the Attorney General, Fanuary Caſe 189. 
| 29, 1741. | 


Tx hundred pounds were given under the will of Mr. Lane ;. * 


to the ward of Bread- Street according to Mr. his will. gives to 

| read. Street 
ward 200 J. according to Mr.——his will. Lord Hardwicke would not allow of parol evidence to explain 
the teſtathr's intention when there is a 5/ank only. 


The bill brought by the alderman and principal inhabitants of the 
ward, to have the directions of the court for the application of this 
Charity, and the Attorney General was made a defendant. 


Lord CHANCELLOR. 


There are inſtances where this court has admitted parol evidence when à per- 
to aſcertain the perſon intended by the teſtator, where he has been ſon 28 
i dion 


. a 
nickname, or where there have been two who have had the ſame chriſtian and ſurname, parol evidence has 
been admitted to aſcertain whom the teſtator meant. 


mentioned 
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mentioned only by a nickname, or where there have been two per- 
fons who have had the ſame chriſtian and ſurname ; but I do not 
remember any caſe where the court has gone ſo far, as to allow 
parol evidence of the intention of a teſtator, where there is only a 
blank, and therefore would not permit it to be read. 


8 Though the alderman and inhabitants of a ward are not in point 
decreed to be Of Jaw a corporation, yet as they have made the Attorney General 
diſpoſed of in a party in order to ſupport and ſuſtain the charity, I can make a de- 
ſuch charities . . , 2 

2s the alder. Cree that the money may from time to time be diſpoſed of in ſuch 
man and in- charities as the alderman for the time being, and the principal inha- 


habitants of bitants, ſhall think the moſt beneficial to the ward. 
e ward ſhall | 


think moſt 
benekicial. 


Caſe 190. Brereton verſus 22 January 29, 1741. 


2 32 box © f . 33, = .? 
- ht 2 if Hee br 9 tn 
Bill was brought againſt the defendant for a diſcovery of title 
; deeds, and likewiſe of the title to the eſtate in queſtion, and 
for relief, and to be let into the poſſeſſion of the premiſes. 


Tenant for The title ſet up by the plaintiff is a right to a reverſion in fee ex- 
years, at will, pectant upon the determination of a leaſe for 99 years. After the 
ance, cannot term expired, which happened in the year 1721 5. the defendant con- 
by fine deveſttinued in poſſeſſion, and paid a reſerved rent of 103. and taking the 
9 advantage of the plaintiff's ignorance of his title, as he had no coun- 
right, terpart of the leaſe, the defendant levied a fine of theſe very lands of 
which he was cnly tenant at will : the plaintiff having come to ſome 
knowledge of his title about a year before the fine was levied, he 
applied to the defendant to deliver poſſeſſion, but he refuſed to do it, 
upon which. the plaintiff in 1722. brought an ejectment, to which 

the defendant appeared, and nothing further was done upon it. 
The defendant to the preſent bill pleads the fine fo levied, and 
five years and non-claim, as a bar both to the diſcovery of the title, 
and the title deeds, and likewiſe to the relief prayed under the 


bill. 


F 


LoRkd CHANCELLOR, 


If » perſon. If the plaintiff has loſt his right by a legal bar, he can have no 
right by a le- remedy; but his cafe as ſtated by the bill, and not at all denied by 


gal bar, be fhe anſwer, is of ſuch a nature as intitles him to all the favour that 


can have no th: | , 
—_ this court can ſhew him. 


It would be of dangerous conſequence to admit of ſuch practice as 
appears in this caſe ; for nothing is more common than long terms 
of years with a ſmall rent reſerved, and it very frequently happens 
thoſe who claim under the original leflor, from the length of the 


term, become quite ignorant of their title, 
3 A 


fave as to matters of account. 


7 ww +5. # | PE DTS [ 
Ox. my | £5 Nag <>, 4. . © 54 — 2 Hr.. A * | 
TS KK 
NN. 5555 e bre ; : 2 ALE. Ore * — S. 
in the Time of Chancellor Haxpwicks.* N 
Sore TORE, Le, x 
A valuable conſideration ſet forth by the defendant protects him plea of L -e , is 
from giving an anſwer to a title ſet up by the plaintiff, but a plea ,;,, 2 e Ef, 4 
of a bare title only without ſetting forth any conſideration will not ting forth any 4g. A 
do it. FP, 6 conlideration, <4 og of 
| * dil will not pro- ; 9 20s LY 
| 228 . . 8 90 . a x : 4 tect a defen- . A . 
A plaintiff in this caſe is intitled not only to have diſcovery in dant from e = 
matters which he cannot prove, but of ſuch matters as may be of Al Frag — 
caſe and relief to him in recovering his title. | tile fe up ty Lo — 
8 . | 50 plaintiff 55 . 
The facts as they are ſtated by the bill of the defendant's being e,, 


only a tenant for years, and paying rent after the expiration of the | Con r 
term, I muſt take for granted, as they are not denied by the 4 | 
anſwer. | | | 


s ©* * 
4 A r 
1 2, 4% £ 


* 


, 


\ Tenant for years, at will, or at ſufferance, cannot by fine deveſt Frys Me: 
an eſtate, and turn it to a right © ii.. , eee, 
| Sea ".. 1 — N 
"Boaz C4 . — 0 
But what the defendant inſiſts on, is a difleifin, ind the acts to ON 


create this a diſſeiſin are matters in pats, as length of poſſeſſion, non- + 
payment of rent, &c, but the principal thing relied on is the eject- 
ment. | | | 


An ejectment every body knows is a fictitious thing only to come The confem. 
at the right in queſtion ; therefore the confeſſion of leaſe, entry and on of leaſe, 
ouſter, will only operate to the purpoſe for which the ejectment is gr on- 
intended, and is equally fictitious with the ejectment itſelf; for it mate 3 Ys, 
would be gf extream ill conſequence that ſuch a proceeding ſhould the purpoſe | 


give a ſeiſin to the defendant in ejectment ſo as to enable him to levy nag us 


a fine, | intended, and 


is equally fictitious with the ejectment itſelf. 


Next as to the fine itſelf, it is levied by a general deſeription of lands 5 * 
lying in ſuch a pariſh in the county palatine of Cheſter: now there often more 
are frequent inſtances of tenants in fee, who in levying a fine, often parcels of land 


put in more parcels of land than do actually belong to the conuſor, an belovg 


to the conu- 


but then a court of equity will reſtrain it to ſuch lands as do really gr, yer a 


belong to the conuſor. g | court of equi- 
| ty will reſtrain 


Here the defendant had lands lying in the ſame pariſh, to which 1555 =» 
he had an indiſputable right, and tho” the plaintiff had notice of the belong to 
fine by the proclamations according to the uſual courſe in the 55 
grand ſeſſions of Vales, yet the deed to lead the uſes of that fine 
was in the conuſor's pocket, ſo that the plaintiff could not know of 
what lands it was levied, and therefore might reaſonably conclude it 
was levied of ſuch lands in this pariſh as the defendant had a right 
to levy it upon, 


The plea ordered to ſtand for an anſwer with liberty to except, 


Vo. II, 320 a Lowther 
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ſiuch charities, 
man and in- charities as the alderman for the time being, and the principal inha- 
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mentioned only by a nickname, or where there have been two per. 
ſons who have had the ſame chriſtian and ſurname ; but I do not 
remember any caſe where the court has gone ſo far, as to allow 

rol evidence of the intention of a teſtator, where there is only a 
blank, and therefore would not permit it to be read. 


8 Though the alderman and inhabitants of a ward are not in point 


decreed to be Of Jaw a corporation, yet as they have made the Attorney General 
diſpoſed of in a party in order to ſupport and ſuſtain the charity, I can make a de- 
2: the alder. Cree that the money may from time to time be diſpoſed of in ſuch 


habitants of bitants, ſhall think the moſt beneficial to the ward. 
the ward ſhall 8 | 


think moſt 
Caſe 1 Brereton verſus Gamul, January 20, 1741. 
827 RL 3. Aeg. 2 De An. 
endant for a diſcovery of title 


- ht 4 of Mee tc 
A Bil was brought againſt the def 
deeds, and likewiſe of the title to the eſtate in queſtion, and 
for relief, and to be let into the poſſeſſion of the premiſes. 


Tenant for The title ſet up by the plaintiff is a right to a reverſion in fee ex- 
2 22 pectant upon the determination of a leaſe for 99 years. After the 
ance, cannot term expired, which happened in the year 1715. the defendant con- 
by fine deveſt tinued in poſſeſſion, and paid a reſerved rent of 105. and taking the 
OR I advantage of the plaintiff's ignorance of his title, as he had no coun- 
right, terpart of the leaſe, the defendant levied a fine of theſe very lands of 
which he was cnly tenant at will : the plaintiff having come to ſome 
knowledge of his title about a year before the fine was levied, he 
applied to the defendant to deliver poſſeſſion, but he refuſed to do it, 
upon which. the plaintiff in 1722. brought an ejectment, to which 

the defendant appeared, and nothing further was done upon it. 
The defendant to the preſent bill pleads the fine ſo levied, and 
five years and non-claim, as a bar both to the diſcovery of the title, 
and the title deeds, and likewiſe to the relief prayed under the 


bill. 


Loxp CHANCELLOR. 


If » perſon If the plaintiff has loſt his right by a legal bar, he can have no 
right by a A remedy ; but his cafe as ſtated by the bill, and not at all denied by 
gal bar, be the anſwer, is of ſuch a nature as intitles him to all the favour that 
okay no this court can ſhew him. 
T Y. | 
It would be of dangerous conſequence to admit of ſuch practice as 

appears in this caſe ; for nothing is more common than long terms 

of years with a ſmall rent reſerved, and it very frequently * 

thoſe who claim under the original leſſor, from the length of the 

term, become quite ignorant of their title. 


3 A 
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A valuable conſideration ſet forth by the defendant protects bim f 57 . 
from giving an anſwer to a title ſet up by the plaintiff, but a plea bare title . ee 1 


without ſet- 


g . 
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2 
of a bare title only 2 ſetting forth any conſideration will not ting forth any | a 
do it. consideration, <a. aw” 
(8 | will not pro- 7 7 8 1 4 


tect a defen- 4 — 
A plaintiff in this caſe is intitled not obly to have diſcovery in dant from ,. 


matters which he cannot prove, but of ſuch matters as may be of fang an an- 2 SSA | 
caſe and relief to him in recovering his title. ti trap by , 
the plaintiff. < | 

The facts as they are ſtated by the bill of the defendant's being 8 — 
only a tenant for years, and paying rent after the expiration of the N Lo fe Had 
term, I muſt take for 3 as they are not denied by the ; 


anſwer. 


Tenant for years, at will, or at 8 canhot by fine deveſt GE gt, .. 
| 0 „ 72 722 
an eſtate, and turn it to a right. 2 YA TY 2 1 2 . 
222 ES Et Sf EX GL oP 


But what the defendant inſiſts on, is a diffeifin, and the acts to © "SAY vu 
create this a diſſeiſin are matters in pars, as length of poſſeſſion, non- * Ko 
payment of rent, &c, but the principal thing relied on is the eject- 

ment. 


An ejectment every body knows is a fictitious thing only to come The confer. 
at the right in queſtion ; therefore the confeſſion of leaſe, entry and on of leaſe, 
ouſter, will only operate to the purpoſe for which the ejectment is = * non 
intended, and is equally fictitious with the ejectment itſelf; for it e only 1 Ye, 
| would-be f extream ill conſequence that ſuch a proceeding ſhould the purpoſe | 
give a ſeiſin to the defendant in ejectment fo as to enable him to levy ren) * 
a fine, intended, and 

| | is equally fictitious with the ejectment itſelf, 


Next as to the fine itſelf, it is levied by a general deſcription of lands Though in 
lying in ſach a pariſh-in th ty palatine of Chef n 
ying in ſuch a pariſh in the county palatine er: now there een more 
are frequent inſtances of tenants in fee, who in levying a fine, often parcels of land 
put in more parcels of land than do actually belong to the conuſor, 1 


but then a court of equity will reſtrain it to ſuch lands as do really ſor, yet a 


belong to the conuſor. i court of equi- 
ty will reſtrain 


Here che defendant find lands lyieg by ths foes per to which ©." 5 
he had an indiſputable right, and tho the plaintiff had notice of the belong two 
fine by the proclamations according to the uſual courſe in the li. 
grand ſeſſions of Wales, yet the deed to lead the uſes of that fine 
was in the conuſor's pocket, ſo that the plaintiff could not know of 
what lands it was levied, and therefore might reafonably conclude it 
was levied of ſuch lands in this pariſh as the dess had a right 
to levy it upon. 


The plea ordered to ſtand for an anſwer with liberty to except, 
ſave as to matters of account. 


Vo I. II. 75 30 | Lowther 


chaſe. 
a would very much clog the ſale of eſtates. 
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| Lowther verſus Carlton, February TI, 1741. 


| +} AT. 139 . 
Caſe 191. LoxD CHANCELLOR. 
A purchaſer HIS is a bill brought to impeach a purchaſe made 32 years 
ke Moree ago: the defendant was a purchaſer with notice, from the 
perſon who Marquis of Wharton, who bought without notice. 
bought with- 
out notice, 


may ſhelter It is certainly the rule of this court, that a man, who is a pur- 
himſelf under Chaſer with notice himſelf from a perſon who bought without no- 
the firſt pur- tice, may ſhelter himſelf under the firſt purchaſer, or otherwiſe it 


Where by a Tf a council or attorney is imployed to look over a title, and by 
— — de ſome other tranſaction foreign to the buſineſs in hand has notice, 
beer in this ſhall not affect the purchaſer; for if this was not the rule of the 
hand, a coun- court it would be of dangerous conſequence, as it would be an ob- 
— dene e jection againſt the moſt able counſel, becauſe of courſe they would 
Jook over a be more likely than others. of leſs eminence to have notice, as they 


tile has no. are ingaged in a great number of affairs of this kind. 
tice, this ſhall 


not affect the 
purchaſer. 


Caſe 192. Barret and others, creditors of John Powell, verſus Ann 
Powell, widow, and others, February 1, 1541. 


An aſſignment Bill was brought by creditors againſt an heir of an inſolvent per- 
Y the clerk ſon, and likewiſe againſt his widow, to have the benefit of the 
ot the peace aſſignment of the inſolvent's eſtate from the clerk of the peace at the 
under the fta- ſeſſions,” under the ſtatute for the relief of inſolvent debtors. 
tute for relief | 

of inſolvent 


debtors need It was objected by the counſel for the defendant, that the aſſign- 
not be ſealed. ment in this caſe by the clerk of the peace to the major part of the 
creditors is informal, becauſe it is only ſigned by the clerk of the 
peace, and not ſealed ; and that as the act of parliament direQs an 
aſſignment, and does not diſpenſe with ſealing, that it ought to be 
executed like all other aſſignments to convey real eſtates. 


Maſler of the Rolls. I am of opinion that the aſſignment without 
ſealing is ſufficient, as it has been the conſtant method taken by all 


clerks of the peace ſince the act of parliament for relief of inſolvent 
debtors took place. 


Smith 


in the Time of Lord Chancellor HAR DICE E. 


e 


p 


Smith and Helen his wife verſus French widow, Pebruary Cate 193. 
20, 1741. | 


T HE bill was brought for a ſatisfaction of a breach of truſt, and If « buſband 
| the plaintiffs by it have made the following caſe : Helen the Wen after 


daughter of the defendant, lived with her till ſhe married her firſt „ 


huſband Mr. Segar ; upon his making his addreſſes to her in the wife's fortune 
way of marriage, Mrs. French, the mother of the plaintiff Helen, ap- for her gon] 
proved of the match, and the day before the wedding agreed to be a rate uſe, and 
truſtee of 10007, the portion of Helen, which conſiſted of tallies the truſtee is 
or Exchequer orders at 3/. per cent. and for this purpoſe the mother 8%, f 
had the orders delivered to her, and aſſigned to her by an indorſement truſt, this 
upon each of them: previous to the marriage a ſettlement was pre- ccurt will o. 


pared, but not executed till after, by which the truſt of this 10000. — — a 
was declared to be in the firſt place for the ſole and ſeparate uſe of tion to the 


the wife during the coverture, and for the iſſue of this marriage, and — _ 
n caſe there ſhould be no iſſue, that then the abſolute property 
ſhould veſt in the ſurvivor of huſband or wife; in a very few years 
afterwards, Mr. Segar being diſtreſſed in his circumſtances, prevailed 
upon the mother, who was the truſtee, to let him have theſe orders, 
and ſold them and applied the money to pay his own debts, except 
350/, which he refunded to the mother upon her preſſing him for 

it; he died inſolvent, and therefore as the mother was a truſtee _ 
for the daughter the plaintiff, the plaintiffs inſiſted ſhe has been 
guilty of a breach of truſt in delivering up the tallies for 1000/. to the 
power of the huſband, and for that reaſon ought to make good the 
deficiency, which is 650/. to the plaintiffs, 


The defendant Mrs. French made this defence: That ſhe diſap- 
proved of the match between her daughter Helen and Mr. Segar, 
but upon the ſolicitations of her daughter did agree to it at laſt, and 
admitted that ſhe had the tallies indorſed over to her for the 1000/7. 
the day before the marriage, but in a very ſhort time after the 
huſband Mr. Segar became very neceſſitous, and his creditors very 
importunate ; and that at the joint requeſt, and the repeated im- 
portunities both of her ſon-in-law, and daughter, ſhe did deliver over 
the tallies to Mr. Segar, but not with an intention that he ſhould im- 
bezle them to his own uſe, but upon his ſuggeſtion that the land-tax 
tallies, of which theſe were part, were quite full, and that he muſt 
ſell them out and buy others; that when ſhe found Mr. Segar had im- 
poſed upon her, and had applied the money to pay off his debts, ſhe 
threatned to ſue him, upon which her daughter fell upon her knees, 
and begged her mother would deſiſt from her intention, for it was 
only making bad worſe, and that ſhe would releaſe her mother from 
any demand ſhe might have againſt her, on account of the truſt: 


2 the 


0 A's E 8 ö Argued * Devrikined: 


the ** did not proceed i in ſuing the huſband, but by fol means 
recovered back 3 50: afterwards till the day of his death, the huſ- 
band and the plaintiff Helen lived with Mrs. French, and were main- 
tained by her, and from his death till her ſecond marriage, which 
was no leſs than ſeven years, the daughter lived with the defendant, 


and never inſiſted upon this demand, but ſeveral times offered to 
give the mother a releaſe. 


The facts of the plaintiff's Helen's falling upon her knees, to ſoli- 
cit in behalf of her firſt huſband, and of her offering to execute a 
releaſe to her mother, after Segar” s death, was proved by Judith 
Powell, another daughter of the defendant's, who was about eleven 
years old, when the firſt ſact happened, and about thirteen when the 
ſecond happened of the plaintiff's Haun promiſing to releaſe. 


The principal caſe relied on for the plaintiff was cited by Mr. 
Noel, and is mentioned in Needler's caſe, Hob. page 225. 7 Ed, 
4. 14. the wife being cefluy gue truſt, ſhe and her huſband fold the 
land; ſhe received the money, and they both required the feoffee to 
make eſtate to the vendee, and yet ſhe after her hutband's death 
was relieved againſt the feoffee, and might alſo againſt the vendee 
if he was privy to the uſe, | 

N * 

Lord CHANCELLOR, 


The queſtion in this caſe is ſingly between a ceſiui gue truſt and 
a truſtec, and therefore it is not at all material whether the ſettlement 
is voluntary, or for a valuable conſideration. 


And if there were no other circumſtances, it cannot be doubted, 
but if a huſband, even after marriage, conveys his wife's fortune 
to a truſtee for her ſole and ſeparate uſe, and the truſtee is guilty of 
a breach of truſt, that this court will decree him to make ſatisfaction 
to the ce/iuy que truſt ; indeed if there were creditors of the huſband, 


who had a prior lien upon the property ſo conveyed, it might make 
a material difference, 


The principal queſtion here is, whether upon all the circumſtan- 
ces of this caſe, the defendant has been guilty of a breach of truſt, 
and this muſt depend upon the deſence which ſhe has ſct up by 
way of rebutter to the plaintiff's demand ; if it ſtood clear of ſuch 
circumſtances there could not be a plainer breach of truſt than de- 


livering up theſe tallics to the power of the huſband. 


But the preſent caſe appears to me to be a very hard, and a very 


harſh demand in a court of equity as it is circumſtanced, taking the 
evidence on both ſides to be true. 


He 


in the Time of Lord Chancellor Hakbwickk. 245 


He then run over the material parts of the defence, in the manner 
I have before ſtated it. x 


In the firſt place his lordſhip ſaid here is a very ſtrong equity for 
the mother, that what ſhe did in the affair was at the importunity, 
and repeated ſolicitations of the daughter, and who ſince the death 
of her firſt huſband has over and over again offered to execute a 
releaſe, when ſhe might beyond all contradiction have done it; for 
though the aſſignment was an unfortunate tranſaction for the daugh- 
ter, yet as it was done at her own requeſt, ſhe could not blame her 
mother for it. 

. 

An objection has been made to the moſt material witneſs for the Though a 
mother, who is Judith Powell, becauſe ſhe was but eleven years old 1 + 2 
when ſhe ſwore to one fact, and thirteen when ſhe ſwore to the other; tender years 
but notwithſtanding her tender years, this does not at all invalidate will not inva- 
her evidence, for ſuch a circumſtance as a brother and ſiſter's being in _ — 
the utmoſt diſtreſs, and the falling upon her knees to beg and implore 
a mother not to ruin them, muſt make full as great an impreſſion 
upon a young mind, as an old one. 


There is another obſervation very material for the defendant, that 
notwithſtanding the plaintiff Helen lived with her mother at the 
time the ſecond marriage was propoſed, yet there is not a ſyllable 
of proof offered to ſhew, that either Helen herſelf, or the plaintiff, 
mentioned the leaſt tittle of this affair, or even made any demand of 
the 650/. which they have now ſet up by their bill, 


And as it is an extream harſh one, after all the kindneſs and ten- If an infant 
derneſs the plaintiff Helen has received at her mother's hands; I am who contract- 
of opinion the defence is very ſufficient to rebut all the plaintiff's 70 1 


. ring his mino- 
equity. 5 rity, confirms 


it after he comes of age, it will bind him, though voidable at his election. 


I think it comes very near the caſe the defendant's counſel have 
compared it to, of an infant under age, who contracting a debt du- 
ring his minority, ſhews his conſent to it, by confirming it after he 
comes of age, which ſhall effectually bind him, though it was void- 
able at his election. 


So here, a promiſe by the wife to releaſe during the coverture, © promiſe 
it is certain could not bind the wife, but if after the death of her huſ- % Ayo 
band ſhe repeats the promiſe, it is a confirmation of it, and is good, 3 wife, 

| | | + ut it repeat- 
The caſe of Thayer and Gould, Feb. the gth 1739. (vide 1 T. Ack. ewe ” 
615.) firſt heard before the late Maſter of the Rolls, and afterwards death, it is a 
before me, has been compared by Mr. Noel to the preſent, but confirmation, 
there the circumſtances in ſupport of the plaintiff's demand, were 
much ſtronger than in the preſent. | 
Vor, II. 3R A 
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A wife in that caſe, after being very hardly and cruelly uſed by a 
huſband, was prevailed upon to join with him in importuning the 
truſtee, to convey over a truſt eſtate, which was for the ſeparate uſe 
of the wife, to the hufband, and as the truſtee was a very near rela- 
tion, he could not be ſuppoſed to be ignorant of the cruelties the wife 
had undergone, eſpecially as ſhe was proved to be 1n tears the whole 

time, that the conveyance from the truſtee to the huſband was read- 


ing, and executing. 


Caſe 194. 


There was another ſtrong circumſtance againſt the truſtee, that 
he actually retained as much out of the truſt, as would fatisfy a 
debt of his own from the huſband: beſides wo, it was land which 
had been conveyed in truft, and I remember very well a great ſtreſs 
was laid upon the oircumftance of it's being real eſtate ; I did not 
make any decree there, for upon my recommendation the affair was 
compromized, and a middle way found out by the parties to put an 
end to the diſpute. 


In the preſent cafe the original bill was decreed to be diſmiſſed 
without coſts, ſo far as it ſeeks relief for the remainder of the 10001, 
And a croſs bill brought by the defendant for the board and main- 
tenance of the daughter, was likewiſe diſmiſſed without coſts, 


Bagſhaw verſus Spencer, at the Rolls, February 18,1741. 
"_— [pr N. FI >. * 

BEN JAMIN Alliſon deviſes lands to B. and C. and their heirs, 

in truſt by rents and profits, ſale, or mortgage, to pay his debts, 
and funeral expences, and after in truſt as to a moiety to the uſe of 
his nephew Thomas Bag ſhaw for life, without impeachment of waſte; 
remainder to truſtees and their heirs during the life of the ſaid 
Thomas Bag ſhaw to preſerve the contingent remainders, with re- 


mainder to the uſe of the heirs of the body of Thomas Bagſhaw, 


with other remainders over. It was adjourned after ſome debate, 
till a certificate ſhould be made in the caſe of Colſon and Colſon : 
But it was ſaid here were two material differences; 1. The clauſe 


fans waſte. 2. This was a truſt, and the court muſt neceſſarily in- 


terpoſe and decree a conveyance. Vide the caſe of Legate and 


Sewell, 1 P. W. 87. 


Caſe 195. 


Colſon verſus Colſon, Mich. 14 Geo. 2. 1741. in B. R. 


HIS was a caſe ſent out of the court of Chancery for the opi- 
nion of the court of King's Bench on theſe words : © I give 
«© and deviſe my lands at C. to Robert Colſon my grandſon for his 
<< life, remainder to A. and B. and their heirs to ſupport contingent 


remainders during the life of Robert Colſon, remainder to the heirs 


2 | 94k « of 
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« of the body of Robert Colſon lawfully begotten ;'' and the que- 
ſtion was, whether Robert Colſon had an eſtate for life or in tail. Mr. 
Hollings argued that he had an eſtate-tail, for that it was a rule in 
law, wherever the anceſtor took an eſtate for life with words of li- 
mitation to his heirs or the heirs of his body, they ſhall not take by 
purchaſe but by deſcent, and that the teſtator's intention would not 


controul the operation of a rule of law. King verſus Melling, Ven- 


tris 214. & 225, 2 Lev. 58. Blackburn verſus Ewer, 1 P. . 
54, 56. 2 Roll. Abr. 258. Trevor verſus Trevor. Abr. Caf. Eg. 
387. 1 Lutw. 825, Carth. 171. Lord Glenorchy verſus Bofvile, 
Caf. in Eq. in Lord Talbot's Time 3. 2 Salk. 678. There being 


truſtees to ſupport contingencies makes no difference, as appears 


from Papillon verſus YVoyce, 2 P. V. 471. which to this queſtion is 
fully in point, there being no truſtees, | 


Mr. Bootle on the other fide argued, that the teſtator's intent was 
to give an eſtate for life to the grandſon, by placing truſtees to take 
advantage of the forfeiture, which could only be in caſe he was 
tenant for life. 2dly, The intention of the teſtator was the chief 
rule in the conſtruction of wills, for which he cited Papillon and 
Bois, Eq. Caſ. Abr. 185. and that the word heirs is a word of 
purchaſe. Carth. 272. Pybus verſus. Mitford, 1 Vent. 372. 


Colſon verſus Colſon, November 12, 1743. A rehearing, 
nz ns, HE 
ROBERT Bromley ſeiſed in fee of the reverſion and inheritance 
of ſeveral eſtates at Thorpe Bulner in the biſhoprick of Durham, 
expectant on the death of Elizabeth Forſter, by his will dated the 
12th of July 1712. deviſed the ſame expectant as aforeſaid to Robert 
Colſon for life, remainder to truſtees during his life to preſerve con- 
tingent remainders, remainder to the heirs of the body of the ſaid 


Robert Colſon, remainder in like manner to the defendant William 


| Colſon and the heirs of his body. 


After the teſtator's death, Robert Colſon with Elizabeth Forfler 
ſuffered a common recovery, and declared the uſes to the faid El:- 
zabeth Forſter for life, remainder to Robert Colſon and his heirs. 


Mr. Attorney General council for the plaintiff Eligabeth Colſon 
ſiſter of Robert Colſon. 


The principal and only queſtion he ſaid aroſe upon the deviſe in 
Robert Bromley's will. 


It is inſiſted on by the defendant William Colſon, that Robert was 
only tenant for life, and conſequently was not intitled to ſuffer the 
recovery. 


This 
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This cauſe was heard before Mr. Verney, the late Maſter of the 
Rolls, in July 1739. who referred it to the Judges of the court of 
King's Bench upon this point; in purſuance thereof a caſe was 
made, and there were two ES Ces the Judges of the 
133 , Court of King's Bench; but they declined giving any opinion, and 
Is bh — — therefore — have been adviſed to bring it in this ſhape before 
„A ea. 5 > 5 Lordſhip. 
e b . or * = * 
35. fee acre 0.44032" All the directions prayed by the plaintiff's bill are conſequent of 
| 'the opinion the court will give-in this point. 


- Mr. Attorney General for the plaintiff: Connecting theſe two 
eſtates together, I infiſt makes an inheritance in Robert Colſon, and 


the rule from whence I argue is laid down in 1 /. 309. a. and b. 
and Shelly's caſe, 1 Co. 93.6. 


It is not at all material, whether there is any eſtate intervening, 
for it is the ſame if limited to A. for life, and to the heirs of the 
body of A, or to A. for life, to B. for life, and to the heirs of the 
body of A. 


Where the anceſtor makes ſuch a limitation as this, it is giving the 
deviſee every thing, and the ſenſe of the law in this reſpect is ſo very 
ſtrong, that nothing can be plainer. Vide 1 Inſt. 28. b. 


An anceſtor-cannot make his heirs purchaſers; and another reaſon 
is, the law will not ſuffer an eſtate of inheritance to be in abeyance; 
the rule extends to the caſe-of wills as well as to conveyances in the 
life of the party. 


Tt is not ſufficient to ſay that we are 'to be governed by the in- 
tention of the parties, for a man cannot break through the rule of 
law, but this intention muſt be conſiſtent with it. Vide Saul v. 
Gerard, Cro. Eliz. 525. 


> The next conſideration is, what there is in the particular fra- 
ming of this will to take it out of the general rule. 


It has been inſiſted that Robert Colſon took an eſtate for life only, 
and that his heirs are purchaſers, 


But in this will the intention is very plain that the heirs of Robert 
Colſon ſhould take per formam dont, for here is all the appearance of 
an eſtate-tail, heirs of the body of his grandſon lawfully begotten or 
to be begotten, words moſt peculiarly ſignificant to create an eſtate- 
tail; and great ſtreſs was laid upon them by Lord Ch. Juſt. Hale, in 
King v. Melling, 1 Vent. 214, 225. | 

2 


It 


in the Time of Lord Chancellor Han ůbW ICE. 


It has been urged by the defendant's council, here are ſtrong words 
to ſhew the teſtator intended only an eſtate for life as a deviſe to 
his grandſon for and during his natural life, &c. | 


But then the contingent remainder, preſerved by the limitation to 
the truſtees is nothing more than the limitation to the heirs of the 
body, and not to a remote remainder, 


Suppoſe the teſtator had ſaid to truſtees to preſerve contingent re- 
mainders to the right heirs of Robert Colſon : the gentlemen of the 
other ſide would hardly ſay that right heirs eo nomine can take as 

rchaſers, the law would not admit of it, and yet the intention 1s 
equally clear here, as it would have been there. 


If the limitation had been to the heirs of the body of a ſtranger, 
it might, have been otherwiſe, for they would have been purchaſers, 
becauſe there was no anceſtor to take firſt, but there is no caſe where 


beirs of the body take as purchaſers if the anceſtor has the eſtate for 
lite, 


I will put the ſtrongeſt caſe ; ſuppoſe a deviſe to A. remainder to 
his heirs, and that the teſtator ſhould by expreſs words ſay, I intend 
the heirs ſhould take as purchaſers, yet it would not prevail againſt 
the rule of law that heirs cannot take as purchaſers. RY 


The ſecond point I would inſiſt upon is, that the rule of law 
muſt prevail againſt the plain intention of the teſtator : Goodright 
verſus Pullen, 12 Geo. 1. Deviſe to Nicholas Liſle for life, remainder 
to the heirs of his body and his heirs for ever. Here the latter 
words were neceſſarily rejected, becauſe they would deſtroy the 
eſtate; and the court held this was an eſtate-tail, for they were 
words of limitation and not of purchaſe. Yide Legate verfus Sew- 
ell, 1 P. W. 87. and Morris verſus Wood at the Cochpit, a plantation 
cauſe, the 24th of March 1730. held to be an eſtate-tail by Lord 
Chief Juſtice Raymond and Eyres. In Lord Glenorchy verſus Boſ- 
ville, Caſ. in Eg. in Lord Talbot's Time 3. declared there by Lord 
Talbot, that if it had been a deviſe of a legal eſtate, it would have 
been an eſtate-tail. Vide Roberts verſus Dixwell, December 8, 1738. 
before Lord Hardwicke, (1 T. Atk. 607.) Thruftout verſus Peat, 
Mich. T. 3 Geo. 1. | | | | 


In all theſe caſes it was plainly the intention of the teſtator, that 
there ſhould be only an eſtate for liſe, and yet held to be an eſtate- 
tail in conformity to the rules of law. 


It is obſervable on the caſes upon the words ſue of the body and 
beirs of the body, that they have never been conſtrued words of 
purchaſe, but where the teſtator intended to point out particular 
perſons, 
Vo. II. 38 LoRD 
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Lord CHANCELLOR. 


I would, willingly deliver the parties from any further trouble, if 
I could do it conſiſtently with the rules of the court; but this is a 
mere queſtion in law, and is already put in a proper courſe ; and 
unleſs there was ſomething executory in it, L ought not to meddle 
with it in equity, except there were ſome caſe already in point de- 
termined : But as there is not one determined where there is an in- 
ter poſition of truſtees to preſerve png remainders, I will 
therefore affirm the late Maſter of the Roll's order of reference 


to the Judges of the court of King's Bench, and then it will 90 
on regularly. | 


A certificate of the Judg es of the court of King's 
Bench, upon the 8th of May 1744. in the caſe of 
Colſon verſus Colſon. 


E have heard council in the n referred by your 
Lordſhip to us, and as it appears by the ſtate of the 
caſe, there is after the determination of the eſtate for life to Robert 
Co 2 a deviſe to Jabell his daughter, and to Ralph Robinſon and 
their heirs for and during the life of Robert Colſon. | 


We are of opinion, that by reaſon of the remainder interpoſing 
between the deviſe to Robert for life, and the ſubſequent 2 


to the heirs of his body, the ſaid Robert took an eſtate for life, not 


merged by the deviſe to the heirs of his body, but by that deviſe 


an eſtate-tail in remainder veſted in the ſaid Robert. 


Sir William Lee, Knight, Chief Juſtice. 


Sir William Chapple, Knight, 
Martin Wright, Ee Juſtices, 
Thomas Deniſon, Eſq; 


Willis | 
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Willis verſus Fernegan, February 26, 1741. Caſe 196. 
. | 2 — A a 
HERE had been ſeveral tranſactions between the plaintiff If a perſon 
and defendant, in relation to the defendant's lottery or ſale, as u enter ba, 
it was called, of plate, jewels, &c. and particularly an agreement gain with his 
in relation to the receipts or tickets in the ſale, a great number of eyes open, 
which, to the amount of no leſs than eleven thouſand had been de- —— 
livered to the plaintiff, who was to pay a ſtated price for them, him upon this 
and if by ingroſſing ſuch a quantity E could ſell them above par, footing only. 
the profit, let it be ever ſo great, was to go into the plaintiff's 
pocket: the plaintiff might have ſold them to very great advan- 
tage, but by out-ſtanding his market, and inſiſting upon an exor- 
bitant premium, he was a conſiderable loſer ; and now brings a bill 
to be relieved againſt the defendant, ſuggeſting the agreement to be 
hard and unconſcionable, and likewiſe for an open account between 
him and the defendant. 


The defendant ſets forth the whole agreement, and inſiſts that 
there was no fraud or circumvention, but that it was a tranſaction 
carried on with the utmoſt fairneſs, and an agreement entered into 
at the plaintiff's own requeſt ; and that if it was not ſo beneficial a 
one as it might have been, it was intirely owing to the miſmanage- 
ment of the plaintiff ; and, as to the open account prayed, the 
defendant pleads a ſtated account in bar, which had been ſettled 
between him and the plaintiff ſometime after the ſale or lottery was 
finiſhed, and entered in a book that related merely to the tranſaction 
between him and the plaintiff, and to no other purpoſe whatever; 
and that the adjuſting of this account had taken up a week's time 
at leaſt ; and the plaintiff, at the time, and often ſince, had declared 
himſelf extremely well ſatisfied with it. | 


There were ſeveral witneſſes on the part of the defendant to ſup- 
port the agreement, and the ſeveral facts inſiſted on by the anſwer, 
but there was not a tittle of evidence on the behalf ot the plaintiff to 
ſupport the allegations in his bill. | 


Lord CHANCELLOR. 


It is not ſufficient to ſet aſide an agreement in this court, to ſug- 
| geſt weakneſs and indiſcretion in one of the parties who has enga- 
ged in it; for, ſuppoſing it to be in fa& a very bard and uncon- 
ſcionable bargain, if a perſon will enter into it with his eyes open, 
equity will not relieve him upon this footing only, unleſs he can 
ſhew fraud in the party contracting with him, or ſome undue means 
made uſe of to draw him into ſuch an agreement, which is not 

I pretended 
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pretended by the plaintiff in the preſent caſe; for, from the evidence, 
he appears to have been ſo fond of this project of a ſale of plate; 
jewels, &c. that no perſon ever had ſuch an eaſy ſtomach, and 


quick digeſtion, for he wanted to have monopolized the whole 
number of tickets, 


The plaintiff's council have made two objections to the defendant's 
plea of a Rated account. 


1. That it was not ſigned by the parties. 
2. That the vouchers were not delivered up at the time. 


Where Per- As to the firſt, there is no abſolute neceſſity that it ſhould be 
ſons have mu- ſigned by the parties who have mutual dealings, to make it a ſtated 
— 2 account, for even where there are tranſactions, ſuppoſe between a 
count is not Merchant in England and a merchant beyond ſea, and an account 
— 4 is tranſmitted here from the perſon who is abroad, it is not the ſign- 
ted one, but ing Which will make it a ſtated account, but the perſon to whom it 
i is keeping is ſent, keeping it by him any length of time, without making any 
it ary feng objection, which ſhall bind him, and prevent his entring into an 
out making Open account afterwards. | 

2 the perſon to whom it is ſent. 


The ſecond objection is becauſe the vouchers were not deli- 
vered up. 


The deliver. . Nov there is no doubt, if vouchers are delivered up at the time, it 
ing up vouch- is AN affirmation at leaſt, that the account between the parties was 
ers is an af. a ſtated one, but to make it ſo, it is not abſolutely neceſſary they 
Pigs 2g ſhould be delivered up at the time the account is ſettled ; for in- 
between the ſtance, in the caſe of bankers and their cuſtomers, it is ſeldom done, 
parties was a but the draughts which are made upon them are conſtantly kept on 

. files, and at different times when they ſettle accounts with you, they 
lutely neceſ- Only enter in a book which they give you for that purpoſe the ſeve- 
ary; whey ral receipts and payments during your tranſactions with their ſhops, 

ould be de. . . . 

livered up at and it would be imprudent in them to do otherwiſe, becauſe the 
he — the vouchers are very often of uſe to them in clearing up any diſputes 


_ between their ſhop and a third perſon. 


Bankers keep the Craughts which are made upon them on files, becauſe they are vouchers, and of uſe 
in clearing up diſputes between their ſhop and a third perſon. | 


8 Chancellor decreed the plaintiff's bill to be diſmiſſed with 
coſts. 


Brace 
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Brace verfus Taylor, February 10, 1941. Caſe 197. 


| 77 L LIAM Taylor, who was ſeiſed of certain lands in Breck- where a mat- 
nockſhire in Wales, a few years ago thought proper to make a ter which 
conveyance of them to William his fon, in fee, rendring an annuity * 
of 371. per ann. to himſelf for life, and 104%. per ann. to Judith tion of the 
his wife for life; under this conveyance Miiliam, the ſon, entered — * 
into poſſeſſion, and for ſome time paid the annuity both to his father value or aig. 
and mother: on Lady Day 1736, William the father gave a receipt culty, parties 
to William the ſon, for fix 7 five ſhillings, in full for that n Efbe 
quarter of his annuity, which was due at that day. William, the but 75 ſmall 
ſon, acknowledged by his anſwer, that. there were other little mo- conſequence, 
ney tranſactions between his father and him, and that at divers aut un a 
times he had borrowed ſmall ſums of his father, but he ſwore theſe court to diſ- 
ſums of money were all diſcharged: in April or May 1736, William uit the vill 
the ſon, made his father another payment of about 5/. very ſoon after 
 Wilkam the father died, and left Brace his executor ; the preſent 
dill was brought by Brace, againſt William the ſon, praying, amongſt 
other things, that William the ſon might pay to Brace what was in 
arrear for the father's annuity at the time of his death, and that he 
might come to an account with him for what other money he owed 


him on the account of his father. 


Lord Chancellor ſaid, his opinion was, that the bill ought to be Though a de- 
diſmiſſed with cofts; he ſaid this was a queſtion which ariſes 1 
within the juriſdiction of the courts of Wales, and though that is to a bill as be- 
not a reaſon to prevent the parties from taking their remedy in this 8 3 | 
court, where the matter in queſtion is of great value and dithculty, to entertain. 
yet where the diſpute relates to a matter of ſmall conſequence, that yet he may 
is an ingredient which this court ought to conſider; one objection _ 72 
therefore, which the council for the defendant have made in the objcQion at 
preſent caſe, is, that the matter in queſtion appears to be of ſmall and the hearing ; 

. | or a bil may 
trifling conſequence, though the defendant has not demurred to the he been ſo 
preſent bill on that account, yet that objection may be taken advan- drawn as to 
tage of now at the hearing ; for it very often happens that a bill may 8 2 
be drawn in ſuch a manner as to prevent a demurrer of this ſort, . 0 
eſpecially in a matter relating to an account, and therefore it would 
be very unreaſonable that an objection of this ſort might not be ta- 
ken at the hearing: in the time of Lord Harcourt a bill was brought 
in this court relating to tithes, it was clearly admitted that the plain- 
tiff had a right to ſome tithes of the defendant; but as the tithes 
which were due appeared to be only of the value of five pounds, the 
Chancellor diſmiſſed that bill at the hearing; what is the nature of 
the preſent caſe? here is a bill brought to have a decree made for 
the payment of the arrears of an annuity which were incurred in the 
life of the plaintiff's teſtator, A receipt is produced on the part of 


Yor, II. 3T the 
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the defendant, whereby it appears, that at Lady Day 1736, he 
paid his father 6/. 15s. for one quarter of his annuity, due at that 
time ; this is an evidence there were no other arrears of the annuity, 
and the father died within a little more than three months aſter ; ſo 
that at the time of his death there could have been but one quarter 
that was in arrear, and that ſo ſmall a ſum as 6/. 155. but then it has 
been ſaid, that the defendant has admitted by his anſwer that he at 
different times borrowed ſmall ſums of his father, and though he 
does ſwear he has diſcharged thoſe ſums in his father's life-time, 
yet it has been urged that this is a ground for direCting an account 
If a defendant to be taken, and upon the account it may come out that there was 
os ſo much money owing from the defendant to his father, that toge- 
ckn ges L G q 

any particular ther with the 61. 155. before mentioned, it may amount to a ſum 
7 * for which this court allows a bill to be brought; and it is indeed 
Wu. of true, if the defendant had acknowledged by his anſwer any parti- 
thoſe ſums cular ſum due, though he ſwears that thoſe ſums were diſcharged, 
werediſcbar8- that might have been a ground for directing an account to be taken; 
Rill 1 ground but, in the preſent caſe, the only acknowledgment which he has 
for directing made is, that there were ſmall ſums of money, which he at diffe- 
an arm rent times borrowed of his father, and as the plaintiff has made no 
proof what thoſe ſums were, and as the defendant: has ſworn he 
has diſcharged them, there is not a foundation for directing an ac- 
count to be taken relating to thoſe ſums, and this made the more 
clear, by reaſon of a piece of evidence produced on the part of the 
defendant, by which it appears, about April or May following, he 
paid his father about five pounds, which might probably he the diſ- 
charge of theſe ſums mentioned in. his anſwer, and there is no occa- 
on to apply that payment to the annuity; theſe are reaſons to ſhew 
the plaintiff had no ground to come into this court, and his natural 
remedy was a diſtreſs, or an action of covenant upon the deed; 
And his lordſhip declared, he ſaw no cauſe to give the plaintiff 
<< any relief in equity, and ordered the plaintiff's bill to be diſ- 

<< miſled out of court with coſts.” 


Caſe 198. Young verſus Peachy, February 11, 1741. 


Where a fa- 8 IR Robert Bredon on the 2 iſt of January 1719. made his will, 
ther obtained D and thereby gave certain houſes in Bond. ſireet, and Old. ſireet, 


an abſolute 
conveyance Of the value of about 3400. per Annum to Zaccheus his ſon for 


_— s 8 life, the remainder to the firſt and other ſons in tail, remainder to 


to anſwer one his daughters and their heirs; and in caſe of ſuch daughter or 


particularpur- daughters dying without iſſue, then to the ſurvivor or ſurvivors of 


poſe, and af- their heirs. 
terwards 


makes uſe of 


it for another. Sir Robert Bredon died, and upon his death Zaccheus entered into 
this court poſſeſſion of the tenements both in Old-/freet and Bond-ftreet ; Zac- 
the head of cheus had no ſons, but had iſſue two daughters Margaret and Lydia; 


fraud. 2 | Margaret 
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Margaret intermarried with Mr. Jeſeph Fox, and the plaintiff Lydia 

intermarried with Mr. Toung in 1726. Jeſeph Fox was in very bad 
circumſtances, and one French examined in the cauſe ſwore that 
about that time he heard Zaccheus complain of Yoſepb's extrava- 
gancies, and ſaying, that if he was to die Joſeph would waſte all 
that would come to him, for which reaſon he would endeavour for 
a little matter to get Joſeph to join with him to bar the eſtate-tail in 
that moiety, which he would be intitled to, in order to protect the 
eſtate from his creditors. 


And with this intent, © Zaccheus repreſented to his daughter 
Margaret, that it was probable he ſhould not have any more 
children, and that it would be for her benefit to join in a 
common recovery of a moiety of the premiſſes ſo limited in 
remainder in tail to his daughter, and defired her to perſuade 
her huſband to join in the fame, and that thereby, and by a 
deed to be made thereupon declaring ſuch recovery to be to the 
uſe of Zaccheus and his heirs, this moiety would be protected 
from the creditors of Joſepb Fox, and at the fame time promiſed 
Margaret that he would take the eſtate fo to be created by the re- 
covery, and deed to declare the uſes thereof, as a truſtee only for 
her and her heirs, and that the operation of law would be ſuch 
thereupon, he not- paying any conſideration for the ſame, and 


that he would not claim or inſiſt upon any benefit or advantage 
thereby.” 


A recovery was accordingly ſuffered of this moiety in Hilary 


term 1726. in which Zaccheus was tenant to the Præcipe, and 
Margaret and her huſband were vouched, and a deed was perfected 
to which they were parties, and the recovery was thereby declared 
to be to the uſe of Zaccheus and his heirs, but no confideration 


whatſoever was paid by Zaccheus, or any other on his behalf, to 
Margaret and her huſband. 


Soon after Joſeph and his wife, on account of other circumſtances, 


were forced to go to Sauth Carolina, in order to ſecrete themſelves 
trom their creditors, 


However Zaccheus from the time the recovery was ſuffered, con- 


ſtantly paid to Margaret an annuity of thirty pounds per ann. At- 
terwards Zaccheus had the misfortune to become a bankrupt, and 
Sir Robert Peachy and others were choſen his aſſigns: Zaccheus died 


in March 1734. and Joſeph Fox in Auguſt 173 5. and his wife ſome - 


few days after died without iſſue, without having made any diſpo- 
ſition of this moiety : The preſent bill brought by Young, and 
Frances his wife, againſt the affignees of Zaccheus, and againſt a 
mortgagee of this eſtate, under a mortgage from Zaccheus after he 
got the poſſeſſion of this moiety under the recovery, praying, 


amongſt 
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amongſt other things, that the recovery might be ſet aſide as bei 
unduly obtained, and that in conſequence of this the plaintiffs might 
be allowed to redeem the mortgage, as this moiety is deſcended and 
of right belongs to the plaintiff Lydia and her heirs. 


Upon the hearing of this caſe, Lord Chancellor aſked the counſel 
for the plaintiffs, whether they were willing to conſent that the 30/, 
per ann. which Zaccheus had paid to Margaret ſhould be refunded, 
and upon their declaring that they were, Lord Chancellor ſaid, his 
opinion was, that the recovery ought to be ſet aſide as being un- 
duly obtained, and in conſequence of this, that the plaintiffs were 
intitled to redeem this mortgage. He ſaid the ſtate of the caſe 
was no more than this: Sir Robert Bredon gave his eſtate by his 
will to his ſon Zaccheus for life, the remainder to truſtees, to pre- 
ſerve contingent remainders, remainder to his firſt and other ſons 
in tail, the remainder to his daughters and their heirs, as tenants in 
common: Sir Robert Bredon died, and on his death Zaccheus en- 
tred into poſſeſſion, and had only two daughters, ſo that he was 
tenant for life, with remainder to them in tail: Zaccheus joins with 
Margaret, one of his daughters, and her huſband, in ſuffering a 
recovery of a moiety of the premiſſes; by the uſes of this recovery, 
Zaccheus is made the owner of this moiety in fee: In the deed which 
declared the uſcs, the conſideration is recited to be for barring all 
entails in the premiſſes, and the remainder and reverſion expectant 
thereon, and in conſideration of five ſhillings, and, as the deed ſays, 
for divers other valuable and good conſiderations; as the conſidera- 
tion is ſo looſely exprefled, in point of law, it leaves it open to the 
parties to aver any other conſideration; and the queſtion is, whe- 
ther in the preſent caſe there is not room for a court of equity to 
ſay, that here is either a truſt reſulting by operation of law ior the 
benefit of the daughter, that joined in ſuffering this recovery; or 
whether there is not a ground in the preſent caſe to direct that 
the aflignees, under the commiſſion of bankruptcy which iſſued 
againſt Zaccheus, ſhall execute a reconveyance under the head of 


fraud. 


With regard to the truſt by operation of law, it has been urged 
on the part of the plaintiffs, that there is ſuch a one in the preſent 
caſe, becauſe, though in point of law there is a conſideration appear- 
ing on the face of the deed, yet it is inſiſted, that here is no valu- 
able confideration, to prevent a truſt ariſing by implication, 


LoRD CHANCELLOR. . 


3 Now, as to that, I am of opinion that there was no ſuch truſt; 
where one for if a truſt by implication was to ariſe in the preſent caſe, it would 
perſon pays of | 
the purchaſe money, and the conveyance is taken in the name of another; but the rule is not ſo large as 
to extend to every voluntary conveyance. 


be 


in the Time of Lord Chancellor HaxDbwickk. 


be to contradict the ſtatute of frauds ; for it might be ſaid, in ev 

caſe, where a voluntary conveyance is made, that a truſt ſhall ariſe 
by implication; but that is by no means the rule of the court ; truſts 
by implication, or operation of law, ariſe in ſuch caſes, where one 
perſon pays the purchaſe money, and the conveyance is taken in the 
name of another, or in ſome other caſes of that kind ; but the rule 
is by no means ſo large as to extend to every voluntary conveyance ; 
for theſe reaſons, his Lordſhip ſaid, that the plaintiffs could not 
be relieved under the notion of a truſt; however, he thought 


that they had a proper graund to be relieved upon under the 
head of fraud, | 


It manifeſtly appears, the conveyance from Pox and his wife 
was obtained in order to anſwer one particular purpoſe, but that 
the father has attempted to make uſe of it for a very different 
one; and there have been a great many caſes, even ſince the 
the ſtatute of frauds, where a perſon has abtained an abſolute con- 
veyance from another, in order to anſwer one particular purpoſe, 
but has afterwards made uſe of it for another, that this court has 
_ relieved under the head of fraud; for a practice of this ſort is a de- 
ceit and fraud which this court ought to relieve againſt, the doing 
it is dolus malus, and that appears to be the preſent caſe : This may 
be collected from the evidence of French and Sanguin; French ſwears, 
that before the recovery was ſuffered, he heard the father fay, that 
his ſon Fox was guilty of great extravagancies ; and that if he 
had the eſtate, he would certainly waſte it, for which reaſon he 
would endeavour, for a little matter to get Joſeph to join with him 
to bar the intail in that moiety, which he would be intitled to, in 
order to protect the eſtate from his creditors; what Sanguin ſwears, 
was ſubſequent to the recovery, and therefore I do not lay fo much 
weight upon it. | | 


A court of equity will never ſuffer a deed of this ſort to ſtand ; in 
2 Vern. zo. Wilkinſon verſus Brayfield, there is a caſe which is 
material to this purpoſe; there it is ſtated, © The defendant Bray- 
feld having b, the means of Fogg, an attorney, prevailed upon 
* Elizabeth Corey to levy a fine of ſome houſes in Norwich, and 
eto execute a deed, leading the uſes thereof to Brayfield and his 
* heirs; and it being proved that ſhe, at the time of levying the 
te fine, declared ſhe muſt make uſe of ſome friend's name in truſt; 
and afterwards by will declaring ſhe had levied ſuch fine only in 
© truſt, and the better to enable her to diſpoſe of the eſtate, and 
© thereby deviſed it to Y/i/kinſon and his heirs, ſubject to the pay- 
** ment of her debts; and although Brayfield proved a great fami- 
* liarity and friendſhip between him and Eligabeth Corey, and that 
* ſhe had declared he ſhould have her eſtate; yet it was decreed, 
not only that the eſtate ſhould be liable to the creditors debts, 
* but that he ſhould convey the eſtate to the deviſee Wilkinſon 
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* and his heirs :” It has been faid, in the caſe which has been 
cited, here were two different declarations of the uſes of the fine, 
cohtrary one to another, and likewiſe there were creditors in that 
cafe, and therefore thoſe might be reaſons for that determination; 
but T do not think they were; and it ſeems to me that caſe was 
ſomething ſimilar to the preſerit one; it is indeed true, in the 
. preſent, the defendants are affignees under a commiſſion of bank- 
ruptcy, which iſſued againſt Zacebeus, bit they can be in no bet- 
ter caſe than Zaccheus himſelf would have been. | 


The preſent caſe is a good deal like one which I very well re- 
member, and was to this purpoſe : A man intended to make a mort- 
0 e of his eſtate by two different deeds, the one an abſolute one, 
other a defeazance upon payment of the mortgage money, 
Which whs the old way of making mortgages, he executed the ab- 
ſolute conveyance, but when he had fo done, the othet party re- 
fuſed to execute the defeazance, but the court, without any diffi- 
culty, decreed him to do it; his Lordſhip ſaid, that other caſes of 
the like kind have been fikewiſe cited, where conveyances have 
been made of eſtates in truſt, in order to ſcreen them from forfei- 
tures for felony, and thoſe conveyances have been ſet aſide, but his 
Lordfhip faid he would not make any particular obſervations upon 
thoſe caſes. | | | 


. 


In the preſent cafe the recovery, as has been ſaid, was ſuffered 
for one purpoſe, and is attempted to be made uſe of for another, 
and though it has been objected the allowing the evidence of this 
ſort is againſt the ſtatute of frauds and perjuries, yet, if that objec- 
tion ſhould be allowed, the ſtatute would tend to promote frauds 
rather than prevent them; for theſe reaſons therefore J declare, 
though there had been no other circumſtances in the cafe, I ſhould 
have been of opinion that the recovery ought to be ſet aſide. 


But the caſe is gteatly ſtrengthned when it comes to be conſider- 
ed that this was a recovery obtained by a father from his child, and 
when that is the caſe, it affords another ſtrong cirtumſtance, in or- 
der to relieve the plaintitts. | | 


len King, in In the caſe of Glifſen and Ogden before Lord Chancellor King, that 


the caſe of circumſtance was ſtrongly relied upon; but his Lordſhip refuſed to give 
K 5 # relief, for he ſaid it was a fair bargain between a father and his child, 


to give relief and he would not weigh in golden ſcales, whether the conſidera- 
on a convey- tion was exactly equal or not: In March 1731 there was an appeal 


= —_—_ to the Houſe of Lords from that decree ; upon the appeal, the Lords 


from a child; laid great weight upon that circumſtance, that the conveyance was 
the Houſe of | | 


Lords upon an appeal laid great weight upon that circumſtance, and reverſed the decree, 
e | 2 obtained 
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obtained by a father from his daughter in diſtreſs, and the decree 
of Lord King was reverſed: It is indeed true, from the time the 
recovery was ſuffered, Zacchens paid to his daughter 30. per ann. 

and at the time the recovery was fuffered, he ſeems to have an in- 
tention of doing ſo: But the moiety of this eſtate is of the value of 
1401. per ann.; and therefore thoſe ſums of money can by no means 
be a ſyfficient conſideration : However, on the other hand, it js 
reaſonable this conveyance ſhould ſtand as a fecurity for the money 
which Zaccheus had fo advanced to his daughter: and that was the 
reaſon I aſked whether the council wes the plaintiff were W A to 
conſent to refand this. 


Upon the whole, his Lordſhip declared, © that the plaintiff 
* onght to be relieved againſt the declaration of the uſes of the 
* recovety made to Zarchens Bredon and his heirs, by the deed of 
* the 16th of July 1726; upon making an allowance to the aſ- 
* figntes under the commiſſion of bankruptcy againſt E accbeus for 
* the 30. a year, paid by him to his daughter Margaret; and it 
* was further ordered that the aſſignees do convey to the plaintiffs 
Francis Young, and Lydia his wiſe, and the heirs of his wife, 
the moiety of the ſaid eſtate; and upon payment by the plain- 
< tiffs to the mortgagee of his principal, intereſt, aud coſts, he 
was ordered alſo to reconvey the mortgaged premiſes to the 
** plaintiffs, whom his Lorddip: directed to be admitted creditors 
* under Zacrbeus's commiſſion, for what they ſhall have paid to 
the defendant the andeagages 


fare verſus Forſter, March 10, 1741. Caſe 199. 
"i HARLES Forſter, the father of John and Francis Forſter, As a tenant 


made a ſettlement, upon the marriage of his eldeſt fon John, for ane? and 
of a freehold church teaſe, held by the lives of Frances the wife of 2 - 
Charles, and John the fon, and Gabriel a third ſon, in truſt, to per- nature of a 
mit the ſaid Jobn to enjoy for his life, and then his intended wite 3 
for life, and after being ſubject to a charge for younger childrens lee may cer- 
portions, in truſt for the heirs males of the body of John Forjter, tainiy join, 
and in default of ſuch iſſue, in truſt for the heirs males of the _ — — 


body of the ſaid Charles Furſter the father, and in default of iuch tadon, ſo be 
iſſue, to the right heits of the ſaid Charles Forſter. | ho had both 


the intereſts 
in himſelf, 


The faid Charles the father being dead, and the wife of Nee may alſo bar 
being dead, and the only ſon of Jahn by his ſaid wife being alſo N 
4 and there being daughters of the marriage, the defendant Ca- 
therine, and two other daughters of Joby, made a ſettlement of the 
church leaſe, under which the defendants claimed, and levied a 
fine ſur concgſſit, and afterwards died without male iſſue. 


Upon 


— 
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Upon the death of Jobn without iſſue male, the plaintiff, Francis 
Forfler, claimed title to the leaſehold premiſſes, inſiſting, that by 
this ſettlement, John, his elder brother, was only tenant for life, and 
that the limitation to the heirs males of his body were words of pur- 
chaſe, and created a contingent remainder to his heirs males, and 
that the limitation to the heirs males of the body of his father Charles 
was a contingent remainder, to take effect in the perſon who ſhould 
be the heir male of the body of the father, at the time of the 
death of John, and that John could not be the heir male of the body 
of his deceaſed father, within the meaning and operation of the 
deed, becauſe a life eſtate was expreſly limited to him, and in the 
caſe of a deſcendable freehold it veſts in the heir, not as heir, but 
as ſpecial occupant ; and that Jobn could never take as occupant 
under the deſcription of heir male, becauſe the occupancy could not 
ariſe till after his own death, and therefore, that the heir male 
who was to take the contingent remainder, muſt be the plaintiff, 
(viz. the heir male of Charles the father, at the death of Jabn the 
tenant for life), and that if John was but tenant for life, his ſet- 
tlement and fine ſur concefit could not bar the contingent remainder 
which ought to take place in the plaintiff. 


E Contra: It was inſiſted, that the limitation to the heirs of the 
of the father was not a contingent remainder, but words of 
limitation of the eſtate, and muſt mean the heirs male at the death 
of Charles the father; that John was the heir male, being the eldeſt 
ſon, and that his wife being dead, and his ſon being alſo dead, his 
life eſtate, and the limitation to him as heir male, was united, and 
in caſe of an eſtate of inheritance, he would be tenant in tail in 
poſſeſſien; and in caſe of a deſcendable freehold, he had the 
whole intereſt in him, and might diſpoſe of it as he pleaſed, and 
bar the plaintiffs. | | 


life, and the perſon in remainder, in nature of a tenant in tail of 
a freehold leaſe, could certainly join, and bar the ſettlement ; ſo the 
ſame perſon who had both theſe intereſts in himſelf, as John cer- 
tainly had, might alſo bar the intail of the freehold leaſe. 


| Lord Chancellor was of this opinion; and ſaid, as tenant for 


A ſecond fon, And though it ſeemed abſurd, that the perſon who had an expreſs 


tenant for life eſtate for his life, ſhould alſo be the occupant, which occupancy 


of a freehold . ; g + le 
leaſe, pine in ſtrictneſs did not ariſe till the death of the tenant for life, yet, 


der to the in reality, the limitation, which in the cafe of an eſtate of inheri- 


* [ tance would create an eſtate-tail, does, in the caſe of a freehold, 
father, te give the party the whole intereſt, ſo as to impower him to diſpoſe 


tenant for life, of it; and he principally relied upon it, that the ſon of John be- 


d h | * - = 
ere co ing dead, and the remainder to the heirs males of Charles the fa- 


bar the intail. ther, veſting thereupon in John, to whom the eſtate for life was 


limited, he is to be conſidered in nature of tenant in tail, and 
might 


I 
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might diſpoſe of it; and put this cafe, Suppoſo a ſecond fon 
tenant for life of ſuch a freehold leaſe, 'remainder to the heirs of 
the body of the father, the tenant for life, and the elder brother the 
heir male of the father, might certainly bar the intail, and therefore 


where the ſame right is io one and the ſame perſon, he could cer- 
tainly do it. | | 


N. B. As to deſcendable frecholds, vide 10 Ce. 96. Edward Scy- 
mar's cafe, 1 Roll, Abr. 676. | 


As to intails of freehold leaſes, vide oſtencys verſus Chappe?, | 
decreed by Lord Harcaurt 1712. 3 Hams. 265. and the Duke of 
Grafton verſus Sir Thamas Hanmer, 3 Wms. 266. 


As to the heirs male being words of purchaſe, vide Peacock verſus 
Spooner, 2 Vern. 43. and Deffornue verſus Goodmer, 2 Yarn. 362. 


Dennis Daley, Ey; and Lady An his wife verſus Sir Caſe 200. 
Edward Deſbouverie and others, 1738. 


R. Smith had two daughters, the Counteſs of Clanrickard, and Whether a 
Lady Deſbouverie ; in 1714 he fettled a houſe in Ormond- ee - 
Street, and ſome leaſehold eftates in truſt for Lady Clanrickard for jub/equent, if 
life, and to ſuch perſon as ſhe by writing ſhould appoint ; by his oy — 
will Tuly the 7tb 1718. he gave a legacy to the plaintiff Ann, eldeſt — the 
daughter of Lady Clanrickard, of 1000). at 21, or marriage, with court have 
intereſt at 4/. per cent. to Jobn her brother 1000). at 21; if one 399% put ©. 
died, the whole to the ſurvivor, and the refidue of his real and per- conſtruction 
ſonal eſtate to the truſtees, in truſt as to ene moiety for the ſole and opon them to 
ſeparate uſe of Lady Clarrickard ; and by a codicil he directs that Penn t. 
in caſe the plaintiff Ann ſhould marry in the life-time of the Coun- Where there is 
teſs, without her conſent, that the plaintiff's legacy ſhould be di- 9? 3 
vided among the reſt of Lady Clanrickard's children; Mr. De Gells 3 
was the furviving truſtee: the teſtator died, and the Earl of Clan- genileman 
rickard. On the firſt of Auguſt 173 2. Lady Clanrickard makes an * 
appointment of her houfe, and the leaſehold eſtates to Smith Earl of lady heiſelf 
Clanrickard for life, and to his firſt and other ſons in tail male, to i WE to 
daughters in tail general, remainder as to one moiety. of the frechold ges, ned 
to plaintiff Ann for life, and to her ſons and daughters in tail male, coofiderthem- 
remainder to Lady Mary Burke; as to the other moiety in the ſame ſelres in dhe 


. . X li ht of «> a - 
manner with croſs remainders; and by another deed poll of the ſame gent, and — 


date, appoints Mr. De Galls to aſſign the real and perſonal eſtate de- aily come into 
viſed by her father to the ſame truſtees, Sir Edward Deſhouverie, * n ent. 
Jobn Manley, and Thomas Ward and their heirs, in truſt to ſell and 
lay ont in lands, and fettle to the fame uſes as the freehold by the 
laſt deed, and til! ſo inveſted, to be * to intereſt, and be 
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applied for the benefit of the perſons intitled to the rents and profits 
of the eſtate: In both deeds is the following proviſo, that if her 
ſon the Earl of Clanricbard, the plaintiff Ann, and Lady Mary Bur k 
ſneuld marry without the conſent of Sir Edward Deſbouverie, Job n 
Manley, and Thomas Ward, or the major part of them, or the fur. 
vivor of them, if any of them ſhould be then living, that then he, 
ſhe or they, marrying without ſuch conſent, and his or their iſſue, 
or deſcendants, ſhould forfeit or loſe all his, her or their right to the 
premiſſes; and the next perſon in remainder, purfuant to the ap- 
pointment aforeſaid, ſhould and might in ſuch caſe enter thereunto, 
and enjoy the ſame as if he, ſhe, or they ſo marrying without con- 


ſent as aforeſaid, was or were actually dead without iſſue: by her 


will ſhe confirms the deeds poll, and makes Sir Edward Deſbou- 
verie, John Manley and Thomas Ward, executors and refiduary le- 
gatees on the ſame uſes, and alſo guardians to her children : on the 
firſt of January 1732. the Counteſs died, and on the gth of July 
1734. Mr. De Golls, purſuant to a decree in Chancery, aſſigned all 
the truſt eſtates to Sir Edward Deſbouverie. | 


In 1734. a treaty of marriage was propoſed by and between the 
plaintiffs, and after it had been carried on about five months, the 
plaintiff Daley acquainted Sir Edward Deſbouverie with his intentions: 
upon which Sir Edward took down in writing from Daley's month 
the following propolal for a ſettlement on the marriage: 4000 acres 
of land in Jre/and worth 1200/. per ann. of which ſix hundred 
pounds pcr ann. were propoſed to be ſettled in preſent for their main- 
tenance, the remaining 600. per ann. in reverſion after the father's 
death; in caſe ſhe is a widow, and has iſſue, 5oo/l. per ann. in caſe 
ſhe has no iſſue 600/. per ann. jointure, her own fortune to be ſettled 
together with the 1200/, per ann, 


Sir Edzward Deſbouverie communicated the propoſal to Manly and 
Ward the next day, who did not approve of it, in regard Mr. Daley, 
the father of the plaintiff, was to have the intereſt of the plaintiff 
Ann's portion, which was about 8ooo/. for his life: the truſtees ' 


agreed at that meeting not to conſent, unleſs the plaintiff Ann's for- 


tune was ſettled with the 600/. a year for the preſent maintenance of 
the plaintiffs: on the 29th of May 1735. Mr. Manley, at the requeſt 
of the other truſtees, tranſmitted the faid propoſal (which had been 
before delivered to the truſtees in writing and figned by the plaintiff 


Daley) to Mr. Tayler, by letter, who was guardian to the preſent 
Earl of Clanrickard. | | | 


The letter in ſubſtance as follows : 


We take the liberty to give you ſome further trouble in relation 
to Lady Ann, who we find has an inclination to marry the ſon of 


Mr. Denns Daley; the young gentleman has ſent the incloſed pro- 


poſals 


in the Lime of Lord Chancellor Harpwicke, 


fals' to Sir Edward Deſbourverie ; as we are intire ſtrangers to Mr. 
ung we defire you may inquire into his circumſtances, and how 
far he is able to make the ſettlement propoſed by his ſon, and if his 
father ſhould defire to treat, it is our opinion my Lord's counſel 
ſhould be conſulted thereupon. Lady Ann's fortune at preſent is 
from her grandfather Smith about 3400 J. beſides what was left by 
her father out of his 1r:/þ eſtate, which will make the whole as we 


compute upwards of 7000 /. and ſhe has a further expectancy, in 


caſe of my Lord's death, of a moiety of what my Lady Clanrickard 
left my Lord, if ſhe marry with our conſent; if not, ſhe will loſe 
it, and the whole will go to her fiſter, unleſs ſhe ſhould likewiſe 
marry without our conſent, in which caſe the whole goes to Sir 


Henry Parker ; this is: all the influence we have over Lady. Ann, 


and ſhe might with her fortune marry much better: yet if Mr. 
Daley's father will make the ſettlement propoſed, we believe the 
young folks are too far engaged for us to attempt to break off the 
match, and therefore we ſhall be obliged to conſent to it. Lady 
Ann very ſoon after her mother's death went to her father's rela- 
tions without our privity or conſent, and how far they may have 
perverted her we cannot tell, but ſhe and the young gentleman 
both declare themſelves proteſtants, and fay that is the reaſon my 
Lady's father's relations are againſt the match : We are your moſt 


humble ſervants, Jahn Manley, &c. London, the 2gih of May 1735. 


Poſtſerip f; The above letter was prepared for all the truſtees to 
ſign, but Sir Edward Deſbeuverie going out of town in a hurry, de- 
fired I wonld forward it to you. 


Mr. Tayler, in anſwer to this letter, on * 13th of June ſends 
the wh 5 the following propoſal foo Mr. Datey the father. 


4000 acres of land to be ſettled to the uſe of Dennis Daley, ſemior; 
for life, remainder to Dennis Daley, junior, for life, with remaindcr 
to his firſt and every other ſon in tail; the ſaid Dennis Daley hath 


agreed that he will lay out the portion at intereſt, or in the purchaſe 


of lands which ſhall be ſettled to the ſame uſes, 600 J. per an. 
preſent maintenance, 600 J. per ann. jointure, it no iſſue, but if 
iſſue 500 J. per ann. 


It appears by a letter from Sir Edward Deſborverie to Mr. Tay- 
ler, that all the truſtees refuſe to conſent on any other terms than 
on Lady Am's portion being ſettled with 600 J. per ann. for their 
preſent ſupport and her jointure ; and the reaſon they give is, that if 
the father of Daley ſhould have the intereſt of Lady Aun's fortane, 
which at 6/. per cent. the common intereſt in Ireland, produces 
540 J. per ann. he in effect parts with nothing at preſent. 

| 2 
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The plaintiff Mr. Daley applied ſeveral times afterwards ta Mr, 
Manley for bis confent, but told the plaintiff he thought the 
terrns infifted on by him and Sir Edward Deſbouverie and Ward, 
were reaſonable, and that he never would give his confent on any 
other, and cautioned the plaintiff againſt the ill N of marry. 
ing without the conſent of the three truſtees ; and told him if he 
would conſult council, and they ſhould be of opinion what was in- 
faſted on by the truſtees was unreaſonable, he would be ready to 
ſubmit, but not otherwiſe. 


It appeared in evidence that the ptaintiff were married by John 
Gaynam, the famous Fleet parfon, on the gth of June 1735. 


The plaintiff Daley never applied to the truſtees Manley and 
Ward for their conſent till he had been married ſometime. 


The bill is brought to compel Mr. Daley the father to a ſpecifick 
execution of the marriage agreement, or ſuch other reaſonable ſet- 
tlement as this court ſhall direct may be executed by him: that the 
truſtees may join in the ſettlement, or ſign their oonſent, fo as to 


prevent a forfeiture, and that they may execute the truſts in the two 
deeds poll. | 


The two material points for the defendants the truſtees were, 
Firſt, Whether what the truſtees have done amounted to a conſent 
to the marriage of the plaintiffs. 


| Secondly, If the truſtees have done amiſs in refufing their conſent 
to the match. | 


On the 121th of December 1738. Lord Chancellor gave judgment. 


That the marriage of the plaintiff was fubſtantially with the 
conſent of the truſtees. "OW 


Firſt queſtion, Whether the condition annexed to the power is. 
fuch a condition as Lady Clanrickard could annex. 


Secondly, Whether there is evidence ſufficient on the part of the 
plaintiffs to ſhew, that their marrying was with the conſent of the 


truſtees. 


As to the firſt, I think Lady Clenrickard bad a power to annex 
this condition. N 


As to the ſecond, I think the condition bas been well performed. 


The proviſo in both the deeds is very harſh and unreaſonable, 
and therefore a court of equity will be juſtified in taking as great a 
oY | ; latitude 
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latitude as may be in the conſtruction of it, to prevent a breach: if 
the marriage was ſuch as was fit, there could be no objection either 
to the perſon, or to the eſtate of the plaintiff Mr. Daley ; neither 
was it a diſparaging ſettlement : it appears through the whole cauſe 
that the Lady had a ſtrong inclination for the match, and therefore 
in ſuch a caſe the truſtees ſhould have confidered themſelves in- the 
light of a parent, and ſhould have readily come into a conſent, 


It is manifeſt both from the letter and diſpoſition of Mr. Manley, 
one of the truſtees, that he agreed to the propoſal, and gave his 
conſent that it ſhould be a match; and the letter is likewiſe evi- 
dence that the truſtees in general approved of the perſon, behaviour 
and quality of Mr. Daley; and. it is alſo evidence of their conſent 
to the marriage, provided Mr. Daley the father will make the ſet- 
tlement he propoſed. | | 


The words in the letter, e ſhall be obliged to conſent, mean re 
from the neceſſity of the thing, and for the happineſs of the Lady, 4 g 4. 
and ought to be conftraed a prefent conſent, that if the father ob/iged to con- 


would make the ſettlement, they would not break the match, A, tu the 


. | E the Lady, will 
I have been conſidering of the evidence of the conſent. |  beconſtrued a 


a preſent con- 
As to conditions whether precedent or ſubſequent, where they 2 

are in reſtraint of marriage, the court have always put the moſt 

favourable conſtruction upon them, to prevent a forfeiture; and 


for this purpoſe Farmer verſus Compton 1 Ch. Rep. 1. is a very << l. 


ſtrong caſe, and Boſftock and Jeton, 2 Cb. Zunder the names 
of Wiſeman contra Foſter, before Lord Nottingham, is a Caſe in 
point. 


The truſtees have ſignified their conſent that a ſettlement ſhould 
be made according to the prayer of the plaintiffs bill. 


And therefore I will decree accordingly. 


Meure verſus Meure, at the Rolls, May 16, 1737. Cafe 201. 


ABRAHAM Meure being ſeiſed of ſeveral meſſuages, lands and To one for 
tenements in Surry and Suffolk, on the 18th of February 1731. lite, and to 


made and duly publiſhed his laft will, and did thereby deviſe all 25 1 ow 


the ſaid lands in the ſaid counties to John Knight of Gosfield, Eſq; always been 
ſince deceaſed, and to the defendant Andrew Meure, and to the _— 7 an 
ſurvivor of them, and to the heirs, Sc. of ſuch ſurvivor, in truſt to put where it is 
{ell the ſame as ſoon as conveniently may be after his deceaſe, and 22 life, 
f | and after his 
death to the iſſue of his body, there is no inſtance where it has been ſo conſtrued. 


vor. II. 37 with 
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with the money ariſing by the ſale, to purchaſe other freehold lands, 
or long annuities, or ſtock, or ſome other publick fund, as the 
truſtees ſhould think fit, and then in truſt to permit the defendant 
Andrew Meure and his afligns, to receive to his and their own 
proper uſe the intereſt and profits thereof during his life; and the 
teſtator did further direct that the defendant Andrew Meure ſhould 
receive the rents and profits of the ſaid eſtates till ſold to his own 
uſe, and after the defendant's deceaſe, then in truſt to permit the 
plaintiff and his aſſigns to receive the intereſt and profits of the ſaid 
money as aforeſaid, or the rents and profits of the ſaid land if un- 
ſold, or ſuch other lands as ſhould be purchaſed during his natural 
life, and after his deceaſe, then in truſt for the uſe of the iſſue of 
the body of the plaintiff lawfully begotten ; and in default of ſuch 
iſſue, the teſtator deviſed the principal and intereſt ariſing by ſale of 
his ſaid eſtates, or his ſaid eſtates, if unſold, to John Knight for 
his life, and after his deceaſe to the defendant Peter Meure, and his 
heirs for ever, 


Mr. Knight, one of the truſtees under the will, died before the 
eſtates were ſold, but proved the will with Andrew Meure, the other 
executor. 


The bill was brought by Jaac Meure, the natural ſon of the teſ- 
tator, to have the eſtates ſold by a decree of this court, and that the 
money ariſing thereby may be diſpoſed of according to the will, and 
that the defendant Peter Meure may ſet forth whom he claims un- 
der, and what in the ſaid premiſes. 


Maſter of the Rolls, This is a very particular caſe. 


By the death of Mr. Knight the power devolves upon the court 
in what manner to lay out the money, 


It muſt be a purchaſe of lands which only are capable of car- 
rying all the remainders. | 


The principal queſtion in this cauſe is, whether an eſtate-tail is 
to be limited to the plaintiff, or an eſtate for life only. 


Where lands are to be ſettled to one for life, and to the heirs of 
his body, there is no caſe where ſuch a limitation has not been held 
to be an eſtate-tail: on the other hand, there is no caſe where it is 
to be ſettled to one for life, and after his death to the iſſue of his 
body, that ſuch a limitation has been conſtrued an eſtate-tail, 


In the cafe of Sweetapple verſus Bindon, 2 Vern. 536. there was 
no eſtate for life particularly given before the word iſſue, which 
differs it from the preſent caſe ; and yet Lord Keeper Wright ſaid 

4 | upon 
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upon the like words in marriage articles, it would not have been 
conſtrued an eſtate-tail, when it appeared the eſtate was intended to 
be preſerved for the iſſue. Vide the caſe of Bale verſus Coleman, 
1 P. V. 142. where it is laid down, that there is a difference be- 
tween a deed, and will, as to conſtruction. 


There is ſomething in this will that denotes the intention of 
the teſtator, that the plaintiff ſhould only take an eſtate for life, for 
there is a diſtinftion between the wording and framing of the li- 
mitations : In the firſt place, the eſtate is during the lives of the 
defendant Andrew, and the plaintiff, to continue in the truſtees ; 
and when the teſtator limits it to the plaintiff for life, it is to per- 
mit and ſuffer the plaintiff to receive the rents and profits, &c. 
and when the limitation is to the iſſue, it is to their uſe and behoof, 


and the court ſhould, as much as they can, preſerve the intention 
of the teſtator. | 


The words, in default of ſuch iſſue to Peter, ſhew the teſta- 
tor intended that Peter ſhould not take while there was iſſue of 


Tſaac, iſſue of his body takes in both male and female, and there 
muſt be croſs remainders to the iflue female. 


Lord Glenorchy verſus Boſuille, Caſes in Chancery in Lord Talbot's 
time, 3. is in point *; and I ſhall in this caſe make my decree ac- 
cordingly. | 


Cholmley verſus Counteſs Dowager of Oxford, March 2, Cafe 202. 
1741. | 


W HERE a mortgagee is made a party to a bill, praying re- Praying re- 
lief is the ſame thing as praying to redeem, for redemption lief chere 2 


. . mortgagee is 
is the proper relief; and if upon a reference to a maſter, to ſee what , — is the 


is due for principal, intereſt, and coſts, they do not redeem the ſame as proy- 
mortgagee, the court will, at his application, diſmiſs the bill as 59 deem! 


: x Noh 4 4 and if on a 
againſt him, which is equivalent to decreeing a forecloſure. reference to 


| a maſter, they 
do not redeem him, the court will diſmiſs the bill, which is equivalent to a forecloſure. 


p ITE 


— — 


* There a deviſe to truſtees in truſt for 4. for life, without impeachment of waſle, volun- 
tary waſte in houſes excepted, remainder to the iſſue of her body, Sc. was conſtrued only 
an eſtate for life ſan waſte, and a ſtrict ſettlement decreed. 


Brudenell 
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Cafe 203. Brudenell verſus Bowghton, March 55 1741. 
| . Na ls 3. Pr Ag; Keeps 3 6. | 
HE queſtions in this cauſe aroſe. on the wills of Mr. Richard 
| Boughton, the brother of the defendant. 


The firſt will was dated October the 12th, 1 738. 


der de lege. Poſe my worldly eſtate as follows: 


cies given un- | | | 

der a firftwll Inprimis, I give and deviſe to my fiſter Elizabeth Brudenell the 
upon the real ſum of 800/. to be laid out for the advantage of herſelf during 
eltate. and life, and afterwards to her children; and likewiſe I beg ſhe will 


The queſtions In the name, Gc. I Richard Boughton of, Gc. do give and dif- 


— take the advice of my executor, 


ſecond ? 


Lord Hard. Item, I give to my ſiſter Meliaa Layng the ſum of 4001. to be 


ewicke decreed 


only the lefſer lad out in the ſame manner, and to the fame purpoſe as Mrs. 
ſums to be Brudenell's. OY 


raiſed out of 
the real eſtate | 1 * F , 
of the teſtator. The teſtator gives ſome {mall pecuniary legacies ; and then fol- 


Pi © ales Z344,Jow theſe words: 
M35. 2. Her Ard 6657 E : | ; | 
ee Laſtly, I give the remainder of my eſtate at Neaſham and Dunſ- 
dale, in the biſhoprick of Durham, and all my freehold and perſo- 
nal eſtate whatſoever, not herein otherwiſe diſpoſed of, after pay- 
ment made of my juſt debts and legacies, to my brother Shuckbr- 
rough Boughton, whom 1 alſo appoint my executor to this my laſt 
will, thereby revoking all others: Witneſs my hand, 


| Richard Boughton. 
Signed and publiſhed in the preſence of 


e 
The ſecond will was made at Lyom, dated the 22d of May, N. S. 
1741. 


In the name of God, Ge. 


I Richard Bonghton, fellow of All Souls college, Oxford, make 
and appoint this my laſt will and teſtament, hereby revoking all 


other wills. 


Imprims, I give and bequeath to my dear ſiſter Layng the ſum 


of 100/, Secondly, I give and bequeath to my dear ſiſter Brudenell 
the ſum of 400/, | 


Laſtly, 


in the Time of Lord Chancellor Hax DwICkE. 


Boughton all the reſt of my eſtate, real and perſonal, and appoint 
him my executor, | 
Signed Richard Boughton. 


There were no witneſſes; but the whole was wrote with his 
own hand. REA 


To Shuckborogh Boughton, Eſqr. 


I beg to recommend my fiſter Brudenell to your kindneſs; and 
beſides the legacy left her, I beg you would give to my godchild 
2004, and in caſe that child ſhould be dead, I defire you may give 
that ſum to her eldeſt ſon; I defire this only in caſe you make 
uſe of the laſt will. | ; 
Richard Boughton. 
Lions, June q, 1741. 


'This bill was brought by Mrs. Brudenell and her huſband, to 


have the legacies left to her raiſed and paid by the defendant, out 
of the teſtator's real eſtate. 


The firſt will was executed by the teſtator, in the preſence of 
three witneſſes, and in every,reſpe& according to the ſtatute of 
frauds and perjuries. | 


The ſecond was made at Lions, in his laſt illneſs, but was 
not executed according to the ſtatute ; alterations are here made 
in the legacies to Mrs. Brudenell his ſiſter, and likewiſe to Mrs. 


Layng another ſiſter ; and by the laſt clauſe, the reſidue of his real 


and perſonal eſtate is given to the defendant. 


The principal queſtions are, Whether the legacies given under 
the firſt will, are a charge upon the real eſtate, and whether they 
are revoked by the ſecond will. 


It was inſiſted by Mr. Smith, now one of the barons of the Ex- 
chequer, council for the plaintiffs, that the legacies are a charge 
upon. the land, and is exactly the fame as if the teſtator had 
given a part of the land to the legatees, and falls within the inten- 
ton of the ſtatute. 


Laſtly, T give and bequeath to my dear brother Shuckhorough 
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That the legacies muſt take place out of the real eſtate, or be void. | 


becauſe there is not ſufficient perſonal aſſets to ſatisfy them, and that 


giving them out of land and money, a mixed fund, will have the 
fame conſideration as if fingly given out of land, and for this pur- 
poſe, he cited the caſe of Onyons and Triers, Eq. Ca. Ab. 408. and 
P. M. 343. and Precedents in Chan. 4 59. 

Vo I. II. 1 Mr. 
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Mr. Joddrell, council of the ſame fide, ſaid that the ſtatute of 
frauds and perjuries was made upon the plan of the civil law, and 
—1 it was drawn by Lord Chief Juſtice Hale, aſſiſted by civilians, 
and therefore the civil law was of uſe in determining this queſtion, 
for which purpoſe he cited ſeveral paſſages out of the Digeſt to 
ſhew the ſame ſolemnity neceſſary in cancelling, as in making 
wills. : | 


Mr. Murray, council for the Defendant, faid, he never heard 
la the civilians had any thing to do with the ſtatute of frauds, 
but only with the ſtatute of diſttibutions. 


He inſiſted that the diſpoſition of a teſtator is revocable to the 
time of his death, and that Mr. Richard Boughton had wholly re- 
voked the firſt will; that his intention as to the real eſtate was the 
ſame in the ſecond will as in the firſt, and his intention as clear 
by the ſecond to revoke the perſonal legacies given by the firſt. 


That in the Commons, no other will but the laſt had been ad- 
mitted to be proved; that the truſts in the former will did never 
ariſe, and therefore it is ſufficient for the defendant to ſhew that thoſe 
are not legacies, becauſe they are clearly revoked. 


He put this caſe as ſome thing ſimilar with regard to the courts dif- 
penſing with formalities in revocations. 


Suppoſe an eſtate is mortgaged in fee, or for a term of years; 
now the intereſt is veſted in the mortgagee, and at law cannot be 
taken from him, but by reconveyance to the mortgagor, or ſurren- 
der of the term, which is a neceſſary ceremony; and yet in this court, 
if the mortgagor ſhews that he has diſcharged the debt, the mort- 
gagee ſhall be obliged to reconvey or ſurrender ; he cited the caſe 
of Richards and Syms, before Lord Hardwicke July the gib, 1740. 
Barnard. Rep. 9o. 


What has been inſiſted on by the plaintiffs council, that the le- 
gacies are diſcharged as to the perſonal eſtate, and yet affect the 
real, would introduce an abſurdity, becauſe the teſtator intended the 
real eftate to the defendant in both wills. 


He ſaid this is not a caſe to be mooted now at the bar, for he 
apprehended the point had been determined in Heyde verſus Heyde, 
the words of the decree, as mentioned in the report of that caſe, in 
Eg. Caſ. Abr. 409. are, that ſuch legatees of the perſonalty in the firſt 
2e1ll as are left out in the ſecond will, muſt loſe them, 


But 
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But, in the Regiſter, the words are, That the legacies deviſed by 


the firſt; and not revoked by the ſecond, were to continue charges 
upon the real eſtate. | 8 


The caſe of Onyons and Triers is not applicable; for as the pre- 
rogative court have admitted the ſecond will to be proved, it is 
rejecting the firſt, and is concluſive as to the perſonal eſtate. 


That there has been no caſe cited to ſhew, that the words all the 
reſt of my eflate real and perſonal will extend to affett the real with 


legacies. 


Mr. Smith, in reply for the plaintiff, drew an argument from the 
outſet of the firſt will, that by the words worldly effefs, the land 
was originally and primarily charged at one and the fame time with 
the perſonal, and the latter did not come in aid only of the real, 
and therefore the council for the defendant beg the queſtion, when 
they call the perſonal the original fund, and the land only auxiliary, 
for they were both primarily charged. 


That in the latter clauſe of the firſt will, the word legacy (for the 
words are, after payment made of my juſt debts and legacies) is appli- 
cable to land, as well as perſonal eſtate, and for this purpoſe, cited 
the writ of ex gravi Querela, where, though it is a deviſe of lands, 
yet the word legatum is made uſe of. Vid. The new ed. of Fitzberb, 


Nat. Brev. 459, 462. where there is the form of the writ to the 
mayor and bailiffs of Oxford. 


LoRD CHANCELLOR. 


This is a caſe of ſome nicety, and admits of ſome diſtinction 
from all the caſes that have been cited on either fide. 


The firft queſtion is, Whether the legacies given by the firſt will, 
are revoked by the fecond ? 


The ſecond, queſtion is, Whether the leſſer legacies under the 


ſecond will, are a charge upon the teſtator's real eſtate ? 


The teſtator had a ſmall perſonal eftate, and a real eſtate ; by 
the firſt will, which was duly executed; he gives to his ſiſter Bru- 
denell 8ool. &c. and to his ſiſter Layng 400/. and the reſidue of 
his real and perſonal, not before diſpoſed of, after payment of debts 
and legacies, to the defendant. | | 


By the ſecond will he exprefly revokes all former wills, and gives 
to his ſiſter Layng only 100 J. and to his ſiſter Brudenell only 400/. 
the reſidue of the eſtate as before to the defendant; this was not 


executed 
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executed according to the ſtatute, but being ſufficient as to perſonal 
eſtate, was admitted to be proved in the eccleſiaſtical court; there 
is likewiſe a codicil accompanying it, or, as it is called in the Com. 
mons, a teſtamentory ſchedule. | 


The bill is brought by Mrs. Brudenell and her huſband, to have 
the legacies given to her under the firſt will, raiſed out of the tef- 
tator's real eſtate. 


This muſt depend upon the conſtruction of the ftatute of 
frauds and perjuries, and the conſequences of law arifing upon it, 


Where a ſum It is very certain, no deviſe of lands can be made, but with ſuch 
ol money is ſolemnity accompanying the execution of it, as is directed by this 
its our of act; and it is equally clear, where a ſum of money is given origi- 
land, a will nally and primarily ont of land, a will with that charge muff be 
with that | Equally executed with the ſame ſolemnity ; becauſe it is confidered 
charge muſt « . ly be raiſed | 

be equally in this court as part of the land, fince it can only be raiſed by ſale 
executed with or diſpoſition of part of the land; and this is analogous to the rule 


— ber of law, that a deviſe of rents and profits is a deviſe of the land 


cauſe it is it fſeK. 
conlidered in 


this court as part of the land. 


The rule s The rule is likewiſe the ſame as to revocations of a deviſe of 
the ſame as lands; and with reſpect to a revocation of a ſum of money 


— charged by a will upon lands, they muſt both be revoked in the 


lands, and a ſame manner. 
revocation of 


a ſum of money charged on lands, they muſt be revoked in the ſame manner. 


There are But then it muſt be conſidered that there are different forts of 


Pe ae weld revocations, or ademptions, call it which you will; there are expreſs 


as expreſs re- , . . . 
vocations, az revocations of the teſtament or inſtrument itſelf, which muſt pur- 


by e e ſue the directions of the ſtatute in the ſixth ſection, by cancelling 
= FE: thing or obliterating, Sc. but, befides theſe expreſs revocations, there are 
deviſes, which virtual ones, even fince the making of the ſtatute ; as by extinguiſh- 
re out of the ing or deftroying the thing deviſed ; and where that is done by the 


ſtatute, and . uh. : N | 
remain as teſtator in his lite-time, it muſt prevail, and this is founded upon 


they did be. maxims of law. Cefſante cauſa ceſſat ectus, ſublato funds tollitur 
WM id quod fundi poteſt, therefore theſe are out of the ſtatute, and re- 


main as they did before. 


Suppoſe a will Suppoſe a man makes a will according to form, and afterwards 


E ro ſells or conveys away the lands he had deviſed to other perſons, 


form, and af- notwithſtanding the form of revocation preſcribed by the ſtatute is 
terwards tie not purſued, yet it is a virtual revocation, for it is not abſolutely 


lands fold and k 4 6 de Eg 
eher. Ng neceſſary a deed ſhould have witneſſes, it is good without it. 


others, though 1 
the form of v evocation the ſtatute preſcribes is not purſued, yet it is a virtual revocation, 


2 Suppoſe 


in the Time of Lord Chancellor HARD wIckE. 273 
Suppoſe, after making a will, a man makes a feoffment to the 4 feofmept 
uſe of himſelf and his heirs, it is a revocation: Suppoſe a man eo the uſe of 
charges his lands with a debt, and afterwards pays that debt, it is hee, 4 
extinct, and yet here is no formal revocation; or ſuppoſe he charges a revocation ; 
his lands with a portion for his daughter of 1000 J. and gives her if 2 wan 


the ſame in his life-time, this is a revocation of the charge, though — ove 


, lands with a 
there is no actual one. debt, and af- 


15 a ; arg 
that debt, it is extinct, though there is no formal revocation : Lands charged with a portion by a will, 


and the ſame given by teſtator in his life-time, is a virtual revocation, though no actual one, 


So in the preſent caſe, this gentleman makes his will, and pives 
eneral legacies, which muſt be taken originally for perſonal ; the 
Fatter words indeed create a charge upon the land, but in their pri- 
mary intention perſonal; and without controverſy, if there had 
been perſonal aſſets, they would have been firſt applied, and the land 


only a collateral ſecurity ; but if the thing ſecured be taken away, 
how can the ſecurity it ſelf ſubſiſt. 2515 


It has been ſaid that the real eſtate under the firſt will is to be In all caſes 
conſidered as originally charged: But I am of opinion that the real where a man 
eſtate is not originally charged, but given only by way of ſecurity: Paal legacy 
The caſe of Hyde and Hyde is a caſe in point; and in all thoſe caſes —.— 


where a man gives a perſonal legacy charged upon real eſtate, and vl ane. 


AG © p nd the will 
the will is revoked, the legacies are gone. 9 
the legacies 
are ; for where the land is meant only as a collateral ſecurity, if the thing 3 
the fecurity it ſelf cannor lublüt. 1 


There is more difficulty in the ſecond general queſtion, whether / 
the leſſer legacies under the latter will are a charge upon the land: 
And I am of opinion that they are. Conſider it in two lights : 
Firſt, As if new legacies were given originally and de novo: And 
ſecondly, Whether they are not part of the ſame legacies deduced, 


and newly modified ; it would be a very unfortunate circumſtance 
if the fund ſhould be gone, and taken away, 


ye weonks of the frond will; 


« ] give the reſt of my eſtate, real and perſonal, to my dear 


te brother Shuckborough Bougbton, and appoint him my executor:” 
Vide the ſecond will. | 


So that the land, as well as the perſonal eſtate, is given to the 


ſame perſon that he makes executor : All the legacies conſidered as 
de novo are charged upon the land. 
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274 CAS ES Argued and Determined 
Lands chary - A man may, by way of power, by any writing figned by him 


Sd by ® be enabled to A the land. Vide Sir Jeſeph Jexylls Opinion 42 


the payment 70 ſuch power in the caſe of Mafters verſus Maſters in 1 P. V. 421. 
of debts, all J ſee no greater inconvenience in this, than where a man charges 


— — 


the debt. ig lands by will with the payment of his debts, for then all the 


tracted 
by = e. debts he contracts during his whole life will be a charge. 
his whole life, will be a _ 


When a firſt Suppeſe a man makes two wills, as is often done, the firſt 


— —_ charging the real eſtate with his legacies : by the ſecond. will, 


with legacies, there are general pecuniaty legacies, but is not executed in form, 


and a ſecond yet I make no doubt but the latter legacies in the ſecond will 7 


— ar would be equally a charge upon the land. 


uniary 
ones, though 


ner tenet on ß 


The ſmaller But, in the preſent caſe there is no ann en to go ſo far, be- 


— — cauſe the legacies given by the ſecond will, may be conſidered 


the ſecond as part of the money given by the firſt, only new modelled or 
will, is but a qualified: Theſe are leſſer ſums, 100/, inſtead of 4001. and 4000. 


— inſtead of 800 J. if given exactly in the ſame manner, and to the 


of the money ſame perſons, there could have been no doubt but there being leſ- 
given by the for ſums would have been a revocation pro tanto, and undoubtedly 


former, and 


is only new à Charge upon the land; but the being given NEE, and to 


modelled or different perſo makes the nic 
qualified, and * wo 


equally a 


charge on the However, I am of opinion, this is no more than a leſſening 
real eſtate. of the guantum of the money given by the former will, and only 


differently modified. 
By the teſtator's doubt, indeed, RY I deſire this only in as 


you ſhould make uſe of the laſt will: it looks as if he had an 


intention to leave it in the diſcretion of the defendant, whether 
he would make uſe of the laſt will or not, though it is a little 
odd this ſhould be his intention, becauſe the one was for, and 
the other againſt the intereſt of his brother ; therefore, upon the 
whole, I muſt decree the raiſing the leſſer ſams out of the real 
eſtate of the * 


Hine 
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Hine verſus Dodd, March 13, 1741. Caſe 204. 
6 4 HE bill was brought by a judgment creditor, to be let in Tho, plaintiff, 
upon an eſtate of one Proof and his wife in Middleſex, pre- c, iter pon 


ferably to the defendant, who was a mortgagee of the ſame eſtate, an eſtate in 


upon a ſuggeſtion that the defendant had notice of the judgment * —_— 
before the mortgage was executed, and likewiſe to inquire into the fer in opon it 
nſideration of the mortgage. referably to 
1 | the defendant 
a mortgagee of the ſame eſtate, on a ſuggeſtion he had notice of the judgment before the mortgage was 
execated.” The judgment was entred on the 12th of March 1733. but not regiſtred till the 12th of June 
1735, the-mortgage was made the 24th of May 1735. and thy Fs June the zd. 1735. There being only 
a defendant”s tonfe/ſion of notice proved, in dire contradiftion to his anſever, and contrary to a poſiti ve act of 
parliament made to prevent perjury, Lord Hardwicke decreed, fo far as the bill ſeeks to poſ pont the defendant"s 
mortgage, it ſhould be diſmiſſed with coſts. | 


The judgment was entered upon the 12th of March 1733. but 


not regiſtred till the 12th of June 1735. 


The mortgage was made the 24th of May 1735. and regiſtred 
Fune the 2d 1735. 


LoRD CHANCELLOR. 


This caſe depends upon the notice the defendant had of the judg- 
ment before his mortgage was regiſtred. | 


The regiſter act, the 7th of Ann. c. 20. is notice to the parties, The regiſter . AK 7 
and a notice to every body; and the meaning of this ſtatute was to 11 


| to every body, 4. C 5, 2+19, 

prevent parol proofs of notice or not notice. p — he meat” 2pm. bi b. 12* 
- 
to prevent parol proofs of notice. te-. _ 
. 4. | 


But notwithſtanding there are caſes where this court have broke in It is only in Bos a-h 3 


upon this, though one incumbrance was regiſtred before another, _— ue r 


but it was in caſes of fraud: the firſt was an 1ri/þ caſe in the houſe have broke in 4; 2 


| upon the act, „ ... [aan ben EN 

of Lords, the next was a Yorkſhire cauſe before Lord Chancellor King. Gough ws on ed il 
l a incumbrance 1595 3 of, | 

There may poſſibly have been caſes upon notice diveſted of fraud, was regilired {7 , * 4, } 


but then the proof muſt be extreamly clear. | _ . | 
But though in the preſent caſe there are ſtrong circumſtances of 
notice before the execution of the mortgage, yet upon mere ſuſ- —— «y 
picion only I will not overturn a poſitive law. | a ET. 


Pere 
The firft evidence is Elizabeth Hine; but J cannot lay any great - /-* 
ſtreſs upon her depoſition, it is only an account of a converſation e ee, 


at the Devil tavern, where the plaintiff was preſent with Dodd and eee, 7 
| s : — a Burton, 1 J. les, ri. 8 
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Burton, the agent of Dodd : the next is Thomas Price, who ſwears 
that the plaintiff told Burton he knew of this judgment before Dodd's 
mortgage, and that defendant Dodd did not deny what the plaintiff 
ſaid to Burton, but then he does not ſwear that Dodd heard what 
the plaintiff ſaid, | EEE 


The moſt material evidence is Sarah Hine, who was preſent with 
the plaintiff Burton and Dodd, on the 18h of June 1738. at a meet. 
ing, in order to adjuſt all matters in difference between them : ſhe 
ſwears that the plaintiff then charged Dodd with notice of the judg- 
ment prior to the execution of the mortgage, and that Dodd an- 
ſwered, it was true he knew of the judgment, but that he knew at 
the ſame time it was not regiſtred, and what were acts of parliament 
for, unleſs they were effectually obſerved. 


Undoubtedly this is a material evidence, but then it is only one 
witneſs againſt the anſwer of the defendant : it is true his anſwer 
is very looſe by referring from one anſwer to another, but in the laſt 
he ſwears to his belief, that he did not know of the judgment till 

after the mortgage was executed. 


So that here is barely the evidence of a defendant's confeſſion, in 
contradiQtion to his anſwer, and contrary to a poſitive act of par- 


liament made to prevent any temptation to perjury from contrariety 
of evidence. 


Some ftreſs has been laid upon Burton's being an agent of Dodd, 
and likewiſe the ſolicitor in the cauſe of Hine and Proof; but as this 


ſuit was two years before Dodd's mortgage, it will not affect Dodd 
with notice. 


But what weighs principally with me, is the great danger of over- 
turning an act of Parliament, and making it mere waſte paper. 


Clear notice is To be ſure apparent fraud, or clear and undoubted notice, would be 


* FF" re 2 proper ground of relief; but ſuſpicion of notice, though a ſtrong ſu- 


ief, but ſu- ſpicion, not ſufficient to juſtify the court in breaking in upon an act 


te, th ws . of parliament. | | 
will not j. His Lordſhip therefore decreed, ſo far as the plaintiff's bill ſeeks 


fy the court in 


©" relief by poſtponing the defendant Dodd's mortgage to the plaintiff's 


breaking in. judgment, that it be diſmiſſed without coſts. 
of Parliament. | 


- — 
— 


But being doubtful as to the conſideration of the mortgage, he 
referred it to a maſter to take an account of what was juſtly and 
bona fide due to the defendant Dodd, before and at the time the 


mortgage was executed. 


3 


But 
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But would not direct the inquiry as to ſums of money pretended 
to be advanced by him after the mortgage, becauſe there was no 
ſitive evidence as to ſums advanced afterwards, but only hearſay and 
information from the defendant Dodd, that ſuch a one heard him 
ſay, and another was informed by him, that he paid part of the 
conſideration after the mortgage was executed. | 


Car verſus Car, upon an appeal from the Rolls, March Caſe 205. 
175 1741. 


HE bill was brought by John Car a child, advanced with A father, « 
200 J. by his father in his life-time, who was a freeman 1 
of London, to be let into his ſhare of the cuſtomary part, upon bad left a (on 


bringing the money ſo advanced into hotch- pot; and that Charles * N 10 
Car, another child of the freeman's, might not be let into the cuſto- 2 * 
mary ſhare without bringing his 200/. likewiſe into hotch- pot. two years af- 
3 ter che will was 
Charles Car, who is the principal defendant in this cauſe, makes 1 
this cafe, that he had a legacy of 200 J. left him by his father's will, and took a 
and the reſidue of the teſtamentary part being given to his ſiſter and et for © 
another perſon, that he ought to have the preference in the teſtamen- of a hes 


tary part, and the reſiduary legatees take ſubject to his legacy. and a ſhort 


time after the 


. . ; . fa h 
It appeared in evidence that Charles Car two years after the will = waht og 


was made, came to the teſtator, and ſaid it would be of advantage 100 /. and 

to him to have it in the life-time of his father, upon which he gave 2 3 
him 100. and took a receipt for 100 /. in part of a legacy intended full of what, 
him by the will, and a ſhort time after gave him the other 100/. and vs intended 


— Nt 
took another receipt from him in full of what was intended him — 1 cop 


by the will. reſtator died 
J without alter- 

1 1 | . a> aq, Bg. bis wall, 

The teſtator died without making any alteration at all in his will. 1.4 Hara 
Twicke held the 


The plaintiff's counſel inſiſt that it muſt be taken as an advance- N 
ment of Charles, and cannot be a legacy, for nothing can be a legacy a advance- 
which is given in the life-time, becauſe the will is intirely under _ and 
the controul of the teſtator, who might have laid his money out in ry, tat = 
land, or revoked the legacy, and therefore muſt be conſidered as 


an advancement, and brought into hotchpot. 


Mr. Murray for the defendant infiſted, that it cannot be look'd 
upon as the payment of the legacy, but only accelerated in the life- 
time of the father ; and notwithſtanding he received it in the life- 
time, is yet intitled to 2007. from the dead man's ſhare, and the reſt 
of the freeman's children have no right to interfere, becauſe they have 
nothing to do but with the cuſtomary ſhare. 


vo 1. II. 4B DOME This 
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This is a diſpute ſtarted chiefly by the teſiduary legate es of the 
dead man's ſhare. 


But inſiſted either that it ſhall not be conſidered as an advance- 
ment, and then Charles Car is intitled to the legacy; or if it is an 
ademption of the legacy as to the dead man's part, that then he 


ſhall come in upon the cuſtomary ſhare, without bringing the 200/. 
into hotchpot. 


Lord CHANCELLOR. 


Here was 2001. given to Charles Car under his father's will; if it 
ſtood upon that foot, it is undoubtedly a legacy; but two years after 
the will was made, upon the ſon's ſolicitations the father at two 
different payments gives him the 200 J. and takes recelpts. 


The conſequence of this is, that it would have been a ſatisfac- 
tion of the legacy in the caſe of a common perſon, but the teſtator 
being a freeman of London, and having no wife, one moiety be- 
longs to the children, and the other moiety is the dead man's part; 
ſo that if Charles Car had not taken the 200 J. in the life-time of 


the freeman, he would have been infallibly intitled to the legacy 
out of the dead man's part. 


But it has been inſiſted on by the other children, that this is an 
advancement, and that if Charles will claim any ſhare of the cuſto- 
mary part, he mult bring the 200/. into hotchpot. 

1 ela- Suppoſing Charles's legacy had not been releaſed, where a freeman 
1 rule, . k 

that the lega- of London gives a legacy generally to a child, the legatee cannot take 

tee cannot the legacy, and claim his cuſtomary part too, unleſs the teſtator ex- 


— * preſſly mentions, that the legacy ſhall come out of his teſtamentary 


claim his cu- ſhare; and this is the eſtabliſhed rule of the court. 
ſtomary part | | 


-— _ I am of opinion Charles's 2001. muſt be brought into hotchpot, 


mentions the for it would be a moſt miſchievous thing, and a fraud upon the 
legacy ol. cuſtom, if it was otherwiſe ; for then a freeman might give a great 
his teſtamen. ſum of money to one child by his will, and afterwards takes a receipt 
zary thare. for it as a legacy; and if I was only to conſider it as a legacy re- 
leaſed out of the dead man's part, and therefore not to be brought 
into hotchpot, this would be an indirect method contrived by a free- 


man to leſſen bis cuſtomary ſhare in favour of one child, to the de- 
triment of the reſt. 


So, for this reaſon, I think if a freeman gives a groſs ſum to a 
child, whether by way of advancement, or upon a child's releaſing 
a legacy intended under his will in the freeman's life-time, that 


money muſt be conſidered as an advancement, and brought into 
hotchpot. 5 


The 


in the Time of Lord Chancellor Ha DICE. of 79 


The reſiduary legatees of the dead man's part, who are the ſiſter 
of Charles Car, and another perſon, inſiſt the 200 /. received by 
Charles in the freeman's life-time, ought to be taken as a ſatisfaction 
of the legacy : but notwithſtanding this court is compelled by the 
cuſtom to ſay this is a groſs ſum, and an advancement, and that 
Charles muſt bring the money into hotchpot, upon the cuſtomary 
ſhare, yet it is inſiſted there is an equity for Charles to have ſo much 
out of the ſurplus of the dead man's ſhare, before it is divided between 
the reſiduary legatees, as he may ſuffer by bringing his 200/, into 
hotchpot upon the cuſtomary ſhare. 


But I do not know whether it would not be better for this court 
to determine, that the defendant Charles Car ſhould bring his two 
hundred pounds at all events into hotchpot, and take his fate there, 
whether he ſhall get any thing or not by ſo doing, without allowing 
him the liberty of coming upon the dead man's ſhare to the pre- 
judice of the reſiduary legatees, for ſo much as he ſhall ſuffer by 
bringing the two hundred pounds into hotchpot. : 

But his Lordſhip reſerved the conſideration, whether the defen- 
dant Charles is intitled to any, and what compenſation out of the ſur- 
plus of the dead man's part, for ſo much as he ſhall ſuffer by bring- 
ing the two hundred pounds, into hotchpot, till it comes back upon 
the Maſter's report, becauſe it was ſaid by council, it is doubtful 
whether there will be any ſurplus after the legacies charged upon the 


dead man's part are paid, it being apprehended they will exhauſt the 
whole. 


Baſkerville verſus Baſkerville, March 19, 1741. «pon Caſe 206. 
exceptions. 


N the firſt of April 1699. by articles on the marriage of Richard Though there 
Baſkerville, Richard's father covenants to ſettle lands upon ie, N 
him, on payment of 3000 J. the portion of Richard's wife. to preſerve 


contingent re- 


On the 1oth of January 1717. Thomas the father made his will, 7% | 
and reciting that the 3000/7. had never been paid him, bequeathed the <;4e ordered 
{ame to his ſons, Jobn and George Baſkerville, and directed the that ſuch 
3000/7. to be laid out in lands lying in Wiltſhire and Heręfordſtire, ſow Bags 
to be conveyed to them the ſaid John and George for 40 years, ſub- the convey- 
ject to the payment of two annuities, and after the expiration of the gk * 
ſaid term, to the uſe of Malter Baſkerville his grandſon for life, and yjuer. 
his firſt and other ſons in tail male, afterwards to another grandſon 
with like limitations, and ſo to a third grandſon, &c. then to his the 
teſtator's three ſons ſucceſſively for life, and their reſpective firſt and 
every other ſons in tail male, and afterwards to the iſſue male of 
his own body, and for default thereof to his own right heirs, 


There 
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There were no truſtees in the will named to preſerve contingent 


By an order of this court the 30001. was directed to be paid 
by Richard Baſkerville, and to be laid out in the purchaſe of lands 
to be ſettled to the uſes in the ſaid will. 


A purchaſe has been agreed for accordingly of an eſtate, and by 
order all parties were to join in a conveyance to ſuch truſtees and 
their heirs as Maſter Holford ſhould approve. of, upon the ſeveral 
truſts and uſes as are mentioned in Thomas Baſkerville's will. 


The ſolicitor for Thomas Baſterville the fon of Richard, who 
takes the exception, and alſo is intitled to the reverſion of the eſtate 
to be purchaſed after all the eſtates- tail are ſpent, attended before the 
Maſter, and made no objection to his report, and ſo the Maſter ap- 
proved of the deeds without naming truſtees to preſerve contingent 


remainders, and the conveyances were executed by the parties ac- 
cordingly. 


But on the 12th of 2 1741. Thomas Baſkerville the rever- 
ſioner, grandſon and heir of Thomas Baſterwille the teſtator, obtained 


an order, that he ſhould be at liberty to file an exception to the Ma- 


ter's report of his approbation of the deeds of conveyance. 


The exception was as follows ; for that the Maſter hath approved 
of a conveyance of the ſeveral lands, whereby they are ſettled and li- 
mited to the ſeveral deviſees under the will, in order as they ſtand 
there for life, with remainder to the firſt and every other ſons in tail 
male, and yet in the conveyance they are not any truſtees to ſupport 
contingent remainders, inſerted, between the ſeveral limitations of 


the firſt and every other ſons of each tenant for life, which ought to 
have been done. 


Lord CHANCELLOR. 


This 1s an executory truſt to be carried into execution in this 
court, 


The queſtion is, whether the ſettlement ought to be made im- 
mediately to the ſons, or whether the truſtees ſhould be inſerted in 
order to preſerve contingent remainders. 


I am of opinion the truſtees ought to be inſerted, 


The firſt objection is, that by the decree the money being di- 
rected to be laid out in land, it is no longer executory. 


3 | | But 
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But theſe are only words of reference to the will, and the de- 
cree muſt be expounded accordingly. Vide Lord Stamford verſus 
Lord Hobart, which is in point, cited in Caſ. in Ch. in Lord Talbot's 
time 8. as a caſe concerning ſerjeant Maynard's will. 


The material queſtion is upon the conſtruction of the will, and 
the intention of the teſtator, whether there is any ſuch authority. 


There have been ſeveral caſes before the court, where queſtions 
of this ſort have been made, but different from this in the reaſoning 
of them. Legate verſus Sewell, 1 P. Wms. 87. Bale verſus Coleman, 
1 P. Vms 142, But the queſtion in Legate and Sewell was not 
whether there ſhould be truſtees to preſerve the remainders, but 
what eſtate the firſt taker had ; and my Lord Cowper conſidered it 
in the ſame light as if it had been upon marriage articles ; but in 
the caſe of Bale verſus Coleman before Lord Harcourt, he ſaid mar- 
riage articles and a will were different; for a will proceeds merely 
from the bounty of the teſtator, but marriage articles are a matter 
of contract and agreement; not that my Lord Harcourt was of 
opinion (as has been often ſaid at the bar) that the conveyance 
was to be made in the words of the will, but according to the 
legal operation of it only, for otherwiſe it would introduce great 
abſurdity, as words in a will and in a conveyance have different 
conſtructions, as for inſtance the word i ue. 


The teſtator has only given the firſt deviſee an eſtate for life, Lord Mar. 
and therefore the court do not deprive him of any eſtate, but only **#« _ in 
take the power from him of doing a wrong; for if a ſon is born \* cog * 
the remainder is gone, and it becomes a veſted one. But I ſhall this caſe, that 
not go ſo far as my Lord Cowper has done in the caſe of „ 
Maynard's will, for he went upon this, that there was a manifeſt conveyancing 
and apparent intention, that a ſtri& ſettlement ſhould be made: I lid down by 
ſhall adhere to the rules of conveyancing which have been laid down ME Yrene men, 


; = 6 before the re- 
by the great men before the reſtoration, and during the uſurpation. floration, and 


| during the 
Here it is a bequeſt of a ſum of money to be laid out in land, Pes. 
and therefore merely executory ; and the queſtion is, whether the 
court ſhall carry it into execution fo as to make it nugatory and of 
no effect, or ſo as to anſwer the clear intent of the teſtator, which 
was to have a ſtri& ſettlement ; for could it be imagined that this 
man would have taken all theſe pains to chalk out ſo many limita- 
tions to no leſs than fix different branches of the family, and intend 
it ſhould be in the power of the firſt taker to deſtroy them ? | 


The exception was allowed, and the Maſter ordered to rectify 


the conveyance, by inſerting truſtees to preſerve the contingent re- 
mainders. | 
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Caſe 207. Dormer verſus Forteſcue, March 20, 1741-2. 


Whoever N Eafter term 1732. the plaintiff brought his bill for diſcovery 
comes here of a deed under which he claimed, and that the ſame might be 
= regs = depoſited for fafe cuſtody, and produced at a trial at law, and fox 
profits, prays general relief, on hearing, the deed was ordered to be produced, 
X er ir and the bill retained for a twelvemonth, and from time to time re- 
and for Lo tained, and ſtill depending: in Micbaeimas term 1731. the plaintiff 
reaſon a de- brought ejectments, but could not proceed for want of the deed, 
OY ns which was then concealed by the defendant; a trial was had at the 
plead to the King's Bench bar, and a ſpecial verdict, and judgment for the de- 
lame matter. fendant, for that it did not appear that the plaintiff had made an 
actual entry on the premiſſes before the day laid in the declaration : 
on the 16th of Nevember 173 5. the plaintiff made an actual entry, 
and in Michaelmas term afterwards brought new ejectments; a trial 
was had at the King's Bench bar in Michaelmas term 1738. and a 
ſpecial verdict. Judgment for the plaintiff in Michaelmas term 
1740. and affirmed in parliament February 28, 1740. Euſeby Dor- 
mer, the plaintiff's father, died September the 3d 1729. and the 
defendants were in poſſeſſion all the time, and therefore the plaintiff 
inſiſts they ought to account for the rents and om from that time, 
or from the plaintiff's firſt actual entry, which was in January 
1731. or at leaſt from the filing the original bill for diſcovering the 
deed of ſettlement, and the prayer of the ſupplemental bill, filed 


May 26, 1741. is to this purpoſe. 
To this the defendant has both demurred and pleaded. 


As to ſo much of the bill as ſeeks to compel the defendant to 
come to an account with the plaintiff for all the rents und profits of 
the eſtate received by the defendant ſince the death of the plaintiff's 
father, the defendant demurs, and for cauſe of demurrer ſhews, that 
if the plaintiff has any right or title to rents or profits, he ought to 


proſecute the ſame at law, and not in this court. 


And as to ſo much of the bill as ſeeks to compel the defendants to 
come to an account, &c, the defendants plead in bar, and for plea 
ſay, that if the plaintiff has any right, &c. the ſame accrued due to 
the plaintiff above fix years before he exhibited his ſupplemental bill. 


Mr. Attorney General for the defendant inſiſted, that there was 
no occaſion for the plaintiff to come into this court for meſne pro- 
fits, becauſe he might recover them at Jaw in an action of treſpaſs, 
if over-ruled in this point ;—then he inſiſted on the ſtatute of limi- 
tations as a bar, and that the plaintiff ought to be confined to the 


time his ſupplemental bill was filed, which only prays the meſne 
oF Ss profits, 
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profits, for the original bill makes no ſuch demand, and therefore 
the ſtatute of limitations ought to be a bar to carrying it any further 
back. | 


That bills for meſne profits are not very uſual in this court ; and 
the ſingle pretence in this caſe is, that they had not the ſettlement, 
and therefore they could not recover at law: but it was not the want 
of the ſettlement, it'was the flip they made in not making a proper 


entry, which prevented their recovery at law, and therefore the · 


court will not aid a defect of the plaintiff's, and give him relief 
here, becauſe his own blunder hindred him from recovering at law. 


That it is not a favourable caſe after ſo much litigation both be- 
low, and in the houſe of Lords. 


The original bill was merely for the diſcovery of a deed, without 
which the plaintiff could not make out his title; he has had the 
relief he ſought for ; the court ordered the deed ſhould be delivered 
to be carried down to the trial in ejectment, and therefore there is 
no connection between the relief = an by the former bill, and the 
relief prayed by the ſupplemental bill, 


Lord CHANCELLOR, 


This is an exceeding plain caſe ; the circumſtances of hardſhip 


will be a conſideration hereafter at the hearing of the cauſe; the 
only queſtion now 1s, whether the two defences ſet up are ſufficient 
to bar the plaintiff's relief. 


The demurrer is to ſo much of the bill as ſeeks an account from 


the death of the plaintiff's father, fo that it takes in the whole time. 


The plea is to ſo much as ſeeks an account of rents and profits 


before the filing of the ſapplemental bill. 


So that the difference between the matter demurred to, and the 
matter pleaded to, is ao more than this; the demurrer takes in the 
whole time, and conſequently the time precedent to the fix years, 
the plea only a part of the time, vix. before the filing the ſupplemen- 
tal bill; which brings it to this queſtion, whether a man can in this 
court demur and plead to the ſame matter. 


Every man who comes here for an account of rents and profits, 
prays a diſcovery as incident to it, and therefore the diſtinction which 
has been attempted is without a difference, and for this reaſon I am 
of opinion a defendant cannot demur and plead to the ſame matter, 


There 
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A man who There is no ſuch thing ever known at law as pleading and demur- 


woo 3 law ring to the ſame matter, and the act of parliament for the amendment 


chief, and *tis Of the law does not allow of this, but only to demur to one mat- 
a perpetual bar ter, and to plead to another; the ſame rule in this court, and the 


- 3 inconvenience much leſs here than at law, for a man who demure 


gainft him; there, demurs in chief; and is a perpetual bar if judgment ſhould 
but if a de. be againſt him, and therefore it is at his own peril he does it; but 


murrer Þ if a defendant demurs here, and is over-ruled, he may inſiſt after- 


here, a de- Wards upon the ſame thing by his anſwer. 
tendant may 
inſiſt afterwards upon the ſame thing by his anſwer. 


A pleamy Where there is a plea which covers too much, the court will 


ent eg allow it to ſtand for part, and over-rule it for part, but as to a de- 


ruled for part, murrer it is otherwiſe, 
Otherwiſe as 
to a demurrer. 


As to the merits I am of opinion that the plaintiff was very well 
juſtified in coming here for an account of the meſne profits, not- 
withſtanding the ſuggeſtion of hardſhip upon a defendant, who 
lives upon them in the mean time; there are caſes where a man 
may come here though he has recovered in an ejectment. The 
original of the plaintiff's applying to this court was, for a diſcovery 
of the principal deed of ſettlement. 


But then it has been ſaid, the plaintiff knew what his title was, 
and might have brought his ejectment without coming here. 


Is a plaintiff obliged to run any riſk becauſe he may poſſibly re- 
cover at law, without applying to this court firſt? But there is a 
much ſtronger part of the plaintiff's caſe, and that is he had no title 
at law, becauſe here was a term ſtanding out of ninety-nine years 
under this deed of ſettlement, which might have been ſet up againſt 
him, and then he would have been nonſuited, even if he had had 
the ſettlement itſelf, unleſs this court had prevented any advantage 
being taken cf the term at law. 


IJ am of opinion that the court, even upon the reſerving all fur- 
ther directions, might have given any ſubſequent relief which had 
been incident to the plaintiff's caſe, 


Another thing which weighs materially with me is, that if the 
plaintiff ſhould bring any action of treſpaſs for the meſne profits, 
Judges have been doubtful where there has been any difficulty in a 
caſe, whether they ſhould not ſuffer defendants to enter into the 
title, and if that ſhould happen to be the caſe, the term in the ſet- 
tlement might even then be ſet up againſt the plaintiff, and he 
would be nonſuited. | be 


As 


| 


ft S. 


— 
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As to the plea of the ſtatute of limitations, -every thing I have 


ſaid upon the footing of the demurrer, holds more ſtrongly againft 
the plea. | 


Upon the whole, I am of opinion, the plea and demurrer muſt 
be over-ruled, 


As to all equitable circumſtances, and how far the account muſt 
be carried back, will come more properly before me at the hear- 


ing of the cauſe, and there is no occaſion to conſider them at . 
pteſent . | * Vide e. 


Wills verſus Rich, Petitions, March 29, 1742. Caſe 208. 


PHE plaintiff Mr. Wills petitioned, that he might continue in An executor, 
poſſeſſion of the houſes late Sir Charles Wills's in Groſvenor- — 
Sguare, notwithſtanding a receiver, in 2 of an order of far 2d, as to 


this court, has been roms of by the Maſter, to take care of. the g*t in and re- 


perſonal eſtate of Sir Charles Will, while the will is controverting in os as. 
the Commons. or releaſe 


debts, or even 


The principal argument for the petitioner was his being next of —— 


kin, and that as Sir Robert Ricb has obtained no probate of the will, 
that though he is executor, he can have no manner of right. 


It was inſiſted on the other ſide, that though the houſes are 
chattles real, yet they are equally included in the order for a re- 
ceiver upon the perſonal eſtate, with any other part; and that as 
Sir Robert Rich, in purſuance of this order, has paid in the bank 
bills, the houſes ought alſo to be delivered up by the petitioner, 
eſpecially as he forcibly came into the poſſeſſion of them, by 
turning out Sir Robert Rich, who, from the death of Sir Charles 
Wills, till that time, had the quiet enjoyment of the houſes. 


LoRD CHANCELLOR. 


If the diſpute was only who had a right to theſe houſes, it might 
perhaps be juſt for me to order the poſſeſſion to be delivered up to 


Sir Robert Rich, who had it originally, at the death of Sir Charles 
Wills. | 


For, notwithſtanding a will is not proved, the executor, in the 
eye of the law, is conſidered as having ſome authority; for even 
before probate, he may ſo far act, as to get in and receive his teſ- 
tator's eſtate, or releaſe debts, or even bring actions for them, though 
at the trial, indeed, the law will oblige him to produce the pro- 
Vor. II. 40 bate 
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bate, fo that an heir at law, or next of kin, is very far from being 
juſtifiable in forcibly turning out an executor, 


But, however, as the executor Sir Robert Rich has applied to this 
court, I ſhall make it the condition of my order, upon the petitioner, 
to deliver up poſſeſſion that he ſhall do it, provided all proceedings 
at law upon the indictment for a forcible entry be ſtaid. 


The ſpiritual | If both parties in this cafe had not brought their bills, and ſub- 
court in caſes Mitted the matters in diſpute to chancery, I ſhould have been in- 
of edntrovert· clined to have left the whole to the diſcretion of the ſpiritual 
ed wills, P. court, Who, in caſes of controverted wills, appoint an adminiſtrator 


int an ad- - 
— pendente lite, to take care of the eſtate. 


penuenre lite 
to take * of the eſtate. 


Where a per · Where a perſon, let him be heir at law, ot next of kin, or any other 
ſon, whether man whatever, keeps poſſeſſion of the teſtator's real or leaſehold 
— roy ond eſtate, ſuch an adminiſtrator is intitled to bring ejectments for the 
kin, or my recovery of the poſſeffion; indeed, this did admit of a doubt in 
other man conrts of law for a conſiderable time, but is now fully ſettled, ever 
ramen] ſince the caſe of Walker verſus Wollaſton, in the court of King's Bench, 


fron of the 2 P. Ans. 576. | a 
teſtator's real | | 
or perſonal eſtate, ſach an adminiſtrator is intitled to bring ej ectments for the recovery of the poſſeſſion. 


The petitioner was allowed a month to provide himſelf with a 
lodging, before he quits the poſſeſſion, 


Caſe 209. Newſham verſus Gray, April 2, 1742. 

Where the HE plaintiff had obtained letters patent of the crown for a 
_ on not new invention of fire engines. 

thin e an- 


ſwer full enough, and directed an iſſoe upon the merits, this is not hearing a cauſe upon bill and anſwer only, 
but a ſubſequent proceeding, and therefore out of the rule of diſmiſſion with forty ſhillings coſts. 


A bill was brought by him to eſtabliſh his letters patent, and for 
a perpetual injunction againſt the defendant, who had taken upon 
him to make and vend theſe engines, notwithſtanding the plaintiff 
had the ſole right and property under the letters patent. 


The defendant, by his anſwer, inſiſted it was not a new inven- 
tion, ſo as to intitle the plaintiff to an injunRion, 


There was no replication, but the cauſe came on at the Rolls, 
upon bill and anſwer, in September 1740, before Mr. Juſtice 
Parker, who, not thinking the anſwer ſufficient, directed an action 
at law to be brought by the plaintiff, for a breach of the letters pa- 

3 ws 
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tent, and retained the bill for a twelvemonth; the plaintiff was 
nonſuited at law upon the merits; and the cauſe is now ſet 
down by the defendant for a diſmiſſion of the bill, and for coſts. 


LoxD CHANCELLOR, 


The only queſtion is, as this is a cauſe upon bill and anſwer, 
Whether the court is bound to diſmiſs it only with forty Shillings 
coſts ? 


It is true, this is the general rule of the court, but in this caſe, 
I am of opinion it ought to be diſmiſſed with coſts, to be taxed 
by a Maſter, 


The preſent caſe differs from all thoſe where forty ſhillings coſts 
are given; for this did not Jo come upon bill and anſwer 
only, becauſe here the court did not think the anſwer full enough, 
and therefore directed an iſſue upon the merits; and therefore I do 
not hear the cauſe upon bill and anſwer only, but upon the verdict, 
which is a ſubſequent proceeding beyond the bill and anſwer, and 

this is a plain diſtinction out of the common rule. 5 


I gave directions to the regiſter to ſearch for caſes in point, 
but they have not found any as yet, however there are ſeveral 
that are analogous and ſimilar to this, if not exactly the fame. 


As, ſuppoſe a bill was brought to redeem a mortgage, where the Where - . 
defendant, the mortgagee, ſubmits by his anſwer to be redeemed, , mater 0 


and the cauſe is heard upon bill and anſwer, and referred to a Maſter take an ac- 


: zr . count, the 
to take an account of what is due for principal, intereſt, and coſts, oe; 


and to appoint a day to redeem ; if the mortgagor does not redeem on the re 
on the day, the court will diſmiſs the bill with coſts, to be taxed ference as a 


by a Maſter, conſidering the reference as a ſubſequent proceeding — 

beyond the bill and anſwer. beyond the 
| | bill and au- 

ſwer, and will diſmiſs the bill with coſts to be taxed. 


So likewiſe, on a bill brought to be relieved againſt the penalty Where prin- 


2 . . cipal and in- 
of a bond, where the principal money lent, and intereſt, is not ceg on 


paid on the day fixed by the Maſter, on the cauſe being fet down bond is not 


again by the defendant, the bill will be diſmiſſed, with coſts to be pail on he 
taxed by 2 Maſter. TN | Ke — Sl 


4 | the defendant's 
ſecing down the cauſe again, the bill will be diſmiſſed wich coſts to be taxed. 


Before 
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Where a Before 4 Ann. c. 16. ſeck. 23. for the amendment of the law, 
plaintiff, this court, upon motion, uſed to diſmiſs bills for want of pro- 
e ſecution, e ſhillings coſts; but the act has provided, 
alive, replies, upon the plaintiff's diſmiſſing his own bill, or the defendant's dir 
andafterwards miſſing the ſame for want of proſecution, the plaintiff in ſuch ſuit 
bis replica. ſhall pay to the defendant his full coſts, to be taxed by a 
tion, and ſets Maſter. Kl 


it down on | | 
bill and anſwer only, that it may be diſmiſſed with forty ſhillings coſts, this is evading the juſtice of the 
court, for otherwiſe he muſt have paid the full coſts. | 


But, ſince the act, another inconvenience has ariſen, which 
ſhould make the court incline as much as they can, conſiſtent! 
with their own rules and juſtice, for diſmiſſing kills of this ſort, 
with coſts to be taxed ; and that is, a man's bringing a bill upon 
a frivolous account, who, in order to keep his cauſe alive, as 
and afterwards moves to withdraw his replication, and that he may 
be at liberty to amend his bill, and, if the motion is granted, he 
then ſets it down upon bill and anſwer only, that it may be diſ- 
miſſed upon forty ſhillings coſts, which is evading the juſtice of the 
court ; for otherwiſe, if he had not withdrawn his replication, he 
would have paid the full coſts. 


Therefore his Lordſhip ſeemed inclinable to alter the courſe of 
the court with regard to forty ſhillings coſts only, in caſes of diſ- 
miſſion upon a bill and anſwer, as it is a hardſhip upon the defen- 
dants to be put to great expences, with motions and other interlo- 
cutory proceedings, and yet not to be allowed any more than forty 

- ſhillings coſts, | 


Caſe 210. Eafter Term, April 27), I 748. 


In regard to ORD CHaNcELLo altered this day the courſe of the court, 
diſmiſſing in regard to diſmiſſing bills, where the cauſe is ſet down upon 


_ bill and anſwer only, or where it is ſo ſet down after withdrawing 


ſet down on A replication, and ordered, that for the future, it ſhould be left to 
on 2 the diſcretion of the court, according to the merits of the caſe, to 
Wer , 


where its diſmiſs the bill with forty ſhillings coſts, or coſts to be taxed by a 
ſo ſet down Maſter, or with no coſts; an, order was drawn for this purpoſe, 


„ was ordered to be tead in court, and his Lordſhip directed it af- 


plication, it ter wards to be fixed in the Regiſter's office. 
ſhall be diſ- i | 

cretionary in the court for the future to diſmiſs with forty ſhillings coſts, or coſts to be taxed, or with no 
coſts ; and an order for this purpoſe directed to be fixed in the Regiſter's office, 


April 


83 * 
1 - 


* 


in the Time of Lord Chancellor Hazpwicke, 
* 


Ordo Curie, 


1 | | 
HE Right Honourable the Lord High Chancellor of Great 

Britain, taking into conſideration. the preſent courſe of this 
court in relation to coſts to be ordered upon diſmiſſions of bills, in 
cauſes brought to a hearing upon bill and anſwer, which coſts are 
only forty ſhillings, whereby the plaintiffs are frequently encouraged 
to bring frivolous and vexatious Bills, and to ſet ſuch cauſes down 
for hearing, to prevent the fame being diſmiſſed with coſts for want 
of proſecution (in which caſe the defendant would be intitled to his 
full coſts, to be taxed by a Maſter) by means whereof much un- 
neceſlary trouble is given to the court in hearing ſuch cauſes, and 
defendants are frequently put to a very great expence, for which 
(according to the preſent courſe of the court) they receive no other 
ſatisfaction than ſuch forty ſhillings coſts, 


_ His ae wage, therefore, to diſcourage ſuch practice, doth declare 
and adjudge, that, for the future, the ſaid courſe or practice ſhall 
be varied and altered ; and that where any cauſe ſhall be brought 
to a hearing upon bill and anſwer, and ſuch bill ſhall be diſmiſſed, , 
this court may and is at liberty to direct and order ſuch diſmiſ- 
ſion to be either with forty ſhillings coſts, or with coſts to be taxed 
by a Maſter, or without coſts, as the court, upon the nature and 
merits of the caſe ſhall think fit: And, that all perſons concerned 
may take notice hereof, it is ordered, that this order be entered with 
the Regiſter, and copies thereof ſet up and affixed in the publick 
office of the Six Clerks, and Regiſter of this court. 


The ſame day his Lordſhip made another rule for regulating the As well on 
practice of the court; that as well upon commiſſions to take an- ©*mmilſions 
ſwers and pleas in the country, as before the Maſters, commiſſion- and — * 
ers ſhall ſee that defendants fign their anſwers or pleas for the fu- the country, 
ture, becauſe as it has been moſt uſual hitherto for commiſſioners 22 bw 
to return the anſwers and pleas without being ſigned by the parties, miſſone;sſhall 
an inconvenience might ariſe from it, as it would be difficult to frame fee the de- 


an indictment againſt them, if they ſhould be guilty of perjury: in can den 


f their anſwers 

their anſwers. ; : or pleas for 
| | the future. 

The following order drawn up for this purpoſe was read in 

court, | 


Vo I. II. ; 4E © dforil l 


* 
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April 27, 1748. 
Ordo Curie. " 


1 E Right Honourable the Lord High Chancellor of Great 
Britain taking notice, that anſwers and pleas taken by com- 
miſſion in the country, are frequently returned without being ſigned 
by the defendants, ſwearing ſuch anſwers or pen, by means whereof 
it may be very difficult to convict any defendant” of perjury, . who 
ſhall have been guilty thereof in ſuch anſwer or plea; and that it 
is now the conſtant practice for defendants, who ſwear their an- 
ſwers or pleas before a Maſter of this court, to ſign the ſame at 
the time of taking ſach anſwers or pleas : His Lordſhip doth 
therefore order, that, from and after the firſt day of Trinity term 
next, all anſwers and pleas, as well thoſe which. ſhall be taken 
by commiſſion, as thoſe which ſhall be taken before any Maſter of 
this court, be ſigned by the parties ſwearing ſuch anſwers or pleas 
in the preſence of the Maſter, or of the commiſſioners before whom 
the ſame ſhall be taken reſpectively; and that all parties concerned 
may take notice hereof, and act accordingly, it is further ordered, 
that this order be entered with the Regiſter, and copies thereof ſet 
up and affixed in the publick offices of the Six Clerks, and Regiſter 
of this court, | | | 


Caſe 211. Plunket verſus Penſon, a cafe 2 conſent, bo 1. 3, 1742. 
n . £ >. 83 


22 LICL CEL 2 * S 
P. a ceftuique * R. Penſoñ, the tellatc⸗ who was the cefluique truſt of a real 


of a real eſtate, made a mortgage of it in fee, and the equity of re- 
eſtate, made r 4 g d . - , . 
a mortgage demption being in him, he by his will gave and deviſed to his dear 


upon it in fon, and to his heirs for ever, the mortgaged premiſſes, ſubject 
— ©. nevertheleſs to the payment of his debts, annuities, and legacies, 


ty of redemp and died indebted by bond and ſimple contract. 

tion to his | 

ſon and his heirs, ſubject to the payment of his debts, and died indebted by bond and ſimple contract; as 
this was a mortgage of the whole inheritance, and nothing remaining in the mortgagor, the -bond-creditor 
can have no preference, but muſt. be paid pari pas with other creditors. | 


The queſtion in this caſe was, if the aſſets of the teſtator are le- 
gal or equitable ; and whether the fimple contract creditors are to 
come in pari paſſu with the bond-creditor, who is the plaintiff ; or 
-whether he ſhall be paid firſt in a courſe of adminiſtration, 


Mr. Cox, who was council for the bond creditor, inſiſted, that 
the aſſets of the teſtator muſt be conſidered as legal; becauſe, not- 
withſtanding the deviſe to the heir, it is exactly the fame as if -n 

2 | lands 


in the Time of Lord Chancellor HarDwICKE. 


contract creditors ought | not to come in par! paſſu. - +» 


He cited the caſe of Lord Maſſem verſus Harding, in the court 
of Exchequer, 1734, where an equity of redemption was held to 
be legal aſſets; but I muſt be ſo candid as to own that Lord Chief 
Baron Cummins took this diſtinction, that if it was a mortgage for 
years, then it would be legal aſſets, becauſe the whole intereſt was 
not gone from the mortgagor, the reverſion in fee being left in 
him ; otherwiſe where it is a mortgage in fee; and, before Mr. 
Verney, at the Rolli, the caſe of Spencer verſus Biſſin, in Mich. T. 1734, 
was determined, upon the authority of Maſſam and Harding; he 
cited alſo Fremoult verſas Dedire, et e con. 1 P. V. 430. in which 
Lord Macclesfield held, where one deviſes his lands for payment of 
his debts, bonds and ſimple contract debts ſhall be paid equally ; 
but if he only charges his lands with the payment of his debts, ſo 
that the land deſcends ſubje& to the debts, be bonds ſhall be pre- 
ferred before the ſimple contract debts. 


Mr. Attorney General, for the ficaple cnet creditors, inſiſted, 
that a deviſe to an heir, of an eſtate charged with debts, is exactſy 
the ſame thing as deviſing it in truſt to him for the payment ot 
his debts, and then they are equztable _ and all ed are 
intitled to come in pari paſſn. 


The bond-cieditor i in this caſe cannot recover at 1 becauſe the 
teſtator, who was the obligor, had not the legal eſtate, it being a 
truſt eſtate, and in mortgage, and therefore was obliged to come into 
this court for a ſatisfaction. 


Mr. Moreron, on the ſame ſide, cited the caſe of Ent verſus 
Craig, between the ſeals after Michaelmas Term 1741; the queſtion 
there aroſe upon the will of Mr. #rattefley, who bequeathed, after 


Craig, and made her executrix, and yet held by Lord Har dwicke 
that they are equitable and not legal afſets, and that creditors muſt 


come in pars paſſie, 


Tons Ora Genel 


gage in fee, the bond-creditor could not come at it, as the obligor 


gage, and a mortgage in fee. 


I ſhould 


lands deſcended to (hind with a charge, and therefore the ſimple 


his lawful debts are paid, and funeral expences are defrayed, all he 
is now in poſſeſſion of, or any wiſe intitled to, to his aunt, Mrs. 


If in the cafe of Lord Maſſum verſus Harding, it was a mort- 


had not the legal eſtate; for I think my Lord Chief baron Cum 
mins's diſtinction was right i in that caſe, between a chattel mort- 
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= Ke 34m: No inſtance I (quld be glad to be informed whether there is any inſtance, 
. u. 


—4 . where an equity of redemption has ever been held to be liable to 


demption bas the execution of a bond - creditor in the life of the mortgagor; to 


_ < -"S — which the council in this caſe made anſwer, they could not recollect 


the execution any inſtance where it had been fo held. 


of a bond- 
8 The particular queſtion here is, whether the creditors ſhall come 
mortgagor. in pari paſſu, or whether a bond-creditor 1s intitled to the pre. 


ference. 


The teſtator was never intitled any otherwife than as ceſluyque truf 
of a real eſtate, which he mortgaged, and having conſequently the 
equity of redemption of a truſt-eſtate, makes his will, and deviſes 
to, &c. (vide the will as before flated) then dies indebted by bond 


and ſimple contract. 


The firſt queſtion, ſuppoſing the teſtator had been ſeiſed of 2 
legal eſtate, is, whether by force of the will this is not out of the 
ſtatute of fraudulent deviſes, of 3 & 4 Will. & Mar. chap. 14. this 
depends clearly upon the conſtruction of that ſtatute, By this act 
all wills, diſpoſitions or appointments of lands or tenements, Gc. 
© whereof any perſons at the time of their deceaſe ſhall be ſeiſed 
“in fee-fimple in poſſeſſion, reverſion or remainder, or have power 
eto diſpoſe of the ſame by their laſt wills, ſhall be deemed and 
taken (only as againſt creditors by bond or ſpecialty binding the 

heir) to be fraudulent and void; and every ſuch creditor ſhall 
have his action of debt upon his and their bonds and ſpecialties, 
e againſt the heir at law of ſuch obligors and ſuch deviſees jointly,” 


| Now before the making of this act of parliament, at common 
* © | . 

| law, a bond-creditor, where the land was deviſed, had no remedy 

againſt the deviſee, and therefore this ſtatute has taken care that 


fuch a deviſee ſhall not prevent the remedy. 


Then comes the iſo : © Provided always, that where there 
« hath been or ſhall be any limitation or diſpoſition of lands or te- 
e nements for the raiſing or payment of juſt debts or portions for 
e children, other than the heir at law, in purſuance of any marriage 
* contract or agreement in writing, 5ona fide made before marriage, 
e the ſame and every of them ſhall be in full force.“ 


| The conſequence of this proviſo is, that it operates by way. of 
exception upon ſuch deviſes as a payment of debts ; for this 
clauſe does got give any new force to te law in this particular caſe, 


but leaves it juſt as it g## before the making of the act. 


The queſtion will be then, whether the deviſe here has broke 


the deſcent; if it has, then in point of law all the conſequences 
3 | inſiſted 


in the Time of Lord Chancellor Harpwicxe. 293 
inſiſted on by Mr. Attorney General will follow : for the bond-cre- 
ditor is deprived of his remedy at law, and forced to come into this 
court: but if it has not broke the deſcent, then this court has no 
right to take from a ſpecialty creditor his remedy at law. 


As at preſent adviſed I do conceive it does not break the deſcent ; If the ſame 


and for this purpoſe vide Clerk verſus Smith, 1 Salk. 241. in Lord 1 4 
Chief Juſtice Treby's time, where the court held that, if the ſame which he 
eſtate is deviſed to H. which he would have taken by deſcent, he is would have 
in by deſcent, notwithſtanding the poſſibility of a. charge; if ſo, I do — — 1 in 
not know that a court of equity has ever taken away from a bond - by deſcent. 
creditor his right which he has at law. The caſe of Freemoult 

verſus Dedire comes very near the preſent. 


In the fifth ſection of the ſtatute of fraudulent deviſes, which re- 
lates to the heirs at law aliening the land deſcended in order to avoid 
the payment of juſt debts before action brought againſt him, it is 
enacted, that ſuch heir ſhall be anſwerable for ſuch debts to the 
« value of the land fo aliened, Sc. in which caſes all creditors 
* ſhall be preferred as in actions againſt executors or adminiſtrators, 
e and ſuch executions ſhall be taken out upon any judgment ſo 
* obtained againſt ſuch heir to the value of the ſame land as if the 
« {ame were his own proper debt:“ but as to that part in the firſt 
proviſo, which takes notice of a deviſe for raiſing portions, it is ſo 
darkly penned that I do not well underſtand the meaning of it. 


I think this caſe differs from Kent verſus Craig, cited by Mr. A deviſe of 


Moreton, for there the teſtator firſt charged his lands with the pay- che 
ment of his debts, and then deviſed the eſtate ſo charged to a col- the payment 
lateral relation, ſo that being a deviſe to a ſtranger, the deſcent was of debrs to a 
broke, and there was no remedy but from the ſtatute, and conſe- — 
quently there was a ground for making it equitable aſſets: but in a deviſe 0 a 
Freemoult verſus Dedire the deſcent was not broke: In Kent verſus 1 
Craig the whole reſted upon the ſtatute, for not only a deviſe, but 5 
an appointment for payment of debts, are enumerated in the enaQ- is equitable 
ing clauſe: here the deſcent is not broke, and the creditor may ***- 

have his remedy at law ſuppoſing the teſtator to have been ſeiſed of 

the legal eſtate, =p 


But the ſecond queſtion will be, whether an equity of redemp- £; 3. AA. 
tion of a mortgage in fee of a truſt-eſtate ought to be conſidered ag . 5». 
ra Gun. 4 70, 


legal or equitable aſſets. 


I do agree that if a mere truſt eſtate deſcends upon an heir at 42 my 
law, that it will be conſidered as legal, and not as equitable aſſets; deſcends upon 


and this is founded upon the third clauſe of the ſtatute, which gives an heir at law, 


a ſpecialty creditor his remedy at law by an action of debt againſt £9". Je. 
the heir of the obligor, but it has not made a mortgage in fee of a gal, and not 


truſt-eſtate ſubject to the ſame thing. 2 22 
Vol. II. | 4 F 1 


and a ceſſef extcutio till the reverſion comes 


* 
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At 8 If there is a mortgage for a thouſand years, and the reverſion in 


ide morigagor fee left in the mortgagor, it will be legal aſſets, becauſe the bong. 


on a mortgage Creditor might have judgment againſt the heir of the obligor, and a 
= years (et executio till the reverſion come into poſſeſſion; but where it is 
—— 8 mortgage of the whole inheritance, I do not ſee what remedy a 


bond-creditor bond · creditor can have to make it aſſets at law; and if the ſpecialty 


maey have a 


judgment a. creditor ſhould bring an action againſt the heir, he may plead rien, 
| 282 the heir per diſcent. [32:4 Mnf fo nr SHALL Gefen 


at Abs rx Ha Anon „ 
of the obligor, = - ee, e. La RES Hong As 42 nu fe le Ec mn > - a 
Clay” A . 


* 


Where a Therefore if the plaintiff is under a neceſſity of coming here for 
— 2 relief, this court will act according to its known rule of doing equal 


muſt come Juſtice to all creditors, without any diſtinction as to priority. 


here for relief, 


the court will 


the court will „ His Lordſhip declared the will of Thomas Penſon ought to be 
ſtice to all © eſtabliſhed, and the truſts thereof performed; and decreed the 
joerg wy © fame accordingly ; and directed an account of his perſonal eſtate, 


diſtintion as and to be applied in payment of his debts, in a courſe of admi- 


„ * priotity. * niſtration ; and if that ſhould not be ſufficient, . then an account 


miſtaken a 


= * to be taken of the rents and profits of the teſtator's real eſtate, 
<«. and to be applied in payment of the teſtator's debts, not ſatisfied 
cout of his perſonal eſtate, pars paſſu. And in caſe the perſonal 
<« eſtate, and rents and profits of the real eſtate of the teſtator, ſhall 
«« not be ſufficient to pay his debts, it was ordered, with the con- 
te ſent of the mortgagees, that the real eſtate ſhould be ſold, and 
* the money ariſing by the. ſale, after payment of the mortgages, 
vas directed to be applied in diſcharge of what ſhall be remain- 
* ing due to the other creditors of the teſtator pari paſſu. And if 
* any of the creditors by ſpecialty, have exhauſted any part of the 
< teſtator's perſonal eſtate in ſatisfaction of their debts, then they 
* were not to come upon, or receive any further ſatisfaction out 
* of the teſtator's real eſtate, until the other creditors ſhall there- 
** out be made up equal to them. . 


4 


Caſe 212. HYharton verſus Y harton, May 3, 1740. Petitions. 


ak HE Dutcheſs of Fharton, who is the defendant, petitions 


dam projet that ſhe may be at liberty to amend her anſwer by addipg a 
32 K new fact. | 4 
anſwer by ad- 


ding a new fact; granted on the particular circumſtances of her caſe. 


Lorp CHANCELLOR. 
Where a de- 0 as * 


fencant 1% The moſt common caſe of amending anſwers is, where through 
e 


faſt, or = inadvertency a defendant has miſtaken a fact, or a date, there t 


— ons a- from being proſecuted for perjury. 


| date, the * court will give leave it ſhall be amended, to prevent a defendant 


mend his an- | 
ſwer, 2 | But 


in the Time of Lord Chancellor HarDwicks, 


But here the queſtion is, Whether the court, upon ſuch an amend- 
ment, will likewiſe permit a defendant to add any new fact to the 


anſwer; and upon, the circumſtances of this caſe, I am of opinion 


the defendant ought to have this liberty. 


The Dutcheſs of Wharton, in her anſwer, refers to marriage ar- 
ticles, which were executed in Spain, and conſequently makes it 
incumbent upon her to produce them : Now it ſeems the cuſtom in 
Spain is, to depoſit articles, and other deeds, in places appointed 
for that purpoſe, ſo that an authentic copy is all that can be had 
in this caſe, | 


Therefore, I am of opinion, | that the dutcheſs ought to have li- 
berty to amend her anſwer, ſo far as to ſet forth the cuſtom in Spain, 
with regard to the depoſiting of deeds. 


Drapers Company verſus Davis, May 4, 1742: 


A 


cauſe, complaining of improper and heavy charges in his bill; 


295 


Caſe 213. 
Petition was preferred againſt Meredith, the ſolicitor in the 4 e 


ing taken 
a judgment of 


and of his taking a judgment of one of the parties for 400/. whilſt his client for 
the cauſe was depending, and before it could be known what his 4901. whillt 


bill would come to. 


the cauſe was 


| 
: | and tes: 

ral extraordinary charges appearing in his bill; Lord Hardwicke, though adjuſted and allowed ſeventeen 

years ago, referred the bill to be taxed, and ordered the judgment and other ſecurities to be delivered up. 


Lord CHANCELLOR. 


Notwithſtanding this bill has been adjuſted and allowed ſome time, 
yet the behaviour of the ſolicitor in taking a judgment, caſts an im- 


putation upon him, and is a practice I can by no means approve; - 


and as it does not appear, that his client was aſſiſted by any perſon 
of the profeſſion, in looking over and ſettling this bill, and as there 
are ſeveral very extraordinary items, and improper charges upon the 
face of it, I ſhall, notwithſtanding the great * of time (being 
ever ſince 1725, and notwithſtanding the adjuſtment, and allow- 
ance, refer this bill to a Maſter, to be taxed; and likewiſe order 
Mr. Meredith to be examined upon oath on interrogatories, as to the 
ſeveral articles of it, and do order the judgment, and other ſecuri- 
ties to be delivered up immediately. | | 


Pawlet 
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Caſe 214. © Pawlet verſus The Biſhop of Lincoln, May 6, 1742, 


Ik at the hear. A Plaintiff may, at the hearing of a cauſe, wave the relief that 
he prays againſt a particular perſon, and then the objection 
relief he prays for want of making that perſon a party, will have no weight 


againſt a par- with it. 
ticular perſon, . 
the odjection for want of his being a party will have no weight. 


On a bill for In an action at law brought for fees, it is not neceſſary to make 
8 any perſon a party, but who has actually received the fees; it is 
bli a right, otherwiſe in equity, where a bill is brought for an account of fees, 
COTS to eſtabliſh a right, becauſe there you muſt have all perſons before 
fore the court the court who have any pretence to a right; for, by a decree of 
who have any this court, they will be bound; but it is not ſo as to a judgment re- 
— 5 £2 covered at law for fees, againſt the receiver of thoſe fees; ſuch judg- 
they will be ment will not bind the right of a third perſon. 

dence Thos! otherwiſe as to a judgment at law, which will not bind the right of a third perſon, 


Caſe 215. Sir William Saunderſon verſus Glaſs, May 11, 1742. 


LoRD CHANCELLOR. 


A ſolicitor HERE is evidence in this cauſe which has weight on both 
222 ſides; but it is neceſſary for the court to determine on ſuch 
ſolute convey- , g 

ance to him- Circumſtances as weigh moſt ſtrongly. 


ſelf of 1000/7. | 

from the plaintiff's wife, whilſt ſhe was parted from her huſband : The conſiderations expreſſed in the 
deed, are for ſervices done, and fu uours ſhewn ; the bill is brought to ſet aſide the deed as obtained by 
fraud. Lord Hardwicke, on all the circumſlances of this caſe, decreed the deed ſhould fland only as a ſecurity 
for ſuch ſum a, was juſily due to the defendant, 


There are two grounds for this bill, 


Firſt, To ſet aſide a deed obtained by the defendant from Lady 
Saunderſon, the plaintiff's wife in her life-time, as a fraudulent 
one. 


The other ground is, That the deed was intended as a convey- 
ance in truſt only for the daughter of Lady Saunderſon, though the 
defendant has not made any declaration of ſuch truſt. 


It has been contended by the defendant's council, that the two 
heads are inconſiſtent, but I think otherwiſe, for not preparing the 
deed which was to declare the truſt, is equally a fraud, or, at leaſt, 

f an evidence of fraud. 
1 3 Firſt 
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Firfi, I ſhall conſider the particular circumſtances of this caſe, | 


Secondly, How far the acts themſelves are an evidence of this 
truſt, | 


As to the firſt, Here was a wife, as the defendant inſiſts, in an 
extreme bad ſtate of health, very cruelly uſed by her huſband, and 
under a neceſſity of parting from him. | 1 


On the other hand, The rugs charges, that ſhe was greatly 
addicted to drinking, in all parts of the day, and very often in- 


toxicated with liquor, and this is not at all controverted by the 


What is the confequence to be drawn from ſuch a behaviour, 
but that ſhe muſt neceſſarily be a weak woman; for, under theſe 
circumſtances, ſhe muſt ſtand on very unfirm ground, both as to 
her honour and her fortune: with regard to the latter ſhe had a 

wer to diſpoſe of 1000/, whether covert or diſcovert, as ſhe - 
ſhould think proper, by any writing under her hand: now the 
draught of this deed, which is an abſolute conveyance of the 1000/. 
to Mr. Glaſs, the defendant, had been prepared fix weeks before it 
was executed, and likewiſe before Lady Saunderſon left her huſband; 
and the deed itſelf was not executed till three weeks afterwards : 
for, on the 6th of March 1737, ſhe left the plaintiff, and went to 
a lodging, which Mr. Glaſs had provided for her; and on the 29th 
2 March ſhe executed the deed which is now in conteſt before 
the court. 


Now, what could be a greater inſtance of weakneſs, than at the 
very time ſhe was upon the brink of parting, to put the only thing 
out of her power that could ſupport her independent of her huſband; 
conſider it in another view, with regard to her child, which ſhe is 
proved to have been very fond of: The huſband too had a daugh- 
ter by another venter; is it probable then, that Lady Saunderſon 
would give away this 1000 J. from her ſelf and her child, who 
might have no other proviſion, for nothing alienates the affection 
of one parent ſo much, as the other parent's taking away the child 
from under his power, and therefore the higheſt weakneſs to 
re her daughter quite deſtitute, and to the mercy of an inraged 
ather. | 


It appears in the cauſe, that ſhe had made a will but juſt before 
this time, by which ſhe gave the 10001. abſolutely for the child's 
benefit; now, what occaſion or pretence could there be for al- 
tering this will, 
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Mr. Glaſs, to be ſure, had done acts of kindne ately for 
Lady Saunderſon, but at the ſame time he was her attorney, and 
in that capacity, was it not his duty to let her know the abſur- 
dity of the a& ſhe was doing? I am not at all clear, the woman 
knew that this deed would abſolutely bind her; it required the 
{kill of a lawyer to reſolve that, for powers are given in a different 


manner, ſome, if once executed, are final, others may be executed 
toties quoties. h 


The conſiderations in the deed are expreſſed to be for ſervices 
done, and favours ſhewn, T9 


Ifan attorney, It is truly ſaid at the bar, that a ſecurity obtained by an attorney, 


prevails on a Whilſt he is doing buſineſs for his client, or whilſt a cauſe is de- 
client to agree pending, appears to this court in a quite different light than be- 


to an exor- > 2 5 1 
bitant reward, tWeen two common perſons ; for if an attorney, pendente lite, pre- 


the court will vails upon a client to agree to an exorbitant reward, the court will 


either ſet it either ſet it aſide intirely, or reduce it to the ſtandard of thoſe fees 
aſide tire, to which he is properly intitled; and this was the rule that weighed 
the ſtandard with me in Valmſley verſus Booth, beard May the 2d, 1741; and if 
of ths fow the court did not obſerve ſuch a rule, it would expoſe clients very 
is properly much to the artifices of attornies, eſpecially ſeme coverts who are in 


intitleu. Lady Saunderſon's unfortunate circumſtances. 


It is true, there are witneſſes which prove ſome declarations of 
Lady Saunderſon's great regard for Mr. Glaſs; and that ſhe nas of- 
ten ſaid, no body ſhould have the 1000/. except himſelf ; but then 
the very ſame witneſſes ſay, it was to make him a ſatisfaction for 
the ſums. he had advanced for her, and likewiſe out of a confidence 
that he would take care of her daughter. 


But, on the other hand, nothing can be ſtronger to encounter 
this evidence, than what the plaintiff's witneſſes ſwear, one of them 
in particular, who ſaid ſhe was with Lady Saunderſon but two days 


before her death, and that ſhe then declared ſhe had given all to 
her child, | 


A very ſuſpicious circumſtance to ſhew that the defendant was 
conſcious this deed was never intended as an abſolute convevance to 
himſelf, but only in truſt, is, his denying there was any deed at all 


in his cuſtody, when Sir William Saunderſon aſked him at the time 
he paid him his bill. 


The only material reaſon for his concealing it then, muſt be to 
prevent its being fifted and inquired into, Lady Saunderfon being 
alive, who could have diſcovered the real deſign and intention of it; 
for the reaſon he gives in the cauſe is a very ſimple one, for fear of 
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exaſperating and incenſing Sir William Saunderſon, who at that time 
was reconciled to his lady, | | 


There is one obſervation of the plaintiff's council which is very 
material, that the defendant has charged in his bill, ſo much for 
peruſing the draught of this deed, which he would never have done, 
if he had looked upon it as a voluntary preſent to himſelf; and 


therefore this circumſtance ſhews very ſtrongly that he conſidered 
it merely as a truſt, | 


Lady Saunderſon died in Tune 1738 ; the daughter in April fol- 
lowing; and the defendant's letter; by which he demanded the 
1000/1. of Sir William Saunderſon, by virtue of this deed, was not 
written till above a year and half after their deaths. | 


In the beginning of it, he ſays, Your lady having a confidence 
in my honour and integrity towards yours and her child, and being 
likewiſe ſenſible of the ſervices I had done her, and the favours ſhe 
had received from me, did execute, &c. 


Now, truſt and confidence are convertible terms, and muſt im- 
port ſome truſt relative to the act of the deed, for the benefit of the 
child ; and at the ſame time a compenſation to him for favours and 
ſervices: this latter part materially falls in with Lady Saunder- 
ſon's declarations of her having ſecured to Mr, Glaſi the ſeveral ſums 
he had advanced upon her account. | 


What is the reſult of the whole, but that here is a plain truſt in- 
tended for the daughter, mixed and coupled with a recompence for 
the defendant, for ſums advanced, and ſervices done, and a ſecuri 
to him at all events, if Sir Milliant Saunderſon ſhould refuſe to 
him; and after the defendant was fatisfied, the refidue for the daugh- 
ter; nor can this tranſaction be any otherway reconciled with the 
declarations of Lady Saunderſon. 


This way of conſidering the caſe, makes it reconcileable with 
reaſon ; the other makes it abſurd, and the act of a weak woman. 


The conſequence of my opinion will be this, if there are any 


ſums remaining, -which are juſtly due to the defendant, the deed, 


in the firſt place, ought to ſtand as a ſecurity for that ſum, what- 
ever it is, but the ſurplus muſt be deemed to be a truſt for the 
child, who being dead, the plaintiff, though he has not adminiſtred, 
is legally intitled to, as, by her death, it devolves upon him; and 
this decree is exactly conformable to the directions my Lord Talbot 
gave in the caſe of Proof verſus Hines, Caſes in the time of Lord 
Talbet 111, | | 

Nicholls 
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Caſe 216, Micholls verſus Judſon, at the Rolls, May 24, 1742. 


. L. gave NE William Lowe, to reward the good ſervices of Ann Man- 
— W ſell, who had lived with him a great number of years, gave 


intereſt in her a bond in 1728, in the penalty of 600/. for payment of 300/, 
1728, ad in and intereſt, on a day fixed, and in 1731, paid her 1001. part of 
bes 105. in the 300 J. and all intereſt; in 1736 he made his will, and thereby, 
1736 he made among other legacies, gave to Mr. Mangenis, all his meſſuages, lands, 
bis wil, and. Cc. in B. in the pariſh of . to hold to him, his executors, c. 
2 in B. for 200 years, upon truſt out of the rents, &c. by mortgage or 
for a term of ſale, to levy, raiſe, and pay to Ann Manſell, within two years after 
ok Hu 66 his death 200/. and ſubject to this term, he deviſed the ſame pre- 
| raiſe avd pay, miſſes to the plaintiff and his heirs ; and alſo deviſes other lands to 
> ſame truſtee for 300 years, upon truſt to pay 200/. to Ann 

arb, to 4. Manſell, within one year after his death; in other parts of his will 


8 he gave her plate, linen, &c. and other perſonal legacies. 


other lands to the ſame truſtee for 300 years, on truſt to pay 200 J. to 4. M. within one year after his death ; 
the executor of L. paid ſome part of the bond to A. M. in her life-time ; the bill prays that the legacies 
may be decreed a /atisfafion of the bond, and that her executor may refund what he has received in part 
payment thereof: The Maſter of the Rolls held this to be a contingent legacy ; for if the legatee had died before 
the time of payment, it would have ſunk in the land, and that the rule of ademption not extending ſo far as to take 
in @ contingent legacy, this is not @ ſatigfaction of the bond, 


The executor of Lowe paid off ſome part of the bond to Ami 
Manſell in her life-time. | 


The prayer of the bill is, that the legacies deviſed by the will 
of William Lowe to Ann Manſell may be decreed a ſatisfaction of the 
bond ; and that the defendant Judſon, who is her executor, may be 
directed to refund ſuch ſums as he has received in part payment of 
the ſaid bond from the executors of Lowe. 


For the defendant Judſon were cited, Cuthbert verſus Peacock, 
1 Salk. 155. Atkinſon verſus Webb, 2 Vern 478. Chancey's caſe, 
1 P. Wms. 408. Eaſtwood verſus Winke, 2 P. Wms. 616. 


Maſter of the Rolls: The queſtion is, Whether two ſums of 200l. 
and 200/. deviſed to Ann Manſell, by the will of Lowe, and to be 
raiſed upon the teſtator's rea] eſtates by different terms of years, 
ſhall be conſidered as a ſatisfaction of the debt, due upon the bond 

to Mrs Manſell. | 


It was objected by the council for the plaintiff, that this is not 
in the nature of a legacy, for that there is a difference in the ex- 
preſſion of the will, for in ſome inſtances he ſays expreſsly, I give 
ſuch things to the ſaid Ann Manſell, as plate, linen, &c. but as La 

1 e 
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the 200 J. and 200 J. it is a direction to truſtees to levy, raiſe, and 
pay the faid ſums to Mrs Manſell. 


But it is anſwered very clearly by this obſervation, that though There is no 


the money is to be raiſed by the truſt eſtate, yet it is the gift 1 


the teſtator notwithſtanding ; for it would have been abſurd to have tween a di- 
ſaid, that the truſtees ſhould give, for that would have made them r<&tion to 


the donors, and not the teſtator; and therefore there is no man- 2 


ner of difference between a direction to truitees to pay, and a gift, the teſ- 
ift : tator is equal. 
Sirt. 3 Mf 
| y the donor 
. 8 in both caſes. 
And though the general rule is, that a legacy Which is greater, Though it 
or a6 greaf as the Cel, Tall be taken to be a ſatisfaction, and that 
too well eſtabliſhed to be Haken now; yet, in late caſes, where there 2. ear, or a. 
are circumſtances, or a preſumption that the teſtator's intention was great s the 


not that the legacy ſhould be' in ademption of the debt, the court debt, ſhall be 


. | p taken to be 

have leant againſt the rule, ſo far as to hold it not to be a ſa- yore yin 5 
tisfaction. | yet where 
there is a 


preſumption the teſtator's intention was otherwiſe, the court in late caſes bave leant againſt the rule. 


So, in the preſent caſe, the teſtator's directing that the 200/. and hs, "ang 
2001, ſhould not be paid till one or two years after his death, is a very — to pay 
conſiderable circumſtance in favour of Mrs Manſell, and ſhews legacies, yet 
ſtrongly, that the intent of the teſtator was not that it ſhould go —.— 5 
in ſatisfaction of the debt, for the bond was payable immediately, debto, but 
and the teſtator had no right to ſuſpend the ee of a debt, _ ry 
though he might ſuſpend his legacy; and though executors have a moment after 
year allowed them to pay legacies, yet that does not extend to debts, the teſtator's 
but they are liable to be ſued the moment after the teſtator's death; death. 
ſo that the payment of theſe legacies at a future time is extremely 


material, and takes this caſe out of the general rule. 


Beſides too, T am inclined to think, this is a contingent legacy ; 
for the truſtees being directed to pay it within two years and one 
year, does not oblige them to pay it ſooner ; and if the legatee had 
died before the. time of payment, it would have ſunk in the land, 
for the benefit of the plaintiff, according to the ſettled rule of this 
court, with regard to legacies charged upon land. Vide Pawlet's 
caſe, 2 Vent. 366. Stapleton verſus Cheales, Preced. in Chan. 317. 
Duke of Chandos verſus Talbot, 2 P. Wms. 601. Hall verſus Terry, 
November 8, 1738. 1 Tr. Atkyns Rep. 502. Prowſe verſus Abbing- 
ton, Eaſter term 1738, 1 Tr, Atkyns Rep. 482. 


And as the rule of ademptions has never been carried fo far 
as to take in a contingent legacy, I muſt decree for the defen- 


dant, that the deviſe of the 200/. and 200l. is not a ſatisfaction 
of the bo nd, | | POO 
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Caſe217. The Mayor and Corporation of York verſus Sir Lionel 
Pilkington, May 14, 1742. 


Whilſt ſuits HE plaintiffs claim the ſole right of fiſhing in the river Ouſe; 
28 the defendant claims a right likewiſe; a bill and croſs bill 


ing here, the G n a 
plaintiff in= were brought, to eſtabliſh their ſeveral rights. 

dict the de- | 

fendant's agent at the ſeſſions, where they themſelves are judges, for a breach of the peace. Lord Hard. 
wwicke made an order to reſtrain the plaintiffs from proceeding at the ſeſſions, till the hearing of the 


cauſe, and further order, 


While theſe ſuits were depending, the plaintiffs cauſed the agents 
of the defendant to be indicted at 7or& ſeſſions, where they them- 


ſelves are judges, for a breach of the peace, in fiſhing in their 
liberty. 


A motion was made on behalf of the defendant, to ſtop the 
proſecution. 


LoRD CHANCELLOR. 


There is us This court has not originally, and ſtrictly, any reſtraining power 


a over criminal proſecutions; and, in this caſe, if the defendant had 


criminal pro- applied to the Attorney General, he would have granted a ol: 
ſecutions in roſequi. 
this court. 7 


The Attorney For when a complaint is grounded on a civil right, for which an 


General of . . 

cold ans action of treſpaſs would lie, the Attorney General of courſe grants a 
a noli proſegui noli pr oſequ: . 

to a criminal 

proſecution, where an action of treſpaſs will lie. 


This is a complaint merely for fiſhing in the river, without any 
actual breach of the peace, which the mayor and corporation ſay, 


is a treſpaſs upon them. 


If it could be made appear at law, that the plaintiffs were both 
judges and parties, it might come out to be coram non judice, but it 
might be difficult to make out this. 


Pendente lite If actions of treſpaſs had been brought vi et armis, this court 


here, this : * 
20D. puede would have ſtopped them, but; though I cannot grant an injunction, 
have ſtopped yet I may certainly make an order upon the proſecutors to prevent 


an aclion of the proceeding on the indictment, 
treſpaſs wi et | 


armis, 


Suppoſing 
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Suppoſing it was a ſuit for a right of land where entries had been Where a bill 
made, and the bill was brought to quiet the poſſeſſion, and after g. iet Pole 
that they prefer an indictment for a forcible entry, which is of a fion, if after 
double nature, as it partakes of a breach of the peace, and is alſo a that the plain- 


A wo : . 
civil right, this court would certainly ſtop the proceedings upon ſuch 4 N 
indictment. | a forcible en- 


try, this court 


Where parties ſubmit their right to the court, they have cer- or - 
tainly a juriſdiction, and may interpoſe. Epen (hich in- 


dictment. 


Therefore I will make an order, to reſtrain the plaintiffs from 


proceeding at the ſeſſions, till the hearing of the cauſe and further 
order. N | 


Lockwood and others verſus Euer, May 14, 1742. Caſe 218. 


HE bill in this caſe was brought by the plaintiff as repreſen- The repreſen 
tative of Sir Thomas Cooke, to redeem the ſum of 2500 /, tative of Sir 
Eaſt-India Stock, transferred to Mr, Ewer the firſt of April 1708 2 


x b to redeem 
for the ſecuring the ſum of 2000 J. and intereſt at 6 per cent. Mr. 25001. Ea 


Euer having executed a defeaſance, whereby he obliged himſelf to e fock, 


i ferred 
retransfer the ſtock on payment of the 2000 J. and intereſt on the dhe defendant 


2d of Tuly following. the 1ſt of 

April 1708. 
for ſecuring 2000 J. and intereſt at 6 per cent. to be retransferred on payment of principal and intereſt the 2d 
of July following. Sir T. C. died in 1709. the ſon brought this bill in 1729. Lord Hardwicke refuſing to 
accree a redemption diſmiſſed the bill, | | 


Sir Thomas Cooke died in 1709. his ſon the ſurviving executor has 
brought this bill to redeem in 1729. 


Lokpd CHANCELLOR. 


This is a very plain caſe for the defendant. 


In a mortgage of land, a bill of forecloſure ought to be brought, 23 
but on a mortgage of ſtock it is not neceſſary, and therefore a ſtrong of forecloſure 


| , | 1 I . on a mortgage 

reaſon for the mortgagor's departing from the right 22 
The admiſſion of a co-defendant to the advantage of the plaintiff & Co deſen. 

, 5 e dant's admiſ- 
will by no means better the caſe, unleſs the plaintiff had entered gon to the 
into proof, by which he would infer ſome other kind of evidence advantage of 


; k the plaintiff, 
to account for his coming ſo late to redeem. _— 


his caſe better» 
It would be of miſchievous conſequence if I ſhould decree a re- 


demption in this caſe, for the bill would never have been brought if 
the Eaſt-India ſtock had not increaſed in value, which is merely an 
accident, and could not be foreſeen at the time the mortgage was 

| 3 made, 
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3 made, and therefore is very far from being any inducement to de- 
cree a redemption, His Lordſhip diſmiſſed the bill. | 


Caſe 219. Trodd verſus Downs, May 18, 1742. 
. DAM Churcher deviſed all his farms and lands to truſtees and 


may be in a their aſſigns, for and during and until his kinſmen Rogers and 
will relative Bonny ſhould attain their ſeveral ages of twenty-one, in truſt that 
3 they do in the mean time receive the rents and profits for the uſe 
can have no and benefit and towards the maintenance of Rogers and Bonny; and 
effect it vere after they ſhould attain their reſpeCtive ages of twenty-one, then to 
render, for the faid Rogers and Bonny for their natural lives, without impeach- 
nothing can ment of waſte; and from and after their deceaſes, to the uſe of the 
paſs a ſega! heirs of the ſaid Rogers and Bonny for ever as tenants in common, 
what will paſs and not as joint-tenants. | 
it in law. | 

Part of the premiſſes were copyhold, and the reſt freehold ; the 
teſtator ſurrendered the copyhold to the uſe of his will : Bonny, one 
of the deviſees, attained his age of 21. and by leaſe and releaſe of 
the 31ſt of May, and 1ſt of June 1740. conveyed his moiety in 
the frechold lands to his ſiſter and her heirs, who married the plain- 
tiff, and afterwards Bonny deviſed his copyhold lands in like manner, 
but made no Surrender thereof. 

Bonny is dead ; the queſtion made in this cauſe is, whether the 


deviſees Rogers and Bonny ſhould take as joint-tenants, or tenants in 
common. 


Lokd CHANCELLOR, | 
There are two points in reſpe@ of the copyhold : 


Firſ, Whether the deviſe in the will of Adam Churcher amounts 
to a deviſe of land in joint-tenancy, or a tenancy in common. 


Secondly, If a joint-tenancy, whether there has been a ſeverance 
of that joint-tenancy before the death of Thomas Bonny. 


I am of opinion the truſtees took nothing at all in the inheri- 


tance but a chattel intereſt, till the ceſuy que truſts attained the age 
of twenty-one, or the ſurvivor of them attained that age. 


The truſt is to apply the rents and profits towards the mainte- 
nance, &c. and on their reſpectively attaining twenty-one, is de- 
viſed over. Therefore I am of opinion, if one of them had died, 
ſurviving the other, who had not attained his age of twenty-one, all 
the profits muſt have been applied to the maintenance of the ſurvivor. 


This 
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This being the conſtruction of the firſt clauſe, will throw a great 
deal of light upon the ſubſequent clauſe. 


As to the latter, I am of opinion it is a deviſe of a remainder of 
a legal eſtate, and not of a truſt, for the truſt, as I ſaid before, 
was only a chattel intereſt ; for it is to Rogers and Bonny there is a 
deviſe for their natural lives, &c. This being ſo, confider the inten- 
tion of the teſtator ; his intention was plain that Rogers and Bonny 
ſhould be tenants for lives, and therefore adds the words Without 
impeachment of waſle. | 


If that intention had not been controuled by a rule of law, they 
had been moſt clearly tenants for life, which brings it very near the 


caſe of Tuckerman verſus TJeffereys, Eaſter term 6 Ann. Holt's 
Caſes 370 *. 


In 1 Co. Rep. 104, it is laid down as a rule of law, That when 
the anceſtor by any gift or conveyance takes an eſtate of freehold, 
and in the ſame gift or conveyance an eſtate is limited either medi- 
ately or immediately to his heirs, in fee or in tail, that always in 
ſuch caſes, the beirs are words of limitations of the eſtate, and not 
words of purchaſe, and the words impeachment of waſte are rejected. 


But then the queſtion is, whether this ſhall over-rule the plain 
intention of the teſtator ; for I have ſhewn it was not his intention 
that they ſhould have the joint inheritance, | 


Where the rule of law will let the intention take place, it ſhall 
have its effect, vide Barker verſus Gyles, 2 Wms. 283. before Lord 
King, and afterwards in the houſe of Lords, Bliſſet verſus Cromwell 
and others, 3 Lev. 373. there by force of the words, equally to be 


divided, it was held a tenancy in common, and the words langer 
liver of them rejected. 


This caſe differs from that, as I am of opinion, upon the con- 
ſtruction of the firſt clauſe, that the whole profits will go and ſur- 
vive for the education and maintenance of the ſurvivor till twenty- 
one: now it would be abſurd to think that the teſtator would give 
the whole profits to be applied for the maintenance of the ſurvivor 
of ceſtuy que truſt, and yet that the moiety, after the ſurvivor at- 
tained twenty-one, ſhould go to the heirs of the deceaſed ce gue 


truſt. 


—_— —— 


— 


* There a man deviſed his eſtate to his two ſiſters Jane and Elizabeth during life, equally 
to be divided between them, and after the deceaſe of them to the heirs of Jane. The court 


held that Jane and Elizabeth were Joint-tenants during life, and the fee to the heirs of Jane, 
but not to take during Elizabeth's life. 


* 


Vo I. II. 41 | But 
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But then the freehold is ſevered by Bonny's deed of conveyance, and 
muſt have its effect. 


But as to the copyhold, it is not ſevered, for nothing can ſever a 
legal eſtate, but what will paſs it in law; and here has been no ſur- 
render of the copyhold, and whatever words there may be in the 
will, relative to the copyhold, can have no effect; “and therefore 
* I declare that the defendant John Rogers is intitled to the copy- 
hold eſtate in queſtion, by ſurvivorſhip during his life, and to the 
* inheritance of one moiety thereof, and I do direct an account to 
* be taken of the rents and profits of the freehold and copyhold 
* eſtates of Adam Churcher, to the death of Thomas Bonny; and de- 
* cree, that the balance be divided into two moietics, and that one 
e moiety thereof be paid to Martha the wife of the plaintiff John 
* Trodd, and executrix of her brother Thomas Bonny; and the other 
e moiety to the defendant John Rogers; and I alſo direct an account 
* to be taken of the rents and profits of the ſaid freehold eſtate, ac- 
* crued ſince the death of Thomas Bonny, and decree that one moiety 
* of what ſhall be coming on the account, be paid to the plaintiffs, 
* and that the freehold eſtate be equally divided between the plain- 
*« tiffs and the defendant Jobn Rogers, and that a commiſſion do 
e ifſue for that purpoſe.” | 


Caſe 220. Jaclſon verſus Butler and others, May 24, 174.2. 


— HE bill was brought againſt the defendant Butler, for refu- 
Bark *shands, ſing to deliver deeds, the one a mortgage, and the other an 


to receive the aſſignment of a mortgage, which were put into his hands, in order 
principal and to receive the principal and intereſt, and who had abuſed his truſt, 
intereſt, who : « N g , þ 
pawned them by pawning them to one Spring for 1001. for which Butler likewiſe 
22 defen- gave a note in his own name for the payment, and took a note alſo 
for 0% of Spring to return the deeds upon payment of principal and in- 
Lord Hard. tereſt on the 100/. 


ewicke held, 
that as the pavuner muff by the deeds appear to have no property, he could not avoid decreing Spring to deliver 


the deeds to the plaintiff, and leave the pawwnee to his remedy at law againſt Butler. 


LoRD CHANCELLOR, 


A bill here The plaintiff might have had an action of trover, but then he 
for the reco- could only have damages for the detaining, but not the deeds 
deeds proper; themſelves, and therefore is proper in bringing a bill here for the 


for in an ac- recovery of his deeds, 
tion of trover, | 


the plaintiff could only have damages for the detainer. 


There 
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Lo 


There ſeems to be little or no defence inſiſted on for the de- 
fendant Butler; and indeed a ſervant who has plate under his care, 
and who may commit felony of that plate, as he has neither a ge- 
neral or ſpecial property, might full as well juſtify the raiſing a 
ſum of money for his own uſe, by impofing it upon the lender as 
his property, which is a ſtronger caſe than the preſent, as plate 
may have no mark upon it; but it is impoſſible the defendant Hut- 
ler could impoſe upon another, for, by the deeds themſelves, he 
muſt appear to have no property ; and even ſuppoſing it to be an 
attorney, who had deeds delivered to him, unleſs there is a bill 
due to him from the perſon who delivered them, he cannot juſtify 
detaining them. | 


The defendant Spring not appearing to have ated diſhoneſtly, 
but indifcretely, was decreed to deliver the .deeds to the plaintiff, 
but without coſts, and left to his remedy at law againſt the defendant 
Butler, upon the note for 100/. 


Trelawney verſus Booth, before Lord Hardwicke, cited in Cafe 221. 
the cauſe of Petty and Barker, une 2, 1742. 


"HE plaintiff, at the requeſt of Mr. Booth, lent him 500 l. The plaintiff 


upon a note only, which he was incouraged to do, on Booth's — 2 


aſſuring him, by letter, he was very ſafe, for an aunt of his, by her an aſſurance 


will, had left him 4000/. which the court of Chancery had decreed — 1 
him; but Booth dying ſoon after, and the repreſentative refuſing to 4000l. * 


pay the 500/. the bill was brought againſt him for the money; will; B. died 


4 , ſoon after, 
the defendant made it appear in the cauſe, that the 4000/1, was not ' * 


merely as a pecuniary legacy, but directed to be laid out in land, and ſentatives re- 
ſettled upon Mr. Booth in fee; and the decree having purſued the fuſed to pay 


will, Lord Chancellor was of opinion to diſmiſs the bill, but ſaid, at = — 


the ſame time, it was a very cruel caſe, and yet the plaintiff can was directed 
have no relief, as it is the eſtabliſhed rule of the court, that money 8 * we 
deviſed to be laid out in land, ſhall be conſidered as land, and and ſettled on 
therefore he could not break through it, notwithſtanding the par- B. in fee: 
ticular hardſhip of this caſe, fo as to let in a ſimple contract creditor 3 1 
upon money ſo deviſed. 3 very 
"as money deviſed to be laid out in land, is conſidered as land, the plaintiff can have —_ 


Lord 


- — — 


5 N — I mum EI 


— — — 


1 


—U— > ——Ro_ 


j 


308 CASES Argued and Determined 


Caſe 222. Lord George Beauclerk verſus Miſs Dormer, heard nt 
Powis Houſe, June 17, 1742. 


E. by bis will HE queſtion in this cauſe aroſe upon the following will of 
ſays, I make General Kirk, dated January 1, 1742. | 


D. my ſole 


heir and executrix, and if ſhe dies without iſſue, chen to go to Lord George Beauclerk : D. levied a fine, and 
ſuffered a recovery of the real eſtate, and inſiſts ſhe has an abſolute right both to the real and perſonal eſtates of 
the teſtator, and not obliged to account : Lord Hardwicke held, the limitation cher vas woid, and cannot 
be confincd to the defendant's dying without iſſue living at the time of her deceaſe, and diſmiſſed the bill. 


« Miſs Dormer I make my ſole heir and executrix ; if ſhe dies 
« without iſſue, then to go to Lord George Beauclerk, he to pay 
© Lady Diana Beauclerk 50001, to Betty Gibbs, and her grand- 
ce daughter 1001. each, and Miſs Dormer to keep the old woman; 
te he then gives all his cloaths to one ſervant; his horſes to another; 
* and pecuniary legacies to all the reſt; and the will was ſigned by 
© him, in the preſence of three witneſles,” 


The bill is brought in order to have an inventory from the de- 
fendant upon oath, of all the perſonal eſtate of Kir, and that the 
plaintiff's intereſt in the perſonal eſtate may be eſtabliſhed by a de- 
cree of this court, and that the inventory may- remain as an evi- 
dence of the perſonal eſtate, in caſe the contingency ſhould happen, 
on which the plaintiff becomes intitled. 


The defendant has levied a fine, and ſuffered a recovery of the 
real eſtate, and inſiſts that ſhe has an abſolute right both to the 
real and perſonal eſtates, and that ſhe is not obliged to account. 


Mr. Noel, for the plaintiff, cited Donne verſus Merryficld, heard 
the 22d October 1734, and mentioned in Sabbarton verſus Sabbarton, 
Stanley verſus Lee, 2 P. Wms. 618, Atkinſon verſus Hutchinſon, 
3 P. Wms. 258. Forth verſus Chapman, 1 P. Wms, 663. Sabbar- 
ton verſus Sabbarton, Caſes in the time of Lord Talbot 55,3 245, 


Mr. Clark, of the ſame ſide, cited 1 Leon. 285, Lee's caſe. 
Higgins verſus Dowler, 1 P. Wms 98. | 


What was chiefly inſiſted on by the council for the plaintiff, was 
the intention of the teſtator, that if the defendant died without iſſue 
living at her death, that then Lord George ſhould take ſubje to 
the payment of the 5000/, to Lady Diana Beauclerk, 


in the Time of Lord Chancellor HIaRDWICKE. 


LoRD CHANCELLOR, 


There is no doubt as to the intention; but then the queſtion will 


be, whether the dying without iſſue is to be reſtrained to the fim 
of ber death, or at any time indefinitely, 


Mr. Murray, of the ſame ſide, cited caſes to ſhew that the vul- 
gar meaning of the words, dying without iſſue, which rs leavin 
no iſſue at the time of the death, has always been regarded by the 
court. Nichols verſus Hooper, 1 P. Wms. 198. Pinbury verſus 
Elkin, 2 Vern. 758. Target verſus Gaunt, 1 P. Vins. 432. Whit- 


more verſus Weld, 1 Vern. 326. 2 Vent. 367. 2 Ch. Ca. 167. Bellaſis 
verſus Uthwatt, 1 Tracy Atkyns 426. 


Mr. Attorney General, for the defendant, inſiſted, that the whole 
real and perſonal eſtate is given to Miſs Dormer, till there is a failure 
of iſſue generally, and if it had ſtood ſingly upon the word ſole heir 
and executrix, there can be no doubt, but Miſs Dormer would have 
been intitled to the abſolute property in both, 


He cited caſes that were ſubſequent to thoſe mentioned for the 
plaintiff, 


Green verſus Rodd, June 21, 1729, before Lord Chancellor Ning: 
The teſtator there directed his whole perſonal eftate ſhould be turned 
into money, and placed out at intereſt, in the firſt place, to the uſe 
of his ſiſter Mary; and in caſe his ſiſter died without iſſue, then 
my will and meaning is, that the money directed to be put out to 
intereſt, ſhall be divided between my two other ſiſters, Tereſa and 
Frances, after the death of my fiſter Mary aforeſaid. 


Sir Toſeph Jeꝶyl held the bequeſt over to be too remote, and 


therefore a void limitation. 


Milward verſus Mikoard, February 1, 1734, before the ſame 
Maſter of the Rolle. 


One Milward made a nuncupative will, directing, that all his 
mortgages and debts ſhould go to his ſons Job and Samuel, paying 
100. each; and in caſe either of them ſhall die without iſſue, his 
part thereof ſhall go to my wife, and my two other ſons. 


His Honour was of opinion, in the firſt place, that this was 4 


tenancy in common, and not a jointenancy ; and, in the next place, 


that the limitation to the wife, and other ſons, was too remote, 


and therefore void, 
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Mr. Brown, on the ſame fide, cited Richards verſus Lady Aber- 
gavenny, 2 Vern. 324. Clare verſus Clare, Caſes in Chan. in "the lime 
of Lord Talbot 21. in order to ſhew that this limitation is to the 
defendant's iſſue generally, and the remainder to Lord George conſe- 
quently void, as being too remote. 


As to the current of caſes upon this head, the former, he ſaid, 


went too far one way, and of late quite the contrary, but there is 
not one of the modern caſes, where there are not ſome words which 
ſhew the intention of the teſtator, that the firſt taker ſhould only 
have an eſtate for life, and therefore qualified the general eſtate, 
which the words would otherwiſe have given. Love and:Windham, 
i Sid. 450. 5 | 


Mr. Ord, for the defendant, ſaid, all the caſes cited for the plain- 


tiff are truſts, in which . the court lay hold of any minute-circum- 


ſtance to ſupport the intention, 


It is allowed, on all hands, the teſtator intended Miſs Dormer 
ſhould have an eſtate-tail in the real eſtate, and unleſs it is likewiſe 
conſtrued to give her an eſtate-tail in the perſonal, the words will 
be inconſiſtent, and have two different meanings, but the con- 


ſtruction we contend for, gives the words an uniform and con- 
ſiſtent meaning. | 


Mr. Noel, in reply, ſaid he did not apprehend that one general 
rule is to be laid down in theſe caſes, but the court will, in each 


particular caſe, put ſuch conſtruction as will beſt ſuit with the teſta- 
tor's intention. | 


That there are circumſtances here which ſhew the intention. 
of the teſtator was to confine the bequeſt to Lord George Beauclerk, 
upon Miſs Dormer's leaving no iſſue at the time of her death, and 
laid the greateſt ſtreſs upon the word hen, if ſhe dies without iſue, 
then to go, Sc. as referring to a dying without iſſue, at the time 


of her death, 


It does not follow, if the court ſhould be of opinion the teſtator 
has uſed ſuch words with regard to the real eſtate, as will not take 
effect according to his intention, becauſe repugnant to a rule of 


law, that therefore his intention ſhall not prevail with regard to the 
perſonal eſtate. | 


LoRD CHANCELLOR, 


There are a great variety of caſes upon the head on which this 
ariſes, of contingent limitations upon perſonal eſtate, and as they 
have grown up toa very large number, they have admitted of many 
niceties, and different determinations, | 


2 The 


- 
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The fe queſtion is, Whether there is any particular circumſtance 
in this caſe that can confine the words to @ dying without iſſue at 
the time of Miſs Dormer's death; the caſes which have been cited 
are moſt properly applicable to this queſtion. 


I am of opinion, that though there are ſome words which 
look this way, yet, in point of law, they will not admit of this 
conſtruction. 


The word Zhen, indeed, firſt occurred to me, but I do not re- Yen, in the 
collect any caſe that has turned upon this word merely, for then, in g7ammatical 
the grammatical ſenſe, is an adverb of time, but in limitations of eib of 
eſtates, and framing contingencies, it is a word of reference, and time, but in 
relates to the determination of the-firſt limitation in the eſtate where mar rage wo 
the contingency ariſes. | renee, ond 


relates to the 


In the cafe of Pinbury verſus Elkin, the words were, if ſhe ſhall oH nud f 
die without iſſue by the ſaid teſtator, then after her deceaſe 80/. mitation in 


ſhall remain to the teſtator's brother. the eſtate. 


Lord Macclesfield did not lay any ſtreſs upon the word then, but 
conſtrued the words after her deceaſe, in the ſame manner, as if 
it had been af her deceaſe, and ſo relative to the death of the 


P. 


And if the court here was to lay any ſtreſs upon the word then, 
it would be going a great deal too far, for it is too ambiguous to be 
taken as an adverb of time, and therefore in this caſe does not 
aſcertain the point of time, but is merely relative to the deter- 
mination of the limitation to Miſs Dormer, and the -contingencies 


taking place. 


With regard to Lady Diana Beauclerk's 50001, ſomething plau- 
fible might be ſaid, if this was to be conſtrued as merely perſonal 
to her, and by way of proviſion as a portion, and not to ariſe un- 
leſs Lady Diana ſurvived Miſs Dormer, for then, indeed, a ſtrong 
argument might be drawn from thence to ſhew the-teſtator's mean- 
ing was to confine the dying without iſſue of Miſs Dormer to the 
time of her death. 


But this'being annexed by way of condition to the deviſe to Lord 
*George, makes it a veſted legacy, and tranſmiſſible, though not pay- 
able till a future time, which takes away all the argument that 
might be raiſed from its being perſonal to her only, for a death 
before the contingency happens, will not defeat the legacy ; and 
ſo laid down in the caſe of King and Withers, Caſes in Chan. in 
_ the. time of Lord Talbot 117. 


Thus 


N 
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Thus much as to the words of limitation and condition annexed. 


Lord Chancellor then aſked the counſel, who they underſtood by 
the old woman in this vill; and they agreed on both ſides that it 
muſt be Betty Gibs, mentioned in the preceding words; then ſaid 
he, I take the 5000 J. to be the only contingent legacy: but if this 
to the old woman had been to ariſe upon the ſame contingency, [ 
ſhould have thought the words, Miſs Dormer to keep the old woman 
during ber life, would have ſhewn very plainly that the teſtator's 
intention was, that this legacy and the preceding ones ſhould take 
place at Miſs Dormer's death; but now I muſt conſtrue the 100 /, 
to Betty Gibbs as a legacy payable immediately, and muſt neceſſarily 
have the ſame conſtruction with the legacies that follow, videlict, 
to one ſervant his wearing apparel, and to another his horſes, which 
it would be abſurd to ſay, muſt wait the death of the defendant. 


The ſecond queſtion is, whether a limitation over of perſonal 
eſtate after the death of the firſt taker without iſſue generally, is a 
good limitation. 


A limitation It has been allowed that if taken ſo as to include iſſue in inſini- 
—_ of per- 7721, then the limitation over is void as to real, but a difference has 
after the been attempted as to perſonal chattels ; this is the very firſt time 
death of the where it has been contended that a limitation over of a perſonal 
bil taker thing, is to receive ſuch a conſtruction by the court as to mean a 
without iſſue , 8 , . . 

generally is dying without iſſue at the death of the party, notwithſtanding there 
void, are no words in the will that indicate this to be the teſtator's inten- 

tion. 


The firſt caſe of executory deviſes was Matthew Mannings, 8 Co. 
95. afterwards came Lampet's caſe, 10 Co. 46. 5. and ſeveral others 
which were all on terms for years, and partook of the realty ; but 
the Judges had no notion of extending it to a perſonalty. 


The next was the Duke of Norfolk's caſe, Select Caſ. in Ch. ab. 
wide Lord Nettingham's firſt argument upon a contingent limitation 
of a perſonalty. 


4 ' Courts of equity have gone further ſtill, and have admitted of the 
ourts of E . * = . = . 
quity will like limitations in perſonal, as in chattels real; but then they have 


carry the 1 declared at the ſame time that they will carry the limitation of a 
mitation OT AA 


a ds perſonal chattel, or truſt of it, no further than the Judges have done 


tel, or truſt of in a Caſe of legal limitations of terms for years, 
it, no urther | | 


than the Judges have done in the caſe of legal limitations of terms for years. 


Atkinſon verſus Hutchinſon is plainly different from this, though 
the plaintiff's counſel inſiſt the laſt contingeney in that cafe is ex- 


preſſed as generally as the contingency in the preſent ; and taking it 
3 as 
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as a ſingle independent ſentence; it is an authority; but the whole 
muſt be coupled together, and then the words, , both die without 
rue, muſt be conſtrued in the ſame manner as the court had con- 


3 


| ſtrued the former clauſe. * "6 \ 


_ Stanly verſus Leigh, 2 P. V. 618. has been cited. 


I cannot think this an authority, becauſe the queſtion there aroſe 
upon a limitation to the ſons or daughters of the firſt taker, which 
never took effect, as there was no iſſue at all. I 


/ As to Ferth and Chapman, I was council in it myſelf, and by the 
note I took upon the back of my brief, it appears that Lord Mac- 
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According to 
Lord Hard. 


Twicke's Note 


clesficld laid a good deal of weight upon the particular penning of of Forth and 
this will, if either of his nephews William or Walter ſhould depart Chapman, 


Lord Mac- 


this life, and leave no iſſue of their reſpective bodies; theſe words, c beld 
he ſaid, muſt relate to the time of their deaths, and it would be a o the words 
forced conſtruction to have extended it to a dying without iſſue mut rel. ws 


generally, 


muſt relate to 


the time of 


| | the deaths of | 
The determination of the caſe of Pinbury verſus Elkin turned, ud winner“ 


» two nephews 


as I faid before, upon the latter words, after her deceaſe, which William and 
were conſtrued in the ſame ſenſe as at or immediately after her %, and 


deceaſe. | 


could not be 
extended to a 
dying without 


In Nicholls verſus Hooper, 1 P. Vins. 198. the words were f be iiue generally. 


paid within fix months after the death of the ſurvivor of the ſaid 
mother and fon, which confine it clearly to his dying without iſſue 
at the time of his death, and therefore does not come up to the pre- 


The general argument that the ſenſe of the words dying without 
iſue, muſt, according to common parlance, mean without iſſue at 
the time of his death, is only taken in as an auxiliary in arguing 
theſe ſort of caſes; and I do not know one inſtance where the de- 

termination has turned ſingly upon this particular point. 


In the caſe of Kelly verſus Roſe, before the committee of council 
1723. I cited the caſe of Target verſus Gaunt, for the ſame purpoſe 
as the council for the plaintiff do now. But the Mafter of the Rolls 
- faid, dying without iſſue there is meant ſuch iſſue as the firſt taker 
might have appointed, which muſt be intended iſſue then living. 


1— _—_ th. 


* Atkinſon verſus Hutchinſon, 3 Wms. 258. Deviſe of a term to A. for life, remainder to 
the children 4. Gall laue at his death, and if the children of 4. die without iſſue, then to B. 
- The children of 4. die without leaving any iſſue living at the time of their death. Lord 
Talbot held this a good deviſe over to B. | 
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On the part of the defendant ſeveral caſes have been cited, two 
of them in point. * 


Milward verſus Milward indeed has leſs ne becaufe there is 
not an exact account of it; but Green verſus Rod is a dired autho- 
rity in point: I was council in it, and took notes upon my brief of 
what the court ſaid there. Lord Chancellor King delivered his opi- 
nion, that the main queſtion in the cauſe was, whether there were 
words in the will, to tie up the meaning to a dying without iſſue 
living at the time of her death; which ſhews very plainly that he 
thought there could be no foundation for ſuch a reſtriction, unleſs it 
was warranted by the words of the will. 


There are ſeveral other caſes which might be Cited, evil 
the Attorney General in behalf of the goldſmiths company of London, 
verſus Hall, before Lord Chancellor King, Win. 5 Geb. 2. aſſiſted 


by Sir Joſepb Jelyll and Lord Chief Baron Reynolds Vide Fitz- 
gibbons's Rep. 314, 321, and Vin. * tit. Deviſe, p. 103. Pl. 50. 


There is no But I am of opinion that none of FR authorities come up to 
authority can ſupport this point, contended for by the plaintiff's council, that ex 


— 3 vi ter mini, as this is a limitation of perſonal eſtate, it ſhall be con- 
Where 


been held, that fined to a dying without * living at the time of the death of the 


a limitation of firſt taker, 


onal e- 


Rate ſhall be confined to a dying without iſſue living at the death of the fn taker. 


- If the court It would be of very miſchievous conſequence, and introduce 


5 * 2 great confuſion, if the court ſhould admit of a diſtinction between 


between chat · Chattels perſonal and chattels real, 


tels real and 


{onal, it 5 a 
N vk The third queſtion is, in what latitude and extent to conſider this 
duce confu- deviſe | * | 
hon, 


By calling Miſs Dormer his ſole heir, he gives her the whole 
real eſtate : and according to the opinion of Lord Hale, in King 
againſt Melling, © a deviſe to a man, and if be dies without iſſue, is 
* always conſtrued to make an entail ; and if the deviſe be to B. 
* and the iſſue of his body, having no iſſue at that time, it would 
«be an eſtate- tail; for the law will carry over the word iſue, not 


* only to his immediate iſſue, but to all that ſhall deſcend from 
« him.“ 


« The word i ue, ſaid Lord Hale, is nomen colleftroum, and 
© takes in the whole generation ex vi termini; and in all acts of 
* parliament exitus is as con prehenſive as heirs of the body, for 
* where it ſpeaks of the alienation of the donee, it is ſaid quo minus 
* ad exitum remaneat.” By appointing her executrix Miſs Dormer 

is 1 intitled to the perſonal, as there is no legacy left to 1 . 
2 at 
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What it is under this will that is to go to Lord George Beau- 

clerk, whether one eſtate only, or both, is very uncertain ; to ap- 
ply the words to perſonal eſtate, which whether the teſtator him- 
{elf has applied them to, non con/tat, would be going too far. 


Indeed, the obſervation ariſing from the condition annexed, he 
to pay 5000 J. Cc. is very material to ſhew it muſt extend to both; 
and then ſuppoſing the real eſtate had not been barred, and Miſs 
Dormer had died, leaving Lord George the 50001. it would have 
been a charge upon the real, as well as the perſonal. | 


Upon the whole, I do not think the conſtruction contended for 
on the behalf of the plaintiff, is ſupported by any caſe whatever ; 
and therefore, as the words of this will are general, and unreſtrained, 
the limitation over muſt be void, and cannot be confined to the de- 
fendant's dying without iſſue living at the time of her deceaſe, and 
therefore the plaintiff's bill in this cauſe muſt be diſmiſſed. 


Ex * Whitfield, June 17, 1742. Caſe 223. 
\ A 7H EN this petition was formerly heard, I had a doubt The court, 


| | , . upon cæ parte 
whether the court could, upon ex parte applications, allow ed 
a maintenance for an infant, where no cauſe is depending, for it is may allow 
at the peril of a guardian in ſocage, what he applies for mainte- maintenance 
; : . 0 1 r 
nance, and he will be allowed according to the diſcretion he has wr ns —_ | 
uſed, and therefore I directed it to ſtand over for precedents. - cauſe is de- s. S. 


F pending. | 
It is at the peril of a guardian in ſocage, what he applies for maintenance. 


Two have been left with me, in caſes which came before the late 
Maſter of the Rolls, Sir Foſeph Jekyll, July 26, 1731, ex parte Odel, 
a petition for a guardian, maintenance, and a receiver ; and there 
was no cauſe depending before the court, and yet the court directed 
according to the prayer of the petition, | 


This order ſeems to go too far in'appointing a receiver. 


For, ſuppoſing the court, as a proper incident for a guardian, The cout 
| ſhould direct a Maſter to ſee what is neceſſary for maintenance, bas not a 


yet the court has not a juriſdiction to appoint a receiver, unleſs . 
cauſe was depending; the caſe of ideots and lunaticks has been in- ceiver, un- 
ſiſted on as a ſimilar caſe, but the juriſdiction which the court ex- less a cauſe 
JO g be depending. 
erciſes with reſpect to them, is a particular one, and therefore not Th, uric. 


like the preſent. | dition the 
; court exer- 


ciſes as to ideots and lunaticks, is a particular one. 


The 
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The conve- 
nience in 
theſe appli- 
cations is, 
the induce- 
ment to per- 


ſons of worth, 


to accept of 


CASES Argued and Determined 


The ſecond pre was on Auguſt 14, 1734, ex parte Peplie, 
before Sir Joſeph Jekyll, it was a petition to appoint a guardian, and 
for maintenance, and the court directed accordingly. | 


I have been looking into cafes, and find one in point, Lady 
Tenham verſus Barret ; there was a petition to Lord Macclesfield in 
December 1723, and afterwards went upon an appeal to the Houſe 
of Lords, April 16, 1724, there Lady Tenham, the mother of the 


infant, was a papiſt ; the young gentleman was intitled to two 


great eſtates, and to a barony in fee, and therefore incumbent upon 


the court to take care of his education, that he might be brought 
up a proteſtant. 


The grandfather of the infant was named by the court, but being 
very old, and refuſing to accept of it, Mr. Serjeant Baynes, as re- 
commended by him, was appointed guardian; and it was further 
directed, that a Maſter ſhould examine what Lady Tenham would 
allow for maintenance, and whether her offer would be ſuitable to 
his rank ; ſhe appealed from this order to the Houſe of Lords, and 
inſiſted upon the guardianſhip ; after long debate, they confirmed 
Lord Macclesficld's order, except with this variation, that, inſtead 
of Serjeant Baynes being guardian, the grandfather ſhould be ap- 

inted, becauſe a ſtranger was not ſo proper to be truſted with 
it: It came before the Houſe of Lords likewiſe upon the order made 


on the Maſter's report, where he had reported 200/. per ann. as pro- 


per for maintenance; and the Lords confirmed Lord Macclesfield's 
order in this reſpect likewiſe. 


So here is a precedent in point, where maintenance has been al- 


lowed upon the authority of Lord Macclesfield and the Houſe of 
Lords, notwithſtanding there was no cauſe depending. 


There may be a great convenience in applications of this kind, 
becauſe it may be a ſort of check upon infants, with regard to 
their behaviour, and it may be an inducement to perſons of worth, 
to accept of the guardianſhip, when they have the ſanction of this 
court for any thing they do on account of maintenance, which 
otherwiſe would be at their own peril; and likewiſe of uſe in ſaving 


the guardian- the expence of a ſuit to an infant's eſtate, 


ſhip, where 


they have the ſanction of this court for every thing they do on account of maintenance. 


Fw, vodcraft 
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Woodcraft verſus Kinaſton, une 21, 1742. Caſe 224. 
Motion was made at the laſt ſeal, to quaſh or ſuperſede a writ Where the 
of certiorari, which iſſued out of this court, to remove a plaint 2% ofs fe- 


a 4 cord, inſtead 
of replevin in the Mayor's court of the city of London. of the rebted 


it ſelf, is 
The writ was directed to the mayor and ſheriffs of London; We 1 


certiorari out 


« willing, for certain cauſes, to be certified upon the tenor and re- of an inferior 
* cord of the proceſs of a certain plaint, what was before you in nf, 1 
cc your court, without our writ, between George Woodcraft gentle- no proceed- 
« man, and Andrew Rinaſton, of the goods and chattels of the ſaid ings can be 
« George, unjuſtly taken, and detained, as it is ſaid, do command uon it 
« you, that diſtinctly and plainly you ſend the tenor of the record, 

te and proceſs, of the ſaid plaint, with all things touching the ſame, 

* by whatſoever names the parties in the ſaid plaint are called, un- 

der your ſeal to us in our Chancery, from the day of Ea/ter, in 

<« fifteen days next enſuing, whereſoever it ſhall then be, and this 

© writ. Witneſs our ſelf at Veſtminſter, February 19, in the 15th 

year of our reign. | 


Mr. Caldecot objected at the laſt ſeal, that this writ was bad, be- 


cauſe the tenor of the record is only directed to be removed, and 
not the record it ſelf, 


Lord Chancellor, having taken time to conſider it, ſaid, where a Where a re- 
replevin is in a court of record, you may remove it by certiorari, PIevin 310 
iſſuing either out of the court of King's Bench, or this court. cord, you may 

Theſau. Brev. 77. F. N. B. 554. 4to edit. remove it by 


a certiorari, 


| either from 
As to the exception, that it is not to remove the record and the court of 


proceſs, but the tenor, I think the writ is erroneous for this king“ bench, 


{ or from this 
realon. — court. 


| There is a great difference between the record it ſelf, and the 
tenor, for this is only a tranſcript or copy, indeed it muſt be literal, 
but {till it is only a tranſcript ; and as this is a certiorari to remove 
a record out of an inferior court, in order to be proceeded upon 


in a ſuperior court, it ought to be the very record, for otherwile, 
no proceeding can be had upon it. 


There is a difference between a habeas corpus and a certiorari, A habeas 
that removes the body cum cauſa, and then you mult begin in the % aud 


| . ' . a certiorart 
ſuperior court, and declare de novo; but on a certiorari you mult q,ge;, that 


proceed on the record, as it ſtands when removed. removes the 


| body cum 
cauſa, and you declare de nowo in the ſupzrior court. 


vo r. II. 4M There 


KY. 8 


Where a cer- 


tiorari iſſues 
in order only 


to uſe the re- 


cord as evi- 
. dence, then 
the tenor, if 
returned, is 


ſaffeient, and ficient, as evidence of the record, and will countervail the plea of 


countervails 


da eee, bt record it ſelf muſt be returned. F. N. B. 548. in the notes (a) 


when the re Regiſter 288, b. 


cord it ſelf is 


to be proceeded upon, the record muſt be returned. 


Whether it 
be before 
judgment, or 
after, makes 


no difference, ould follow, that by ſending for the tenor of the record, the infe- 


in both caſes 
the record it 
ſelf muſt be 
removed. 


be taken there, and give great delay. 


The court 


may ſuperſede 


a certificate, 
but cannot 


quaſh it, with- 
out a view of 


.the record, 


gued, and the judges differed in opinion; but Mr. Juſtice Eyre 


yet the tranſcript is returned as if it were the record, and ſo it is in judgment at law. 


CASES Argued and Determined 


There is another difference between certioraries themſelves ; this 
reſent writ was framed, I believe, from certioraries brought for an- 
other purpoſe, for the precedents found in the Curſitors book, which 
I looked into, are ſuch, and they are in order only to uſe the record 
as evidence, for if nul tiel record be pleaded, the court cannot have 
the record but by certiorari, and then the tenor, if returned, is ſuf. , 


nul tiel record; but when the record is to be proceeded upon, the 


There is no difference when the proceeding -upon the record is 
to be removed, whether it be before judgment or after, in both caſes 
the record it ſelf muſt be removed, if it was not ſo, this conſequence 


rior court would be tied up, and yet the ſuperior court could not 
proceed. Salk. 147 & 565. | 


From theſe authorities, I think this certificate is erroneous, and 
if I ſend it to the Common pleas by mittimus, this exception might 


The queſtion then is, Whether I ought to quaſh or ſuperſede this 


writ ? 


And I am of opinion, that T cannot quaſh it,but muſt ſuperſede it, 
for I cannot quaſh but on a view of the record it ſelf, and ſo muſt 
wait for the return. 


This came in queſtion in the great caſe of Sir Joſeph Sharp, and 
the mayor, aldermen, and commonalty of London, in the latter end 
of Queen Ann's time, in the court of King's Bench. 


* ; 
A mandamus iſſued to them by corporate names, and, before the 
return, it was moved to quaſh it, becauſe miſdirected, for that it 
ought to have been to the mayor and aldermen only; this was ar- 


took an objection, that the court could not quaſh the writ, becauſe 
it was not before them, as not being returned, and that it mult be 
a ſuperſedeas only. | 


—_— 


* 


Domina Regina verſus Paroch' St. Mary's in the Deviſes, Paſch. 1 Ann. B. R. Salk. 
147. On a certiorari to return an order, it was returned, eujus guidem tenor ſequitur in hec 
werba ; and it was quaſhed for this reaſon | 

Dominus Rex verſus North, Hill. 8 Will. 3. B. R. Salk. 565. per Holt Ch. J. It is an 
error in the clerks in London, that upon a certivrari they return only a tranſcript, as if the 
record remained below ; for in C. B. though they do not return the very individual record, 


And 
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And the whole court were unanimouſly of that opinion, in this 
reſpect, though they diſagreed in other points. 


Let the writ be ſuperſeded, and a procedendo awarded. 


Richards verſus Symes, une 26, 1742. Caſe 225. 
HE queſtion was, Whether there is grounds enough for a The courtwill 
new trial ? _ oo pick I 


a a ſuggeſtion 
The fact to be tried in the cauſe was, Whether Mr. George Ri- chat the party 


chards gave the mortgage in queſtion to the defendant in equity, fr 


Upon the trial, in order to diſcredit the evidence of one Bere, the 9ence, and | 


moſt material witneſs for the defendant in equity, the plaintiff — 5 


brought a perſon to ſwear, that this witneſs for the defendant was give an an- 
not in England at the time he ſwore to the fact. Ow 


Several affidavits were read, upon the motion, on the behalf of 
the defendant in equity, to prove that Bere was actually in England 
at the time he ſwore to the fact. 


It was inſiſted therefore, by his council, that the credit of Ber- 
being invalidated, as has been mentioned, weighed greatly with the 
Jury, and was the principal reaſon that induced them to give the 
verdict for the plaintiff in equity. 


It was inſiſted likewiſe, that the defendant in equity was not 
prepared to do any more than to ſupport the general character of 
His witneſſes, or otherwiſe could have given the ſame anſwer he is 
able to do now, if he had been aware of the objection, 


Lokd CHANCELLOR. 


This is an application for a new trial, which comes before the 
court after a conſiderable length of time, as the verdict was given in 
November laſt, | 


The ground for the new trial is, that the defendant in this court 
was ſurprized with evidence he was not aware of, and ſo he was 
Not prepared to anſwer it. 


A great many objections have been made to this motion, both 
upon general and particular reaſons. 


The firſt objection, That this is an application for a new trial, 


after a verdict found by a ſpecial jury upon a trial at bar. 3 
2 0 


—— — 


- - — — 
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A diſindion 1 do agree, that formerly ſome countenance has been ſhewn to 


was taken this objection, and a diſtinction taken between trials at bar, and at 
— 1 niſi prius, becauſe the latter are ſubordinate to "Wd bebe and there 


at bar, and fore not of ſo ſolemn a nature. 99511934199 e 


at i prius; 1 Kn aft Hil 
but in the caſe of the Queen and The Bailiff and Burgeſſes of Bewdley, eleven judges againſt « one | determined 
a new trial ought to be granted. | mr T0098 3:3 Vy 


But this point was i conſidered upon the caſe of the 
Queen and The Baihffs and Burgeſſes. of Bewaley, 1 P. Wms, 207, 
where eleven judges againſt the ſingle opinion of Mr. Juſtice Join 
Powell, determined that a new trial ought to be granted. 


Another general objection was, that it is contrary to the rules in 
courts of « common law. 


Por it was ſaid, they never grant a new trial there for want 
of the attendance of RING, or of a party's not being ready. 


The reaſon 1s plain, becauſe the iſſue there is barely drawn out 
upon the fact which is to be tried, and it is impoſhble to tell, whe- 
ther a jury found a verdict upon the merits, or upon a diſcrediting 
of witneſſes; and courts at common law might ſet aſide a verdict 
nine times in ten, if it ſhould be a ground for a new trial, that 


one of the parties was not apprized of the evidence on the other 
fide. 
TAC But then it is ſaid, and materially too, that there is a difference 
of directing . a . . 
iſſues here. between iſſues at common law, and ifſues directed by this court, 


is only to in- becauſe the intent of it here is only to inform the conſcience of che 
rn 3 court, and therefore not tied down to the ſame ſtrictneſs and 1 re- 


court, and gard for verdicts as courts of common law. 
therefore not 
tied down to the ſame ſtrictneſs of verdicts as courts of common law. 


3 But, in the preſent caſe, there are no grounds for a new trial, the 
the defendant perſon who makes an affidavit on behalf of the defendant in equity, 
before the ſwears, that he gave Richards notice a fortnight before the trial, 
trial, that the 

plaintiff will that they would on the other fide attempt to prove Bere abroad, 


l which though it was not ſo particular as to point out the very place 
on to A- 
8 where they would ſhew him to be, yet was ſufficient notice for 


it does not Richards to prepare to encounter this evidence. 
point out the 


particular place where, is ſufficient for the defendant to be prepared to encounter this evidence. 


The caſe of the Attorney General verſus Montgomery has been 


mentioned, in which I granted a new trial, but upon very different 
reaſons from the preſent, 


I was 


4 #1 . 
- of ; 
„ 


' 
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I was then aware of the inconvenience which might ariſe from 
granting new trials, upon the diſcovery of new evidence relating to 
the ſame fact: But what I placed the chief weight upon was, that 
the evidence there was in the hands of the relators themſelves, 
and there was no kind of danger of perjury, and therefore can be no 
precedent in the preſent caſe. 


There is another reaſon that weighs with me, that the new trial If there is e- 

is prayed on behalf of the plaintiff at law, and if it had been vidence a 
8 . „ Plaintiff is not 

better made out, I ſhould not have inclined to grant it, becauſe it apprized of, 
was in his power to have been nonſuited ; for if his council had be may ſuffer 
been of opinion that there was evidence that they were not apprized *' 1 — 
of, and too ſtrong for them to encounter, they might have adviſed back to this _ 
bim to ſuffer a nonſuit, and then he might have come back to this court, I would 


court for new ditections, who would have ordered another iſſue at bass ordered 


p n another iſſue 
law notwithſtanding the nonſuit. at law, not- 


withſtanding 
Upon the whole, there are no grounds for a new trial, and of ex- . 
treme dangerous conſequence, to grant it merely upon a ſuggeſtion, 


that the party was not apprized of this evidence, and therefore was 
not prepared to give an anſwer, 


Richards verſus Baker and others, uns 26, 1742. Cafe 226. 


HE queſtion in this cauſe aroſe upon the words of Mr. The queſtion 

Jobn Richards's will, dated Auguſt 10, 1736, and came on — ge 
upon an appeal from the Rolls. | a will, /e long 
\ as my wife 
continues a widew, and no longer, are to be confined to the teſtator's houſe at Edmonton, or to be extended to 
the whole that was deviſed to her: Lord Hardwicke held, that the houſhold goods, furniture, plate, linen, 
and china, were put under the ſame reſtriction as the hauſe itſelf ; but that the jewels, coach, chariot, and coach- 
horſes, were the wife's abſolute property. 


The teſtator gave two thouſand pounds to his wife Dorothy Ri 
chards, to be paid in ſix months after his deceaſe ; and then fays, 
I do alſo give and bequeath unto my dear and loving wife, all my 
houſhold goods, furniture, plate, linen, and china, in my houle 
at Edmonton, wherein I now dwell, or to the ſaid houſe belonging; 
and alſo the ſaid houſe, gardens, field and land hereto belonging, ſo 
long as ſhe continues my widow, and no longer: And I likewiſe 
give her my jewels, coach, chariot, and coach-horſes; and the 
teſtator gave the reſidue of his perſonal eſtate to the child his wife 


was then enſeint with, if a ſon, and appointed him executor of 
his will. - 


This cauſe was heard before the Maſter of the Rolls, on the 23d 
of December 1737, who decreed, © that the defendant Dorothy Ri- 
*'chards ſhould leave with the Maſter, a ſchedule of the ſeveral 
things ſpecifically bequeathed to her during her widowhood. 


Vor, 1I, 4N 3 
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dition of her marrying again, is to be confined to the firit 


As Es Argved and Determined - 
It was infiſted by the council for the teſtator's widow / thut the con- 


purt of: the 
legacy, which ends with the words hrs btufe at Edmonton; and thut 


the words and alſo the ſaid bowfe, gardens, &e. together ob my gewelt, 


&c. is an abfolute deviſe to the widow, and that (he has the whole 
property in them, and not ſubject to the condition; and as the 
words, ſo long as ſhe continues a widow, are interlined between the 


firſt clauſe, they ſhall be confined to that only, and the other are ab- 


ſolute legacies. | 


: | ins 
The council for the defendant infiſted it is one intire clauſe, and 


muſt be taken together, and then the condition extends to the whole; 


and relied upon Rolls Abr. 844. Tit, Eftate pur Vie cu anterment, 
ſ. 3. and upon the caſe of Leake verſus Bennet, 1 Tri Aubin. 
Rep. 470. | n 


: — 
;® * * 


The Attorney General, in reply, inſiſted the teſtator could not 


have his ſon much in his contemplation, becauſe he was not born 


till after his death, and it was uncertain what the iſſue would be, 


| whether a ſon or a daughter, and therefore there is no great weight 


to be laid on his affection to the ſon. 
LoRD CHANCELLOR, 


The queſtion comes before me upon the conſtruction of the will 
of Mr. Richards; the two thouſand pounds is an abſolute legacy to 
his wife; but I am to determine what is the relation and extent of 
the words of limitation ſ long as ſbe continues a widow, and no longer, 
whether they are to be confined to the houſe at Edmonton, or to be 
extended to the whole. 


I cannot be of opinion that the words ſhould be ſo reſtrained as 


not to extend to the houſhold goods, Cc. 


In the firſt place, it is a natural conſtruction, for when the teſ- 
tator gives her the houſhold goods, &c. it is not a general deviſe 
of them, and when he gave her too the houſe in the country, it 
was extremely natural to put the goods, c. under the fame reſtric- 


tion as the houſe it ſelf; the words directly purſue the natural mean- 


ing, for they both fall under the fame deviſing words, give and be- 
queath, and likewiſe too under the defignation of the donee, for they 
are part of the ſame ſentence. Vide the caſe of Cole verſus Rawlinſon, 
1 Salk, 234. where the words and alſo were held to make it one 


intire ſentence, | 


This 
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This eaſe is much ſtronger, for the words of limitation follow The putirg 
both the deviſe of the houſhold goods, Sc. and the deviſe of the OE * 


houſe, and the putting limiting words in the firſt or laſt part of rd or laſt 


part of a ſen · 


the ſentence makes no difference. 5 
„ at u Dag | 1 |. tence, makes 
As to the obſervation from the. interlineation, and the inference 257 5 
drawn from thence, as if this was a new intention of the teftator, fraction. 
for the will was written compleat, and that he afterwards bethought 
himſelf, he would give her the houſe for life only; it is too un- 
certain a ſuggeſtion, and I cannot infer that this was an intention by 
way of new deviſe, for paſſibly it might be an error in the copier, | 
and reſtored only by the teſtator himſelf, for the words belonging | | 
coming ſo near together, might lead the copier into a flip of one = 
line, and there are frequent inſtances in Greek and Latin manu- | 
ſcripts, where this flip has happened from the ſame words ſtanding 
too near together, and therefore I am of opinion, the widow has 
no title to the houſhold goods, c. nor the houſe, garden, &c, 
any longer than her widowhood. | 


— — T— ES 


As to the clauſe of the deviſe of the jewels, coach, chariot, and 
coach-horſes, it is of a different conſideration. 


For I may give one thing to a perſon for life, together with an A teſtator may | 
abſolute property in another, unleſs the latter ſhould be appurtenant Se ore bing K 


to a perſon for 


and appendant to-the thing before given; but here the things are life, together 


of a quite different nature, and have no manner of relation to the with an ab(6- | 
4 lute property l 
houſe and gardens. in another, 4 
| TINT | unlefs the lat- J 
And if Mr. Fawks's obſervation was juſt, that the words of li- der ®9uld be 


appurtenant 


mitation were inſerted upon a new intention, then being placed be- 10 the thing 
fore the deviſe of jewels, &c. are an indication of the teſtator's 1n- before given. 
- tention; to exclude theſe laſt words, and if they had not been ex- 
cluded, I ſhould till have been of the ſame opinion, becauſe the 
limiting words would have been more naturally placed at the end of 
the whole deviſe to the wife, together with jewels, &c. ſo long as 
ſhe continues a widow, and no longer. 


But whether I am right or not in this conſtruftion, there can be 
no great harm in permitting the mother to keep theſe things in 
het poſſeſſion, till her ſon, who is an infant of very tender years, 
comes of age. 


Noni 8 1 | | 

Lord Horduyche ordered, © that the decree at the Rolls be varied, 
by leaving out the clauſe mentioned already at the ay, RW of 
* the caſe; and declared, that the defendant Dorothy Clarke (late 
Dorothy Richards), is intitled to the abſolute property of the 
* jewels, coach, chariot, and coach-horſes, given to her by the 


* will of Mr. Jobn Richards, but that ſhe was intitled only to — 
3 -* ule 


| 
1 
3 
- 
bi 
i 
4 


* 
c i * 
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* uſe of the teſtator's houſhold goods, furniture, plate, linen, and 
china, in his houſe at Edmonton, wherein he dwelt, or to the 
© houſe belonging, during her widowhood : And ordered and de- 
<« creed, that the defendant Dorothy, and Samuel Clarke her huſ- 
« band, do cauſe the ſame to be delivered over to the teſtator's 
„ executors.” | | 


Caſe 227. Bennet verſus Vade and others, June 28, 1742. 

Nl BF. Footer AH, Agr p.. | 4 . 
The plaintiff, Ao was brought by the plaintiff, as heir at law to Sir Jobn Lee, 
as heir at law to ſet aſide a conveyance of his eſtate to the defendant, upon 


N = a ſuggeſtion of fraud and impoſition, and the undue influence that 


a bill to ſet Jade in particular had over him. | | 
afide a con- 4 
veyance of the eſtate of the defendant, on a ſuggeſtion of fraud, impoſition, and undue influence : Lord 
Hardwicke held, the plaintiff ought to be relieved, and decreed the deed ſhould be delivered, and poſſeſſion 


of the eſtate likewiſe given to him. | 
LoRD CHANCELLOR. 


I am of opinion the plaintiff in the original bill ought to be 
relieved. 7 


„ , Settled erer The princi ueſtion muſt ariſe upon the original bill; ſo far 

Th 4.6 2 — as the il . ſet aſide the will ici improper, for this court 

* — that cannot make a decree of this kind, but only direct an iſſue, devi- 

Ir 2 ſavit vel non; for it is ſettled, ever ſince the caſe of Pois and An- 

i for fraud here, dre us, upon an appeal from Lord Macclesfield's decree, February 6, 

„.. becauſewhere 1723, to the Houſe of Lords, that a will cannot be ſet aſide for 

9 a "wy ud and impoſition here, becauſe a will of perſonal eſtate may be 

f 22 + ftate, it may ſet aſide in the eccleſiaſtical court for fraud, and of real eſtate, at 

be cone in, law; and the reaſon is, that the ani mus tefkands, which is eſſential 

<al court, ang to the making of a will, is wanting in this caſe, and therefore can- 
of real eſtate, not be conſidered as a will at all. : 

at law. "fs | 

But the recovery here has very luckily relieved the court from 

this part of the caſe ; for by the over diligence and aſſiduity of the 

defendant, he has defeated himſelf, which is a very common caſe, 

and is the interpoſition of providence, to prevent the ill conſe- 


quences of fraud. 


Where the Sir Jobn Lee, the tenant, has not pleaded non-tenure, therefore 
tenant in a he gained a new eſtate, though the limitations are to the old uſes, 
common re- and the will is revoked by it. Vide Lord Chief\Juſtice Holi's 


covery has not * 
Hayward, 


pleaded non- argument upon this point, in the caſe of P age ve 
tenure, he Salk. 570. | | THEY Pane dF 4 |; 
gains a new | 


eltate, though the limitations are to the old uſes, and the will is revoked by i. 


It 


in the Time of Lord Chancellor Han Dwick x. | 325 


It has been objected that the bill charges inſanity in Sir John 
Lee, and at the ſame time his council put it intirely upon his 
weakneſs, a 


The plaintiff, to be ſure, was right in coming here upon, the A perfor way 
head of fraud and impoſition, to have the deeds delivered up to be bring a bill 
cancelled, and for that reaſon, proper in amending his bill, and ant =— 
charging fraud in order to fet aſide the deeds, or if the court ſhould that if "ith 
be of opinion that it is merely a matter triable at law, then they fails the other 
might diſmiſs it to law ; nor is there any thing irregular in a per- 3 
ſon's bringing a bill with two different aſpects, that if one fails, the purpoſe 
the other may as effectually anſwer the purpoſe for which the bill ln wich the 
was brought. Mas. | brought. 

I hall take it for granted, that Sir John Lee's diſorder is neither 
idiotiſm nor lunacy, from the inquiſition in 1733, but till J think 
this is rather evidence for the plaintiff than the defendant, 


The boundary is ſo narrow and ſtreight between a perſon who is 
non compos mentis, and who is ſo weak as Sir Jahn Lee appears to 
have been, that it ought not to overturn the plaintiff's equity, be- 
cauſe ſome of his witneſſes go ſo far as to give ſuch inſtances as 
amount to lunacy or idiotiſm. 


There cannot be a greater inſtance of weakneſs, than the caution 
Mr. On/low thought himſelf obliged to give Sir John Lee, which 
was to avoid ſigning any writing or paper whatſoever ; it is like 
a nurſe warning a child not to go near water for fear of being 

drowned, | 


It is proved he was addicted to drinking likewiſe, which added 
to his natural diſability. 


It is argued by the witneſſes on both fides, he was almoſt dark, 
that one eye was intirely gone, and but a ſmall glimmering of light 


from the other. 


Another great inſtance of weakneſs is proved in this cauſe, that 
they married him without his ſo much as knowing that he was ſo, 
or even without the decency of making a previous propoſal to him, 
and I think this one of the ſtrongeſt marks of weakneſs, and liable- 
neſs to impoſition, that ever I met with. | 


Sir John Lee's repeating ſcraps of Latin, and reading the Claſſic au- 
thors, is no proof of his ſanity, becauſe what a perſon learns in his 
youth leaves a laſting impreſſion, and the traces of it are never in- 
tirely worn out, and therefore I lay no weight upon it; and though 1 

Vo 1. II. 40 do 
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reſtrain Sir John Lee, during his life, from taking any fine or leaſ- 


diſtances from one another, or how could he force them to come 
if they ſhould refuſe ? 


CASES Argied and Determined! 


I do not ſay the inquiſition upon the commiſſion of lunaey have done 
wrong in finding him no lunatick on circumſtances laid before them; 
yet I think Iam as right in determining him to be a weak man, upon 
the circumſtances which are laid before me. 


The ſecond conſideration is, the ſtrong proofs likewiſe of the de. 
fendant's power and influence over Sir John Lee; there is one re- 
markable inſtance of his ſtanding in awe of Vade ; that, whenever 
he was outragious, the bare name of Vade would quiet him, as a 


nurſe does a child. 


The third conſideration is, as to the deeds; Sir John Lee died 
January 7 17363 the ſettlement of the whole eſtate upon Vade, 
by way of leaſe and releaſe, was dated the ninth and tenth of the 
99 * before, with two very extraordinary proviſoes; firſt, to 


ing, without reſerving the full rent; and ſecondly, che power of re- 
vocatien, which is ſo expreſſed as that the deed is not to be re- 
voked by Sir John, but in the preſence of three particular perſons 
therein named, or of their executors or admint rt 


By this ſettlement, Sir John Lee is made to difinberit his heir at 
law abſolately, and to give his eſtate away from his next of kin, 
to Vade and others, who are no relations, for whom he never had 
declared any kindneſs, ſo as to create an apprehenſion that he in- 
tended to give them his eſtate, nor had they done any thing to me- 
Tit it at his hands: Here is a voluntary ſettlement, and the grantor 
himſelf ſo fettered, that he is not able to raiſe one ſhilling, and as 
much confined as if it had been a marriage ſettlement for a valu- 
able conſiderat ion. 


As to the power of revocation, the moſt extraordinary I ever ſaw, 
for the drawers of this deed foreſaw, if there had been no ſuch 
power, it would have been almoſt of it ſelf a reaſon to have ſet the 
deed aſide, and therefore, for form ſake, have inſerted one; but there 
is no proof that Sir Jobn Lee directed this particular revocation ; 
there is no proof that he was acquainted with any one of the 
gentlemen named in the deed ; and how could Sir John Lee have 
got them all together upon any ſudden illneſs, who lived at 


A will would have diſpoſed of the whole as well as this convey- 
ance; but in order to ſecure it effectually, the defendant Vude thought 
this method better, for fear Sir John Lee might be got out of their 
hands, and make a new will, 


2 The 


in the Time of: Lord Chancellor Harowickes, 


The caſe of the Duke of Albemarle was quite different from the 
preſent; before he ſet out for his government at Jamaica, a deed 
was prepared by his direction, and ſigned by Sir William Jones, who 
peruſed it at his requeſt, and the power of revocation there was in 
the preſence of any fix peers, not tied down to particular perſons ; 
is this at all like the preſent, where there were no previous inſtruc- 
tions from Sir John Lee, no peruſal of council on his behalf, and a 

wer of revocation limited to three perſons by name, and almoſt 
impracticable to be performed ? ; | 


Next, as to the execution of it; the deed is not proved to be ſo Not reading « 
much as read to Sir John Lee in the rough draught before the exe- 22 — of 
cution, nor in the engroſſment at the time it was executed, but — — 
one part executed, and not left with Sir John Lee, or any body for before the 
him; then how could he remember the power of revocation ? and june On 
therefore Vade's taking away the deed thus executed, amounts in ment a+ the 
effect to the ſame thing as if it had been an abſolute conveyance, ume it was 
without any power of revocation at all. — of 

| fraud, 

All the conveyances were executed after Vade had got an intire 
influence over him; for beſides this deed, the attorney who drew it, 

Wildman, has an annuity to himſelf and his wife of 40 J. per ann. 
during their joint lives, and to the ſurvivor ; they had no merit as 
to Sir John Lee, but was only huſh money from Jade, beſides an- 
nuities of 30 J. to two other perſons. Vide the caſe of Standard 


verſus Lee, which went up to the houſe of Lords, 


It is ſaid by the defendant's council, that if Sir John Lee was not 
inſane, but only weak, he might do an act that will bind him. 


And very rightly obſerved, for there cannot, as is truly ſaid, be The rules o. 
two rules of judging in law, and in this court, upon the point of)"*8i"g e 
: a and at law 6 
inſanity. caſes of inſa 

|; i nity are the 

The only part that deſerves to be confidered, is the plain inten- fame. 
tion Sir John Lee had to diſinherit his heir; but then it will depend 
upon this queſtion, whether this too was not owing to the power 
and undue influence Vade had over him, and the frequent opportu- 
nities they took of incenſing Sir John Lee againſt his heir, upon 
account of the inquiſition of lunacy. | f | 


Therefore, ſuppoſing he had a real intention of diſinheriting his Though a 


heir at law, if it was owing to fraud and impoſition, this will fetch Perſon bas an 
intention to 


back and reveſt it in the heir; and if the ſettlement is out of the gignherit his 
caſe, no body can have it but the heir; and this is ſettled by variety heir, yet if it 
of caſes. It comes neareſt to the caſe of Top and Stanhope, which gibi 


went up to the houſe of Peers May 27, 1720. The power of fetch back 


impoſition in that caſe was not the tenth part ſo ſtrong as in the aud revelt it 


he heir. 
preſent. in the heir 


The 


45 
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The proviſion for creditors is a very honeſt one; and therefore l 
ſhall direct the truſtees for this purpoſe under the ſettlement to con- 
vey to the plaintiff, with a ſaving of the intereſt of Sir Jabn Lee's 
creditors, if any ſhould hereafter appear. 


The deed was decreed to be delivered up to hs plaintiff, and 
poſſeſſion of the eſtate likewiſe to be given to him immcdiately, and 
Fade ordered to pay coſts. 


An attorney's As to Wildman, I would not have it lid down as a rule, that an 
,, faying that be attorney or ſolicitor, who draws deeds under fraudulent circumſtances, 
_ only followed 

- direAions in ſhall afterwards, to ſave coſts, excuſe himſelt in court by ſaying that 
"> drawing deeds he could only follow directions, and therefore is not to be involved 
ker fraudu- in the blame of the tranſaction ; but here, there is an additional 
ent circum- 

ſtances, will Circumſtance of the annuity to himſelf and his wife, which puts it 


not excuſe. out of all doubt that he ought to pay coſts ; and ordered accordingly, 


him from 


paying colts. 


Caſe 223. Attorney General verſus Bucknall, June 23, 1741. 


Lokpd CHANCELLOR. 


ny 1 T is not abſolutely neceſſary that relators in an information for a 
mol remote 1 charity, ſhould be the perſons principally intereſted, for the 
in the con- court will take care at the hearing to decree in ſuch a manner as 
22 of will beſt anſwer the purpoſes of the charity; and therefore any 
may be rela- perſons, though the moſt remote in the contemplation of the cha- 
tors in an in- rity, may be E in theſe caſes. . 
formation. 
It is doubtful in this caſe, whether the donor of this charity i in- 
tended the capital ſum to be diſpoſed of for the purpoſe in the in- 


formation mentioned, or only the intereſt and produce of it. 


I do not know any inſtance where this court in any caſe of cha- 
rity whatſoever have taken to themſelves ſuch an arbitrary diſpoſi- 
tion, as to confine it to a gift of the intereſt and produce only, 
when there is no more certainty of the donor's giving the capital 
than the intereſt, but is left quite obſcure, and in the dark. 


The Maſter directed to inquire who come under the deſcription | 
of the donor, as proper objects of charity. 


Haughton 


i 440121908 ba. | of 
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„ e Haug hton verſus Harriſon, June 30, 1742. Caſe 229. 


A Queſtion-aroſe upon the will of Thomas Haughton, dated the 7. . gives 
y his 


Nich of Ofober 1738. © He gives a legacy of 500 J. to be tn be paid 


” 


ived to be twenty-one, and in caſe he ſhould die before, then to ſon 7. F. if be 
* the other child or children of his daughter, equally, arriving to d in cat he 
e ſuch age.” And after-ſome ſmall legacies gave all the reſt and died before, 


reſidue of his perſqnal eſtate to the plaintiff, and died the 18th of meu io the 


cc — to his grandſon Thomas Price, the fon of Mary Price, if he to his grand- 
tt li 


Ocfober 1738, and ſince his death, Thomas Price his grandſon died cha 2785 5 


under the age of pay ea years, and there being no child or daughter 2. 
children of Mary Price born or living at the teſtator's death, the 1 l 
plaintiff inſiſted the five hundred pounds ought not to be raiſed, but an > Tp 
fink into the reſiduum of the teſtator's eſtate for the plaintiff's fied before 
benefit. 17 
| : of M. P. 


was Fob | 


| It was inſiſted likewiſe by the counſet for the plaintiff the heir at _ at 
law, and only ſon of the teſtator, that the latter legacy to the child dab. 73. 
or children of Mrs. Price is equally contingent with the legacy to grandchildren 


Thomas Price, and muſt wait till they arrive at their age of twenty- 7" er the 


. . . dea . . 
one, and therefore does not carry any intereſt in the mean time. — 
3G. Wang 5 ) | | | 2 the 500/ 
The council for the defendants Mary Price and Pindocł Price, o. 2 . 


caſe of Thomas Price's death before 21, gave the five hundred pounds w, eve bad 
ta the other child or children of his ee equally arriving to 75, Are 
ſuch age, and that Mary Price and Pindock Price are intitled there- chile of bis 
ta, though not born till after the teſtator's death; and that the daughter. 
words, , Thomas Price lived ta be twenty one, muſt be taken in the 

ſame ſenſe as the words ſo ſoon as be attained his age of 21, would 

have been, and therefore not contingent as to the payment ; and 

that as it is one entire ſentence, the latter part by relation will 

equally carry intereft to the other child or children of Mrs. Price, 

as to Thomas Price. x 8 

Lonp CHANCELLOR. 

It is plain the grandchildren born after the teftator's death are in- 
titled, for as they were not in eſſe in his life-time, the teſtator muſt 
have had in his view future children of his daughter : but I am of 
opinion they are not intitled to intereſt, though I would help them 
if I poſſibly could. x 


"Var. II. 4 If 
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| A perentis If this legacy had been left upon no condition but to be paid to 


| fore 19 fp Thomas Price at his age of twenty-one, and not given over, then it 


= ns would have been a legacy veſted, and tranſmiſſible; but ſtill no in- 
= - 32 tereſt could have been demanded, unleſs it be in the caſe of a 
tended o child, who had no other maintenance or proviſion, for a parent is 
grandchil- bound by nature to ſupport a child; but this has not been carried ſo 
dren, and far as the caſe of grandchildren, | 

intitled to in- | 3 21 
tereſt. But here it is ſtill ſtronger, for this is not a veſted legacy; for in 

caſe Thomas died before twenty-one, it is given over. 


If the child or The words, arriving at the age of twenty-one, muſt be 

1 conſtrued kk rag. the other words, therefore it will fill 
arrive at 21, remain a doubt, whether any thing veſts till twenty-one : but I ſhall 
then the 500: not determine this now, and will only direct the five. hundred 
to be paid to Pounds to be put out to intereſt, and to be paid in the mean time 
| them, and in- to the plaintiff ; and if the child or children of Mrs. Price arrive at 
| | a todes their ages of twenty-one, then the principal ſum of five hundred 


| comes pay- Pounds to be paid to them, and intereſt from the time it becomes 
ns able. payable. 


Caſe 230. Thornhill verſus Evans, July 2, 1742. 


A 8 Bill was brought by the plaintiff as a mortgagor, to be relieved 


1 2 againſt the defendant the mortgagee, for taking the advantage 
1 only + and + Of His neceſſities, and forcing him at the end of every ſix months, 


atop ed; Bm the intereſt into principal at 5 per cent. whereas the ori- 
—— ee Zinal mortgage was only 4 and +, and for inſiſting, at the time the 


{ | turn the in- Mortgage was paid off, upon an advance of fix moaths intereſt, over 
( terelt * and above the intereſt which was due upon the mortgage, notwith- 
; 9 eve. arche ſtanding the mortgagor had given the defendant fix months notice 


end of every of His paying off the mortgage. 

ſix months, 23 
and at the time the mortgage was paid off, inſiſted on an advance of fix months intereſt, over and above the 
intereſt which was due. The bill was brought for relief againſt the mortgagee, and to ſet aſide the grant to 

the defendant of the place of ſteward to a manor of the plaintiff's as obrained by fraud. Lord Hardwicke 


| ; relieved the plaintiff into, both in reſpect to the tranſactiont relating to the mortgage, and alſo in regard to the 
1 grant of the ſteauardſbi p. 


| The bill is likewiſe brought to ſet aſide a grant to the defendant 
F | of the place of ſteward to a private manor of the plaintiff's, as it 
R was obtained by fraud and impoſition, the defendant making the 
plaintiff believe that the grant of the ſtewardſhip was. ſo drawn, 
that he might revoke it at pleaſure, and at the ſame time the defen- 
dant had taken it to himſelf and his heirs, IR 


2 


5 


LoRD 


in the Time of Lord Chancellor HaRDbwickE. 


Lord CHANCELLOR, 


Where there is an act of extortion, this court will decree a refund- 
ing without inquiring into the particular circumſtances of impoſition. 


I am ſurprized and forry that this affair is brought before the 
court, and am clearly of opinion that the plaintiff is intitled to be 
relieved upon the principal matters prayed by his bill. 


The firſt relief prayed, is in reſpect of the computation of in- 
tereſt, by turning it into principal, and charging 5 per cent. intereſt 
upon the intereſt at the end of every fix months, 


| Secondly, In reſped to 119/. 16s, 3 d. advanced for the laſt fix 
months intereſt over and above the common intereſt, 2 25 


Thirdly, The fiſty daſs intereſt after the notice expired for pay- 
ing off the mortgage, which was entirely owing to the defendant's 
own delay. | | 8 | 


As to the firſt; the excuſe for the deſendant is, that if a mort- Anegreement 


gagor does not pay intereſt regularly, the mortgagee may upon [„ g 


agreement turn the intereſt into principal; but then it muſt be mortgage into 


done fairly, and is generally upon the advance of freſh money, r | 
and even then it is reckoned a hardſhip upon a mortgagor, and an fairly, and on 


act of oppreſſion : nor is there any proof of freſh money lent, the advance of 


freſh money. 


But what weighs with me is the computation at the end of every 
fix months, and the turning intereſt into principal, and making that Lord Hara. 


. 2 . wicke directed 
intereſt carry 5 per cent. when the original mortgage carried but 4 % Nate 90 


and 2, which is a very extraordinary proceeding, and therefore upon take an ac- 
this part of the caſe the plaintiff is to be relieved : and I ſhall di- count only of 


. what 1s due 
rect the Maſter to take an account only of what is due upon the |. original 


40007. at 4 and : per cent. and the plaintiff to pay no more than ſum at 4 and 
4 and + for any freſh money that ſhall appear to he due to the de- . and 


the plaintiff 
tendant. » ws the 


ſame rate of 


Secondly, As to the 119 J. 16s. 3d. advanced for the laſt fix intereſt for 


any freſh mo- 


months intereſt over and above the common intereſt, _ ney that ſhall 


appear to be 


This is a moſt extravagant affair; nor is there any colour for ta- de. 


king a double intereſt upon the laſt half year ; the pretence indeed 
is, that the plaintiff by way of gratuity for ſervices formerly done 
agreed to give double intereſt for the laſt ſix months, ' whenever he 
paid off the mortgage. 


1 Can 
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Apes If this legacy had been left upon no condition but to be paid to 


we to fav. TRomas Price at his age of twenty-one, and not given over, then it 
rt a child; would have been a legacy veſted, and tranſmiſſible ; but ſtill no in- 
— A tereſt could have been demanded, unleſs it be in the caſe of a 
tended to child, who bad no other maintenance or proviſion, for a parent i 
grandchil- bound by nature to ſupport a child; but this has not been carried ſo 
dren, and . far as the caſe of grandchildren, | 
intitled to in. | | | | 
rereſt. But here it is till ſtronger, for this is not a veſted legacy; for in 
caſe Thomas died before twenty-one, it is given over. 


If the childor The words, arriving at the age of twenty-one, muſt be 
2 conſtrued SET the other words, therefore it will fill 
arrive at 21, remain a doubt, whether any thing veſts till twenty-one : but I ſhall 
then de gef not determine this now, and will only direct the five hundred 
to be paid to Pounds to be put out to intereſt, and to be paid in the mean time 
them, and in- to the plaintiff ; and if the child or children of Mrs. Price arrive at 
2 toben their ages of twenty-one, then the principal ſum of five hundred 
comes pay- Pounds to be paid to them, and intereſt from the time it becomes 
able. payable, | 


Caſe 230. Thornhill verſus Evans, July 2, 1742. 

A 8 Bill was brought by the plaintiff as a mortgagor, to be relieved 
2 againſt the defendant the mortgagee, for taking the advantage 
jw of his neceſſities, and forcing him at the end of every ſix months, 
per cent. com. to turn the intereſt into principal at 5 per cent. whereas the ori- 


— o inal mortgage was only 4 and +, and for inſiſting, at the time the 


| turn the in- Mortgage was paid off, upon an advance of fix moaths intereſt, over 


terelt . and above the intereſt which was due upon the mortgage, notwith- 
CE Achs ſtanding the mortgagor had given the defendant fix months notice 


end of every of his paying off the mortgage. 
{ix months, 


and at the time the mortgage was paid off, inſiſted on an advance of fix months intereſt, over and above the 
intereſt which was due. The bill was brought for relief againſt the mortgagee, and to ſet aſide the grant to 
the defendant of the place of ſteward to a manor of the plaintiff's as obtained by fraud. Lord Hardwicke 
relieved the plaintiff into, both in reſpect to the tranſactiont relating to the mortgage, and alſo in regard ie the 
grant of ibe ſlewardſhip. | 


The bill is likewiſe brought to ſet aſide a grant to the defendant 
of the place of ſteward to a private manor of the plaintiff's, as it 
was obtained by fraud and impoſition, the defendant making the 
plaintiff believe that the grant of the ſtewardſhip was. ſo drawn, 


that he might revoke it at pleaſure, and at the ſame time the defen- 
dant had taken it to himſelf and his heirs, n 


7 
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Lord CHANCELLOR, 


Where there is an act of extortion, this court will decree a refund- 
ing without inquiring into the particular circumſtances of impoſition. 


I am ſurprized and forry that this affair is brought before the 
court, and am clearly of opinion that the plaintiff is intitled to be 
relieved upon the principal matters prayed by his bill. 


The firſt relief prayed, is in reſpect of the computation of in- 
tereſt, by turning it into principal, and charging 5 per cent. intereſt 
upon the intereſt at the end of every fix months, 


Secondly, In reſpe to 119 J. 16s, 3 d. advanced for the laſt fix 
months intereſt over and above the common intereſt, N 


Thirdly, The fifty days intereſt after the notice expired for pay- 
ing off the mortgage, which was entirely owing to the defendant's 
own delay, | aka EE 


As to the firſt; the excuſe for the defendant is, that if a mort- An agreement 


gagor does not pay intereſt regularly, the mortgagee may upon CIP 


agreement turn the intereſt into principal; but then it muſt be mortgage into 


done fairly, and is generally upon the advance of freſh money, Princips,, | 

and even then it is reckoned a hardſhip upon a mortgagor, and an giny, and on 

act of oppreſſion : nor is there any proof of freſh money lent. — 
money. 


But what weighs with me is the computation at the end of every 
fix months, and the turning intereſt into principal, and making that Lord Hara. 


intereſt carry 5 per cent. when the original mortgage carried but 4 n 
and 2, which is a very extraordinary proceeding, and therefore upon uke an ac- 


this part of the caſe the plaintiff is to be relieved : and I ſhall di- count only of 


. what is due 
rect the Maſter to take an account only of what is due upon the the original 


40007, at 4 and : per cent. and the plaintiff to pay no more than ſum at 4 and 
4 and + for any freſh money that ſhall appear to he due to the de- t. and 


the plaintiff 
tendant. to pay the 


ſame rate of 


Secondly, As to the 1197. 16s. 3d. advanced for the laſt fix '**re# for 


any freſh mo- 


months intereſt over and above the common intereſt, ney that ſhall 


appear to be 


This is a moſt extravagant affair; nor is there any colour for ta- de. 


king a double intereſt upon the laſt half year ; the pretence indeed 
is, that the plaintiff by way of gratuity for ſervices formerly done 
agreed to give double intereſt for the laſt ſix months, 'whenever he 
paid off the mortgage. 
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This court Can it be thought that this court will ſuffer a gentleman of the 


will not f. N * . . . . . 1 
council to bar, to maintain an action for fees, which is quiddam bonorarium, 


maintain an Or if he happens to be a mortgagee, to inſiſt upon more than the 


aftion for legal iptere#, under pretencg of gratuity or fees for buſineſs formerly 

1% ws to be done in the way of a gauneil ? To admit ſuch a clandeftine way of 
ppens : 

2 mortgagee, coming at fees, is of much worſe conſequence than the other. 


to inſiſt on 
more than legal intereſt, under pretence of a gratuity for buſineſs formerly done in the way of council, 
A mortgagee 


It has been faid, and truly ſaid, a mortgagee may refuſe to part 
2 * with the deeds till his money is paid; but ſtill a fair mortgagee will 
deeds till the not deny an inſpection of deeds in his hands, when he has notice to 
money is paid, he paid off. 
but ought not 
to deny an in- 


ſpection in his The conſequence then of this is, that the ſum of 119/. 16s, 3d. 
hands. muſt be refunded, with the intereſt which has been received upon it. 


Thirdly, In reſpect to the fifty days intereſt after the notice ex- 
pired for paying off the mortgage. | 


Though in- The principle which the defendant goes upon is, that if intereſt is 

—_— — in arrear when the mortgage is paid off, he ſhall have intereſt for 

mortgage is that intereſt, which was never allowed of in a Court of equity. 

paid, a mort- ? | 

N Feourthly, As to the grant of @ ſtewardſhip in fee. 

tereſt for that 5 ; 

intereſt, It is vaid 1% facto, for it may poſſibly come ta a woman, which 
ir not to be ſuffered where it is 2 judicial office. 


The queſtion here, whether it is an impoſition; in the firſt 
place it has not been proved the plaintiff ever looked upon the grant ; 
and very liable to be impoſed upon, ſuppoſing he had read it, ſince 
he did not know what an inheritance was, notwithſtanding he ſaw 
the grant was to a man and his heirs. 


Beſides, the defendant abuſed the truſt which this gentleman re- 
poſed in him; fag as be was his council, he ought to have told him 
the effect of theſe words, 


The deſen- Another ſtrong ingredient in this caſe is, the defendant's mani- 
Ari feſt intention to get the eſtate into his own hands; and therefore 


truſt repoſed taking it with the other circumſtances, this grant muſt be delivered 
in him, and up to the plaintiff; and he muſt likewiſe have his coſts to. this 


manifeſtly in- 


tending to ger time; and. I reſerve the other coſts till it comes back upon the 
the eſtate into Maſter's. report. 


his own hands, | 
the grant of the ſtewardſhip.muſt be delivered up, and the plaintif muſt have his coſts of this fait. 
2 


Anon. 
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Anon. July 2, 1742. Caſe 231. 


EN GTH of time was inſiſted on by the defendant, as a bar e o 
i Ape 1:11 time pleaded 
to the redemption of a mortgage ſought by the plaintiff's bill, wx" ee | 
it being as long ago as the year 1713. demption of a | 
| mortgage, be- | 
ing made in 1713. the mortgagor's ſolicitor appearing to have ſettled an account in 1730. in order to pay 
the mortgage, Lord Hardwicke held that would fave the right of redemption. 


\ Lord CHANCELLOR, 

| Town I am not for encouraging redemption of mortgages of very 

ong ſtanding, but then the court muſt not wink ſo hard as not to 
low of it in any caſe. 


| 
| 


Here there is a pretence of coverture, which is no excuſe, be- Coverture is 
auſe if a woman becomes afterwards diſcovert, the ſtatute of limi- uo excule tor 


ations will run from that time, and though ſhe ſhould marry again, 5 


it will run after the ſecond marriage. for if a woman 


TR becomes af- 
terwards diſcovert, the ſtatute of limitations will run from that time. 


. wN . —¹ð-]— tg” 


C44 , HH — 
— 5 


The next excuſe is that here was a tenancy by the curteſy, but there Tenancy bc 


* RN . the curteſy is 
{would be no bounds to a redemption if this was an excuſe, and no n excuſt, for 


ortgagee could ever be quieted in the poſſeſſion: for it is of no it is of no con- 


onſequence to the mortgagee, who had the equity of redemption, ſequence to a 
mortgagee, 


0 they do not make uſe of that right, they ſhall be barred. * who her the VA. ee . 


S. Mes 275 — 


— 


: d equity of Wa i ed na fog ect * 
y But though the mortgage was in 1713. in the preſent caſe, yet :=ption; it . dee . 


2 th d — — 2 22 
no longer ago than 1730. the clerk to the ſolicitor for the mort- male C of e , ann 


gagor had actually (ſettled an account of what was due for prin- their right. ge,, . 


CC 


' . l . 3 a 
ipal and intereſt, in order to pay off the mortgage; and though no then ſhall be. .. 


FEI Au pn MCLE Sib LE 


—ͤ — 1 7 
urther proceedings been had, yet that ſhall fave the right of re- red. 2 — — 


emption; but however, I will not over- rule the plea entirely, but 
reſerve it till the hearing. is Ab MES << 
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Clarke verſus Periam, July 3, 1741. pon a rehearms. "Cale 757. * 2 


HIS was a bill brought by the plaintiff, to eſtabliſh a bond A bill brongtt 

JI for ſecuring an annuity of ſixty pounds per ann. given her as te <ablih a 
5 . | 11 . .- a-bond, for fe. 
premium pudicitiæ; the defendant by a croſs-bill infiſts the plaintiff curing an ar- 
was a lewd woman, and a common proſtitute, and for that reaſon nuity of 60 /. 
% 8 per ann. given 

the plaintiff, as premium tudicitiæ; a croſs bill pray ing the ſecurity may be delivered up, as the plaintitt was 

a common proſtitute. The defendant's council offered to prove the plaintiff guilty of lewdnefs with a parti- 
cular perſon ; it was objected, the charge in the croſs bill being only the was a lewd woman, the defendant 
ought to confine herſelf to a general character, and not to particular inſtances. Lord Harawicke thought the 


objetion of great conſequence to the practice of the court, and took time to conſider till the firſt day of rehearing: 
&fter the term. | 


r | 4 Q _ was 
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was not intitled to have the annuity eſtabliſhed, and therefore prays 
that the ſecurity may be delivered up. 


Mr. Clarke council for the plaintiff in the original cauſe, 
Said the annuity is only fixty pounds per ann. and not to take 


place till after the death of the obligor. 


A material piece of evidence was offered now for the plaintiff, 
which was not at the former hearing, the regiſter of her baptiſm, 
which appeared to be in 1711, and therefore ſhe could be only 16 
at the time of her acquaintance with Periam, in the year 1727. 
and he was then of full age, ſo that it cannot be conceived that ſhe 
was capable of impoſing upon him, and feducing him to the giving 
this bond; for the law preſumes infants not capable to govern and 


manage themſelves, much leſs of impoſing upon others, eſpecially 
on perſons of full age. 


Ten witneffes for Mrs. Clark, and only one of them a relation, 


fwear poſitively, that the had an unblemiſhed character, previous to 
her acquaintance with Periam. | 


There is no evidence of her returning to vicious courſes after 
Periam left her, which muſt have been the natural conſequence, if 
the had been abandoned before, and therefore this is a ſtrong pre- 
ſumption ſhe was not a lewd woman, 


There are but four witneſſes for the defendant, who ſwear to 
particular inſtances of lewdneſs, and theſe not from their own know- 


ledge, but that they were told ſo by perſons who had a criminal 
converſation with her. | 


The council for the defendant offered evidence to prove the plain- 


tiff guilty of acts of lewdneſs with a particular perſon, one Mr. 
Abingdon, before ſhe was acquainted with Periam. 


An objection was taken by the plaintiff's council, that the charge 
in the croſs bill is only that Mrs. Clark was a lewd woman of an in- 
famous character, and that the bill does not require any anſwer to 
this, and therefore the defendant in the evidence ought to confine 
himſelf to a general character, and not to particular inſtances, ac- 
cording to the rule of law upon examining to characters; for the 
charge here is ſo looſe and general, that it was impoſſible for the 
plaintiff to know at what time or place, or with what perſon, they 
intended to charge her with acts of lewdneſs. 


And that in order to let them into this evidence, they ought to 


have charged that ſhe was kept by the perſon, they pretend to have 
had criminal converſation with her. 
: The 


in the Time of Lord Chancellor HARDwIC EE. 


The allegation is general, that ſhe is a led woman, but the 
evidence goes to particular inſtances of proſtituting her chaſtity. 


Mr. Murray on the fame fide argued, that they ought to be con- 
fined to evidence as general as the allegation : in every caſe at law, 
where the character of a perfon is called in queſtion, there the 
examination muſt be general ; and goes on good grounds, becauſe 
they will not ſuffer witneſſes to come upon ſurprize, with particular 
inſtances, which the party 1s not prepared to anſwer, 


If they had examined to her being a lewd woman in general, or 


to her being generally of an infamous character, it would have been 
relevant to the fue. | 


The caſe of Lord and Lady Deneratl, which has been mentioned 
by Mr, Clark, is not fully ſtated, becauſe taken only from the 
printed caſes, 


By the bill, Lady Donerail charged that after her marriage ſhe 
behaved with the utmoſt duty and tenderneſs. 


Lord Donerail in his anſwer ſays, ſhe did not behave with that 
duty and affection as became a virtuous woman, much leſs this de- 
fendant's wife. | 


Virtue, when applied to a wife, in all languages is emphatically 
applied to chaſtity, 


The evidence in that caſe to ſupport the defendant's charge, was 
a particular inſtance of lewdneſs with Mr. Barry: the Lord Chan- 
cellor of Ireland was of opinion it ſhould be read ; and upon the 
ſtrength of this evidence chiefly, diſmiſſed Lady Donerail's bill; 
ſhe appealed to the houſe of Lords, and in February 1734-5. it was 
heard : and upon the dangerous conſequence of admitting ſuch evi- 
dence, on general charges to the character and reputation of women, 
the houſe of Lords would not permit it to be read. 


It could not poſſibly be foreſeen what this witneſs would ſay, and 
therefore the olaintiff was not capable of croſs-examining him to 
this particular fact. 


. Mr. Attorney General inſiſted, in ſupport of the propriety of this 


evidence, that in the caſe of Bennet verſus Vade, June 28, 1742. 
though the allegations were general, and general weakneſs only 
charged upon Sir Jahn Lee, yet the court admitted inſtances of par- 
ticular weakneſs to be read, which is a parallel caſe with the preſent. 


He 
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He ſaid in the cafe of Lord and Lady Donerail, the doubt in 
the houſe of Lords was, whether the word virtuous, in the defen. 
dant's charge, could let him into proof of her violating her chaſti- 
ty; and the Lords were of opinion, that as the very maintenance 
and ſupport of Lady Donerail depended upon the event of this 
cauſe, that they ought to be tender of giving too great a latitude to 
the word virtuous, or extend it to one virtue more than another, and 
therefore denied the evidence. 


He cited Sidney verſus Sidney, which was firſt heard at the Rolls, 

b Tekyll allowed evidence to be read of the ſame 
kind with this; but Mr. Attorney General ſaid he was doubtful, 
whether Lord Chancellor Talbot on the appeal admitted it ; to which 
the plaintiff's council made anſwer, that his Lordſhip refuſed to ad- 
mit it. 3 Vm. 269. Mr. Brown of the ſame fide, 


It has been ſaid no evidence muſt be read in this court, unleſs the 
nature of the evidence itſelf is put in iſſue. 


Where lewdneſs is charged upon a woman, is it neceſſary to ſet 
forth at what particular tavern, or with what particular gentleman, 
ſhe has been guilty of lewdnelſs ? 


Beſides, this would be attended with ill conſequences, becauſe it 
would lay open the caſe too much, and put the adverſary party 
upon their guard, and give them an opportunity of ſquaring their own 
evidence, by the proofs of the other fide, 


In caſes of inſanity, the court never expect particular acts to be 
charged, and yet the evidence goes to particular inſtances, 


Mr. Melden of the ſame fide, inſiſted, that the interrogatorics 
were general, and that this evidence came out upon the general in- 


terrogatory of, Is ſhe? or is ſhe not a lewd woman, and of an infa- 


mous character ? 


Lokd CHANCELLOR. 


I do not remember that this objection was made at the former 
hearing; and as the chief ſtreſs of the cauſe depends upon it, it is 
become a queſtion of very great weight, and 1 I will put 
it off to the firſt day of rehearings after term, and will look in 
the mean time into the caſe of Lord and Lady Danerail, and Sidney 
and Sidney, and Cox and Robinſon, about a twelvemonth ago in 
Lincolns-1nn Hall; this queſtion beſides is of great conſequence to 
the rules and practice of the court, and therefore deſerves conſide- 
ration. 


3 Clark 
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Clark verſus Periam, July 27, 1742. Rehearing, Cale 233. 


Lokpd CHANCELLOR, 


HE queſtion, upon which this cauſe ſtood over, was, whe- 

ther the depoſition of one Rogers, taken in behalf of the de- 
fendant in the original cauſe, ought to be read ; it is an attempt to 
prove that Mrs. Clark, before the time of Periam's giving the bond 
to her, was kept by a particular perſon one Mr. Abingdon, and had 
criminal converſation with him, 


The objection is, that the particular facts to which Rogers is ex- It is ſufficient 
amined ſhould have been put in iſſue ſpecially, and that they are? — — 
not ſufficiently ſo in this cauſe. | charge of 
| lewdneſs, and 


As to the nature of the ſuits, the original bill is brought to have 2 


ſatisfaction out of the perſonal eſtate of the late Mr. Periam, for lacks on. 
the bond. | __ _—_ 


be pointed 
The croſs bill is brought by the widow of Mr. Periam, and is to — to 


be relieved againſt this bond, and to have it cancelled ; and the te general 
equity is founded upon this, that it was given by Mr. Periam to 

Mrs. Clark, ex turpi Cauſd, and that ſhe was a lewd woman of an 
infamous character, and therefore it is infiſted the court ſhould re- 

lieve againſt it. 


The council for the plaintiff in the original bill infiſt, that under 
this allegation in the croſs bill, the plaintiff there is not intitled to 
examine to any thing but her character in general, becauſe it is im- 
poſſible for Mrs. Clark, to be prepared, to give an anſwer to the par- 
ticular facts charged; for though every body is ſuppoſed to be ready 
to ſupport a general character, yet not a particular fad. 


But I am of opinion the preſent caſe differs from all thoſe caſes 
relating to examinations to general characters, both as to the reaſon 
of the thing, and as to the authorities. | 


In the firſt place with regard to authorities, there is one in point, 
Whaley verſus Norton & al, 1 Vern. 483. I do not mention this 
caſe as an authority of judgment, but only to ſhew the intention of 
the court, and the bar at that time; for it was not put in iflue there, 
that the defendant was a common trumpet. * 


—_—_— A. 
— 


1 


* The bill was to be relieved againſt a bond to a woman whom the plaintiff kept, it not 
being charged or put in iſſue in the cauſe, that ſhe was a common firumpet, the depoſitions to 
this fact though proved, not allowed to be read. 1 Yern. 483. 
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Sas CASES Argued and Determined 
There have been two caſes ſince I ſat in this court; the firſt was 
Atkins verſus Farr, February 28, 1738. vide T. Att. 287, The 
charge there was, that at and before the time of his becoming ac. 
quainted with her, ſhe was a woman of lewd fame and bad cha- 
racter, and an orange girl at the playhouſe. 


The next was Robinſon verſus Cox, after T. term 1741. the 
charge there, that ſhe was a woman of lewd fame; and they en- 
tered into the moſt particular account and particular facts that 
could poſſibly be imagined, of drawers being ſent by gentlemen to 
bring her to particular taverns. | 


And yet the preſent objection was not then made in either of 
thoſe caſes, it being the common way of charging matters of this 
ſort ; ſo that what is now diſputed, was thought to be the rule of 
evidence at that time. 


That a wiſe In the caſe of Sidney verſus Sidney, February 7, 1722. at the 
2 ring Rolls, a bill was brought for performance of articles entered into 
not imply the before marriage, by the wife "_ the huſband : Sir Jeſeph Tekyll 
is an adultreſs, diſmiſſed the bill, and was of opinion that the depoſition in that 
_ —＋ 4 caſe to prove her an adultreſs, ought not to be read, becauſe the 
caſe to prove anſwer of the huſband had not put the charge of adultery in iſſue, 


her one,ough for the words were, ſhe had miſbehaved herſelf, which does not 


imply adultery, for you muſt certainly make a general charge 


Saying that 3 The caſe which is principally relied upon for the plaintiff in the 
wy 4 original cauſe, is, Lord and Lady Donerail 1735. 


that duty as 


became a vir- The bill was brought by her for ſeparate maintenance; the que- 
ous woma 


pe . ſtion aroſe upon this; Lady Donerail had charged by way of merit, 
the huſpand that ſhe had behaved with the utmoſt duty and reſpect. 

to enter into 

N My Lord Donerail in bar to the equity inſiſted on by the bill, 
adultery, un- ſays in his anſwer, ſhe did not behave with that duty and affection as 
= 22 became a virtuous woman, much leſs this defendant's wife. In order 
of this kind, to ſupport this ſuggeſtion, he entered into particular facts of her 
for the virtue adultery with one Barry, and in the Chancery in Ireland the depo- 


of 2 woman ſitions were read; but upon an appeal to the houſe of Lords here, 


| fiſt merely in they were not admitted. 


her chaſtity, 


I was not preſent in the houſe of Lords at the hearing of that 
cauſe, and therefore do not know the particular reaſons : but a very 
ſtrong one appears upon the pleadings themſelves, which diſtinguiſh 
it from the preſent caſe, and brings it to that of Sidney verſus Siducy, 
becauſe there is no expreſs charge of adultery in Lord Doneraz!'s 
anſwer. 22 885 


rr 7 
L. 
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The virtue of a woman does not conſiſt merely in her chaſtity, 
for ſhe may be guilty of acts of cruelty; and indeed it appeared in 
this very cauſe that ſhe had not only uſed her huſband with inhu- 
manity, but beat him; a woman too may be addicted to gaming, 
and other extravagancies, which is not a virtuous behaviour. 


In the preſent caſe the plaintiff herſelf has Jaid a foundation, by 
ſuggeſting that ſhe was a kept miſtreſs, 


Theſe are all the authorities : from thence may be gathered the 
uniform ſenſe in thoſe determinations, that it was ſufficient to 
in iſſue a general charge of lewdneſs, and that under this you may 
give particular evidence; and I think I have heard it laid down fo 
by Sir Yoſeph Jekyll ; but then your particular evidence. muſt be 
pointed, and applied to the general charge. 


If you was to alledge in the bill, that the woman was kept by Improper to 
particular gentlemen, or had criminal converſation with particular charge in a 


perſons, the character of ſtrangers might ſuffer, and bills would be ”= pier wry 
ſtuffed with indecent matter and private ſcandal. converſation. 


with particu- 


lar perſons, as it would affect the character of ſtrangers, and fill it with private ſcandal. 


Secondly, As to the reaſon of the thing. EIS es, io 2 

The caſes urged by the plaintiff's council in the original cauſe f the | 
relating to criminal proſecutions, muſt be allowed to be law ; for in firengthen his 
examining to characters you can only enter into general facts; but 2 oo 
if there is a criminal proſecution, and the priſoner, in order to ticolar fatts to 
ſtrengthen the evidence for his character, enters into particular facts ſvppor: it, the 
to ſupport it; this is called a challenge to the proſecutor, and then hay likewice 
he may likewiſe examine to particular acts. examine to 

| | | <a 

But in criminal proſecutions it comes in only collaterally and in- 


cidentally, and is not the particular thing to be tried; and when 
that is the caſe, they are not ſuppoſed to be prepared with evidence. 


But compare this with caſes where the character is the particular In an — 
iſſue to be tried: ſuppoſe in the caſe of an indictment for keeping a * 1 
common bawdy-houſe, without charging any particular fact, though common 
the charge is general, yet at the trial you may give in evidence par- d bout. 
ticular facts, and the particular time of doing them; the ſame rule * thoogh 
as to keeping a common gaming-houſe. the charge is 

general, yet 
you may give particular facts in evidence. 


This 
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Ia an iſſue on This is the practice in all caſes where the general behaviour, or 


"ati, you quality, or circumſtance of the mind, is the thing in iſſue; as for 
may give par- inſtance in non compos mentis, it is the experience of every day, that 
ticular ac of you give particular acts of madneſs in evidence, and not general 
1 only, that he is inſane; ſo where you charge that a man is ad- 
not general dicted to drinking, and liable to be impoſed upon, you are not 
ray « Pg be confined in general to his being a drunkard, but particular inſtances - 


are allowed to be given. 


In an indit- Indeed there is one, the caſe of barretry, which is contrary, 
—— . where in an indictment for this offence, the defendant ought to 
fendant is in- Have 4 copy of the articles to be inſiſted on againſt him at the trial, 
titled to 4 fy before-hand, that he may have an opportunity of preparing a de- 
* pee 2 fence; but that is a particular caſe, and differs from all others; for 
be inſiſted on the drawing the line between ORD him as a barretor, and fol- 
22 "ang at lowing the courſe of his profeſſion as an attorney, is a very difficult 
mom thing, becauſe it is a crime of which an attorney for the moſt part 

only can be guilty. 
Your = Where-ever the general life or converſation is put in iſſue, it is no- 
Lonverlatton tice to the perſon who is charged, that ſhe ſhould be prepared to take 
is in iſſue, the off the weight of that evidence ; but where it comes in collaterally, 
rage mulf you ſhall be confined to general evidence. 


to invalidate 


that evidence, This ſeems to me to be the diſtinction, and the grounds of it; 

_— - and if I was of a different opinion, I ſhould overturn the conſtant 

comes in cl. courſe of this court, and make the greateſt confuſion, 
aterally, | | | 

Lord Chancellor upon the merits of the cauſe propoſed, that the 

bond ſhould be delivered up to be cancelled, and that there ſhould 

be no coſts on either fide, upon which it ſtood over for the plain- 

tiff's counſel to recommend it to their client to acquieſce under this 

propoſal. 


The next day, by the conſent of the parties in both cauſes, 
Lord Hardwicke ordered that a perpetual injunction be awarded to 


ſtay the proceedings at law of the plaintiff, in the original cauſe on 
the bond in queſtion. 


Merſon 
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Merſon verſus Blackmore, July 12, 1 742. at the Rolls. Caſe 2 34- 


HE queſtion aroſe upon the will of one Jobn Moore. 


« All his lands, tenements and meſſuages whatſoever, after 
e debts and legacies paid, and funeral expences are diſcharged, the 
© teſtator gives to his brother-in-law James Merſon the plaintiff,” 


A teſtator 
gives to Je. 
Merſon his 
lands, tene- 

ments and 


meſſuages whatſoever, after debts and legacies paid, and funeral expences are diſcharged : the debts being 
charged only contingently on the real, if the perſonal eſtate ſhould be deficient, the Maſter of the Rolls held 


the plaintiff has only an eſtate for life. 


The queſtion, whether this is a deviſe in fee to the plaintiff, or 
only an eſtate for life. | 


Brown for the plaintiff cited the caſe of Freake verſus Lee, 2 Lev. 
249. and Sir Th, Jones 113. 2 | 

The will ſets out too with general words, As to all my worldly 
goods whatſoever, I intend to diſpoſe of as follows ; which ſhews 
the teſtator's intention to diſpoſe of the whole. The legacies too 
are appointed to be paid in two months, which amount to more 
than the annual value of the eſtate deviſed, and conſequently muſt 


be a deviſe in fee, or otherwiſe the plaintiff would be a loſer inſtead 


of receiving any benefit from this legacy. 


Mr. Harvey, for the defendant the heir at law, cited 1 C. 330. 
Dickens verſus Marſhall, mentioned by Lord Ch. Juſt, Holt in Cole 
verſus Rollinſon, Salk. 234. 


Maſter of the Rolls, Where a groſs ſam is to be paid out of the 
lands, to be ſure, it gives a fee to the deviſee of thoſe lands. 


But here the debts are not at all events charged upon the real 
eſtate, but only contingently, if the perſonal eſtate ſhould be de- 
ficient, | 


And therefore does not come up to the caſes cited of a groſs ſum 


to be paid out of land, and conſequently gives no more than an 


eſtate for life to the plaintiff the deviſee. 


But at the inſtance of the plaintiff 's counſel reſerved this point 
till it comes back upon the Maſter's report. 


Vor. II. 49 | Pope 
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Caſe 233. Pope verſus Curl, June 17, 1741. 


Motion was made on behalf of Curl the bookſeller, upon his 


5 baving put in his anſwer to diſſolve an injunction, which Mr. 
put in. moves Pope had obtained, againſt his OY a book intitled, Letters from 


ro diſſolve an Storft, Pope, and others. 
injunction a. 


ga inſt his vending a book of letters from Sauiſt, Pope, and others. 


dant, on his 


LoRDp CHANCELLOR, 


The firſt queſtion is, whether Jettors 8 are within the grounds and 

| intention of the ſtatute made in the 8th year of Queen Anne, c. 19. 
intitled, An act for the encouragement of learning, by veſting the 
Nr of l books in the authors or purchaſers of ſuch copies. 


' A colletion I think it would be van ene to make a diſtinction 


e e between a book of letters, which comes out into the world, either 


books, is with- Dy the permiſſion of the writer, or the receiver of them, and any 
in the inten- other learned work. 

tion of the 8th ,, 

2 act The Kanne objeRtion wonld hold againſt ſermons, which the au- 


for the en- thor may never intend- ſhould be publiſhed, but are collected from 
couragement | 


of learning. looſe papers, and brought out after his death. 


1 


Another objection has been made by the defendant's council, 
that' where'a man writes a letter, it is in the nature of a gift to the 
receiver. 


The receiver 1 r 8 ö | 5 
OT But I am of opinion that. it is only a ſpecial property in the re 


at moſt a joint ceiver, poſſibly the property of the paper may belong to him; but 


property with this does not give a licence to any perſon whatſoever to publiſh them 


_— . to the world, for at moſt the receiver has ny a joint property with 
ſeſſion does the writer. : h 4 
not give him . 
a licence to 
publiſh, The ſecond queſtion is, whether a book originally printed in 


Ireland, is lawtul prize to the booklellers here. 
Reprinting a 


_ * If I ſhould be of that opinion, it would have very pernicious 


originally was Conſequences, for then a bookſeller who has got a printed copy of 
pirated and a book, has nothing elſe to do but ſend it over to Ireland to be 
ee jo printed, and then by pretending to reprint it only in England, will 


ot bs fuer. OY this means intirely evade the act of parliament. 
ed, being a 


1 It has been inſiſted on by the defendant's council, that this is a 


ſort of work which does not come within the meaning of the act 
of Parliament, becauſe it contains only letters on familiar n, 
an 


in the Time of Lord Chancellor -HARDWIckkE. 343 
and inquiries after the health of friends, and cannot properly be 


called a learned work. 


It is certain that no works have done more ſervice to mankind, * 


than thoſe which have appeared in this ſhape, upon familiar ſubjects, more ſervice 
and which perhaps were never intended to be publiſhed; and it is to mankind 
this makes them ſo valuable; for I muſt confeſs for my own part, 838 12 
that letters which are very elaborately written, and originally intended ſubjects, and 


reſs, are generally the moſt infignificant ittle Which never 
for the preſs, 8 y gnificant, and very little . 


worth any perſon's reading. to be publi- 
ed. 


The injunction was continued by Lord Chancellor only as to The irjune- 
thoſe letters, which are under Mr. Pope's name in the book, and 3 


which are written by hem, and not as to thoſe which are written 70 written by 


| Mr. Pope, not 
him. as to thoſe 


written to 
him, 


Guillam verſus Holland et e contra, October 14, 1741. Caſe 236. 
n the paper of exceptions. 


| HERE, ſaid Lord Chancellor, a portion is charged upon It is the rule 
land, and the will does not mention intereſt, the court will of e 

not give any more than 4 per cent. though the legal intereſt is 5 per more than 4 
cent, this is a rule which has been laid down of late years, and has —_— 
been extended likewiſe to caſes, where legacies and portions are qoes not men- 


charged upon perſonal eſtates. tion intereſt 


on portions 


charged upon land, and has alſo been extended to the caſes of legacies and portions charged upon perſonal 
citate, | | | 


Booth. verſus Booth, Fuly 14, 1742. Caſe 237. 


Bill was brought by the plaintiff againſt the defendant for an ac- 

count of the rents and profits of an eſtate during the time he 
was guardian to the plaintiff's brother, and for an injunction to ſtay 
the defendant's proceedings upon an ejectment for the poſſeſſion of 
the eſtate which is mortgaged to him; becauſe he is proceeding in 
this court to forecloſe the equity of redemption. 


8 Lok p CHANCELLOR. 


Though the defendant is forecloſing the equity of redemption * mortgagee 


We / "O + is not preclu- 
here, yet he is not precluded from bringing an ejectment at law at ded from 


the ſame time, unleſs there is ſomething very particular to take it bringing an 
| eujectment at 


out of the common calc. law at the 
9 ſame time he 
has a bill of 

forecloſure 

The depending 


here, 
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The only material queſtion is, whether there are any grounds for 
me to preſume the mortgage is ſatisfied : As to the perſonal eſtate, 


it is moſt clear that the plaintiff's brother was an incumbered man 
and that he made an aſſignment of it to a neighbour before his death, 


Then how can I infer neceffarily from this, that the mortgage is is 
ſatisfied : eſpecially when two witneſſes ſwear for the defendant, that 
upon his quitting and delivering up the poſſeſſion of the mortgaged 
premiſſes, he did it upon theſe expreſs terms, ARES the intereſt 
due on the mortgage ſhould be paid. 


But however it is not quite fo clear as the « common caſe, being 
entangled with an account of the perſonal eſtate, and therefore if the 
plaintiff will agree to give ſecurity to redeem, I will direct an in- 
junction to ſtay proceedings upon the ejectment, which may be 
better for all parties, as it will oP the — in fuſpence till 
the account is determined. ; 


Caſe 233. Smith verſus Newport and the Earl of Bradford, Jul ly 


14, 1742. before the Maſter of the Rolls. 
" 74 57 17 . . 6h oh. FH . 2 
The Earl of T HE only material queſtion in this cauſe i is, to whom the rents 
rags of and profits of the late Earl of Bradford's eſtate ſhall go from 


all bn eſt to the defendant Newport's age of 21 till his age of 26. 


truſtees, in 

truſt for the defendant Mr. Newport and the heirs of his body, and to pay ſuch ſums out of the rents and 
profits for his maintenance, as Lord Bradford ſhould by any writing appoint. By a codicil, he directs the 
truſtees, during Mr. Newwport's minority, to pay the rents to the plaintiff, ſo much as ſhe pleaſes to be applied 
for his maintenance, and the reſidue to her own uſe ; by another codicil directs the truſtees ſhall not ſettle 
the eftate on Mr. Nezvport and the heirs of his body till 26. and till then ſuch maintenance as the truſtees 
and the plaintiff ſhall think fit. Mrs. Sith inſiſted ſhe was intitled to receive the rents and profits till Mr. 

Newport attained the age of 26. but the Maſter of the Rolls was of opinion they veſted in Mr. Newport at 
21. and the time of receiving prolonged only till 26. and decreed the truſtees ſhould account for the rents, 
ec. from his age of 21 to 26. to the committee of his eſtate, Mr. Newport being found a lunatick. 


The plaintiff Mrs. Smith and the defendant Mr. Newport found 
their claim upon the will and codicils of the Earl of Bradford. 


The Earl of Bradford upon neither, but merely as kelp at law 
to his brother the late Earl, | 


The late Earl by his will dated the 8th of May 1730. gives all 
* his eſtate to truſtees and their heirs, in Truſt by ſale or mortgage 
to pay all his debts and legacies, and chargeable as aforeſaid, de- 
<« viſed that the ſaid truſtees ſhould ſtand ſeiſed of the real eſtate in 
truſt for the only uſe of the defendant Mr. Newport and the heirs 
of his body, and for default of ſuch iſſue, in truſt for ſuch per- 
- * ſon and perſons, and for ſuch eſtate and eſtates, as the teſtator 
* ſhould by any deed, or writing direct and appoint; and for youu. 
1 0 


* 
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ef ſuch direction, then to teſtator's own right heirs : and that the 
« truſtees ſhould out of the rents and profits of his real eſtate pay 
« ſuch ſutms of money for the education of the defendant Mr. New- 


« port during his minority, as the teſtator ſhould by any deed or 


« writing direct and appoint.” 


guy his ſecond codicil the teſtator directs, that the truſtees ſhould 
ee during the minority of Mr. Newport, till the time of his death, 
„ jn caſe he ſhould, die before twenty-one, pay the rents of all 
« his eſtate to the 3 Mrs. Smith, ſo much thereof as ſhe ſhould 
« think proper to be applied for his maintenance, and the reſidue 
te to ver own ſeparate ule.” 


By his third codicil, reciting the will and former codicils, © he 
ce expreſsly directs, that the truſtees ſhall not ſettle the eſtate on the 


« defendant Mr; Newport and the heirs of his body until he ſhall 
ee attain 26 years, and until that age he ſhould have ſuch handſome 


ce allowance for his maintenance as the plaintiff Smith and the truſ- 


« ſtees ſhould think: fit. 


The teſtator died the 25th of December 1734. the plaintiff 
brought her bill in 1735. for ſeveral purpoſes, and among the reſt 
to be let into the poſſeſſion of the ſeveral eſtates till the defendant 
Mr. Newport ſhould be intitled. It was decreed in 1739. that the 
plaintiff ſhould be paid the ſurplus rents and profits till the defen- 
dant Mr. Newport ſhould attain his age of 21. and upon his attain- 
ing that age, all parties were to be at liberty to apply for further di- 


rections touching the ſaid truſt eſtate. And on this day it came on 


before his Honour for further directions. 


Fug 
* 9 


Maſter of the Rolls. * I ſhall firſt conſider the queſtion as it * Hilian 


ſtands between the plaintiff and Mr. Newport. 


It is inſiſted by Mrs. Smith, that ſhe is intitled to the rents and 
profits of all the real eitates deviſed under the will of the late Earl 
of Bradford till Mr. Newport's age of 21. and that the teſtator ha- 
ving by his third codicil prolonged the time till his age of 26. it 
will follow as a natural conſequence that the teſtator intended ſhe 
ſhould receive the rents and profits till that time. 


I may here obſeve, firſt, that the plaintiff is not intitled merely 
as the defendant Mr. Newport is a minor, nor is the direction that 
the rents and profits ſhould be paid to her during his minority ſuf- 
ficient to intitle her, but the words 7ill be arrives at bis age of 21. 


The teſtator's intention in extending it to Mr. Newport's age of 
26. ſeems to me to be, to prevent him from alienating at 21. and 
therefore it does not neceſſarily follow, that by prolonging the time 

„ | 4 T he 


Forteſcue, Eſq; 
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he has given the rents and profits to the plaintiff till the defendant 
Mr. Newport attains his age of 26. for it might be intended too, to 
prevent any extravagance he ſhould be guilty of at ſo young an age 
as 21, and it might be done too in order to lay up money from his 
age of 21 to 26. to pay off the incumbrances upon the eſtate, No 


neceſſary concluſion therefore can be drawn from it ene way or 
another, | 


It is certain the intention of the teſtator was, that the plaintiff 
ſhould enjoy the rents and profits of all the eſtates till Mr. Newport 
attained his age of 21. but if he intended that ſhe ſhould likewiſe | 
have the rents till he arrived at 26. he would have directed it over 
again in the ſame manner as he had done with regard to his age of 
21, and the third codicil ſhall not be extended to make any altera- 
tion in the will further than the expreſs words will warrant. 


Upon the whole of this poiat I am of opinion the plaintiff is not 


| Intitled to the rents from the defendant Mr, Newport's age of 21. to 


his age of 26. 


The ſecond queſtion is betwcen the defendant Mr. Newport and 
the Earl of Bradford. 


Whether the rents and profits are diſpoſed of by the teſtator at 
all between Mr. Newpert's age of 21 and his age of 26. 


It is ſaid very truly, an heir at law ſhall not be diſinherited by 
implication only ; and for this purpoſe were cited the caſes of 


Stephens verſus Stephens, Caſes in the time of Lord Talbot 228. and 
Hopkins verſus Hopkins, Id. 44. | 


With regard to this queſtion, it muſt be conſidered that the heir 
at law is difinherited by the expreſs words of the will, for the 
whole eſtate is given to truſtces and their heirs, in truſt for the de- 
fendant Mr. Newport in tail, and the plaintiff Smith in fee, ſo that 
the whole is diſpoſed of, the legal eſtate veſting in truſtees for the 
uſe of the defendant Mr. Newport, and in default of iſſue of him, to 
the plaintiff and her heirs; therefore the heir at law can have no- 
thing, unleſs there is a revocation of what is before diſpoſed of. 


Now the third codicil does not revoke the eſtate-tail given to the 
defendant Mr. Newport, but only prolongs the time of his coming 
into poſſeſſion: Can this then amount to a revocation of the will as 
to the intermediate time ; or does a direction that the rents and pro- 
fits be not paid to Mr. Newport till his age of 26. prevent their 
going to the defendant Mr. Newport? I apprehend not at all: for 
though he is not to have the rents and profits till his age of 26. yet 
his intereſt in them is not taken away ; and though they are not 
immediately to be paid, yet they veſt notwithſtanding, 


2 Therefore 
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Therefore I am of opinion that here is nothing undiſpoſed of 
under this will, but that the rents and profits veſt in the defendant 
Mr. Newport at 21. and the time of receiving only is prolonged till 
his age of 26 years. 


For theſe reaſons I muſt decree the truſtees to account for the 
rents and profits during this intermediate time from his age of 21 to 
his age of 26. to the committee of the defendant Newport's eſtate, 
he being found a lunatick. 


Matthews verſus Cartwright, July 16, 1742. Caſe 239. 


HE plaintiff had a note dated March 25, 1737. to this ef- 2 Mat- 
fect: Received of my brother Mr. Thomas Matthews 450 J. * 
to be ſecured by mortgage on my Szoke- Hall eſtate. different 
times three 
notes, one for 450 J. another for 2 50 J. and the laſt for 150 J. and expreſſed in each to be ſecured by mort- 
ge on my Stoke-Hall eſtate ; the drawer of the notes had before mortgaged the ſame eſtate to the defen- 
2. the plaintiff takes in a prior mortgage to protect the ſums lent upon the notes. Lord Hardwicke held 
there auas nothing to differ this caſe from the common one, and that the defendant ſhall be paid the money lent 
upon the notes in the firft place, as well as the money duc on the offignment of the prior mort gage. 


A 2d note dated Auguſt 19, 1737. in theſe words : Received 
250 J. of my brother Thomas Matthews, to be ſecured by mortgage 
on my Stoke-Hall eſtate, | 


A 3d note for 150/. in the ſame terms. 


The drawer of the notes had made a mortgage before of this 
very eſtate to the defendant ; the plaintiff afterwards brought in a 
prior mortgage, to protect the ſums lent upon the three notes againſt 
the ſecond mortgagee Mr. Cartwright. 


The defendant inſiſts no money was ever advanced by the plain- 
tiff as a conſideration for the three notes : the. Chancellor offered to 
direct an iſſue to try the confideration, upon peril of coſts againſt 
the defendant Cartwright, but he not caring to run the riſque, Lord 
Hardwicke ſaid, Jam of opinion here is nothing in this caſe which 
is different from the common one of a firſt, ſecond and third mort- 
gagee, where the laſt, after having notice of a ſecond mortgage, 
prior in time to his own, buys in the firſt incumbrance to protect 
himſelf; in that caſe the ſecond mortgagee ſhall not redeem without 
paying both firſt and third mortgage, 


So in the preſent caſe the plaintiff, the note holder, upon his ha- 
ving notice of the ſecond mortgage to the defendant, and paying 
off the firſt incumbrance upon this eſtate, and taking an aſſignment ot 
it, ſhall protect himſelf againſt the defendant's mortgage, and ſhall 
be paid in the firſt place the money lent upon the notes, as well as 
the money due to him upon the aſſignment of the firſt mortgage. 

| | Shepberd 
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Caſe 240. Shepherd verſus Titley, July 17, 1742. 
Fo & » ade ad * — THEE WE ACHES , 
. The court will V R. Shepherd, who had a mortgage for 4000 J. upon Mr. Jen— 
* 4 nings's eſtate in 1725. in compaſſion to the mortgagor in 1728. 


decree in a forgave him 800. and three years afterwards Mr. Shepherd lent him 
3 _ doo. again; during this intervening time Mr. T:tley advanced the 
dg ation ſum of 2000/. to Mr. Jennings, for which he gave him a mortgage 


on account of upon the ſame eſtate in the year 1728. 
the confuſion 


i: would create; but at the ſame time Lord Hardwicke declared, he would not upon an order in a former 
cauſe tie up the plaintiff, but will dire the cauſe to ſtand over, ſo as to give him an opportunity of laying 
the matter before the court on a bill of review, or otherwiſe, as he ſhall be adviſed. 


In 1729 Sir Thomas Peyton agreed to purchaſe of Mr. Jennings for 
the ſum of 18 50. fee-farm rents of 70/. per ann. iſſuing out of Sir 
Thomas Peyton's eſtate, and payable to Mr. Jennings, imagining that 
he was at that time ſeiſed in fee, as he had covenanted with Sir 
Thomas Peyton that he had done no act to incumber; but Sir Thomas 
Peyton finding afterwards that Mr. Jennings had mortgaged the fee- 
farm rents to Mr. Shepherd, applied to him, who agreed that when 
he himſelf was paid his 4000/. and intereſt, that he would convey 
the fee-farm rents to Sir Thomas Peyton, who promiſed that if he was 
not diſturbed in the poſſeſſion of the fee-farm rents, he would not 
commence any ſuit againſt Mr. Jennings, and in this manner it 
has reſted ever ſince. 


Iny a former cauſe in 1736. at the Rolls, his Honour decreed that 


.. , the Maſter ſhould take an account of what was due upon the mort- 


T. hae 7 15 39. A gage to Mr. Shepherd the preſent plaintiff, for principal and intereſt, 
71. Ai e-. f. ds. and in the taking of that account the Maſter has allowed Mr. Shep- 
— AZ — herd no more for principal than 32000. 


7. 988 22 
„ e , Mr. Shepherd has now brought his bill againſt Mr. T. itley to be 


Ard offi het paid the 40001. and intereſt, or that Mr. Titley may ſtand forecloſed. 
Un De Ao tie bay - | 


LoRD CHANCELLOR. 


There is a good deal of difficulty on one fide and on the other, 
and I am very much at a loſs what decree to make. The bill is now 
brought for a new purpoſe different from the former cauſe; and to 
be ſure a mortgagee may, after a decree for a redemption, bring a 
bill for a forecloſure, unleſs it is done merely to accumulate the ex- 
pence, and in that caſe the court will not give any countenance to it. 


But I do not take this to be the principal end of the preſent bill; 
one intention of it is in order to make a feſh charge upon Mr. Jen- 
 nings's eſtate, being a ſum lent, as the plaintiff ſays, by him to the 

mortgagor upon a bond and judgment. 
| I Another 


in the Time of Lord Chancellor Hau Dwickk. 


Another end of this bill is to take in Sir Thomas Peyton's fee- farm 
rents, that they may contribute towards the ſatisfaction of the mort- 
gage, and be brought in by way of aid, if the mortgage premiſſes 
Mould be a failing fund, 


Theſe ave two: material. points, and indeed the nature of the tranſ- 
action is very dark, and attended with particular circumſtances, 


By the plaintiff's charge before the Maſter, the intereſt from 1 728 
to 1731, ceaſed upon doo. on the mortgage for 4000 /. but the 
mortgagor aſter warde gives a bond and judgment for another fum of 
8501. advanced, and admitting this to be a new ſecurity, though I 
do not determine that point now, yet the judgment is & lier npore 
the eſtate, if Mr. Shepherd had no notice of Mr, Jitley's incumbrance; 
for then the equity of this court will certainly atlow Mr. Shepherd to 
tack the judgment to the mortgage, and to be paid both i the: firſt 
place before any meſne incumbrance can be admitted, 


But the great obſtaele ariſes from the decree in the former cauſe, 
for the Maſter muſt ſettle the account under the direction of the 
court, and cannot take any notice of the new loan, but is confined 
merely to the plaintiff's mortgage. 


Where there is an original cauſe, and a decree made in it, you 
cannot have afterwards an inconſiſtent decree, in a ſecond: cauſe be- 
tween the fame parties, for that would create ſuch confuſion as is 
not to be endured by the rules of this court. 


And therefore I am of opinion that I cannot vary the decree in 


the former cauſe; but then I will give the plaintiff Mr. Shepherd 
ſome opportunity of trying the validity of this new debt of 800 /. 
for after this tranſaction of the 800 J. it appears by a deed executed 
between the plaintiff, one Davis, and Mr. Peyton, that they admitted 
the plaintiff to be ſtill intitled to the 4000 /. this being ſo, in what- 
ever light the 800 J. might appear, the parties did not think it 
worth their while to diſpute the validity of this demand. 


Then it will come to this queſtion, whether the plaintiff may not 
be at liberty to rehear, or to bring a bill in the nature of a bill of 


review, in order that this matter may be inquired into fully, 


And J think it would be hard merely upon an order in a former 
cauſe to tie up the plaintiff abſolutely, ſo as to prevent his laying 
this matter fairly before the court; therefore I direct the plaintiff to 
pay the coſts of the day, and the cauſe to ſtand over, that he may 
have an opportunity of proceeding by bill of revievr, or otherwile, 
as he ſhall be adviſed. 
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On the 18th of June 1743. there was a rehearing of the ſeveral 
cauſes, when Mr. Shepherd, Mr. Titley and Sir Thomas, were by bill 
and croſs bill before the court. 4 72 


Shepherd in- It was inſiſted by Mr. Shepherd's council, that he baving the 
— on legal eſtate, and no notice of the intervening incumbrance, Mr, 


8001. again, Titley is not intitled to redeem but upon payment of the 3200 J. and 
the d the 800 /, | N 
bought to ſtand, iin 
25 it did before, a ſecurity for 4000 J. the parties intending it ſhould: and his council offered to read parol 
evidence to ſhew this intention; which was objeQed to as being within the ſtatute of frauds and perjuries. 
Lord Hardwicke ſaid, that the loan of the 800 J. cannot be conſidered as a continuance of the old mort. 
gage in 1725. and in reſpe& to an intervening incumbrance, is a new one, admitting Shepherd to have 
notice, and therefore would not allow the parol evidence. | 


The caſe relied upon for Mr. Shepherd was the Dutcheſs of Marl. 
borough verſus Brace, 2 Vm. 491. 7K 


The mortgage deed being originally for 4000 J. it was inſiſted, 
on Mr. Shepberd's advancing 800 /. again, the deed ought to ſtand, as 
it did before, a ſecurity for 4000 J. it being intended ſo by the par- 
ties; and the plaintiff's council offered to read parol evidence, to 
ſhew this intention. But the council for Mr. Tytiey objected to this 
evidence, as being within the ſtatute of frauds and perjuries ; for 
there being a receipt on the back of the mortgage deed for 800 J. of 
courſe it appeared by the very deed itſelf, that in 1728. only 3200]. 
principal remained ; and therefore it would be a contradiction in 
terms to ſay, that 800 J. lent in 1731. is part of the mortgage in 
1725. for lending a different ſum in 1731. was the ſame as if it 
had been a new mortgage; ſo that Mr. Shepherd can never charge 
the mortgagor, or any other perſon ſtanding in his place, with its 
being a part of the old mortgage, unleſs there was an agreement for 
that purpoſe produced in writing. 


Lord CHANCELLOR, 


Whether theſe depoſitions were read before, is of no ſignifica- 
tion, the whole being open, and is now as an original hearing; but 
I am of opinion, that the parol evidence offered by Mr. Shepherd's 
council ought not to be read. 3 


This was a mortgage for 4000 /. the legal eſtate was in Mr. 
Shepherd, the equity of redemption was in Mr. Jennings, and being 
ſo, the ſum of 800 /. appears to be paid off upon this mortgage by 
Jennings, upon Shepberd's receipt, and who has likewiſe admitted 
the fact before the Maſter, and the circumſtance of the lending or 
relending was about three years after the 800 J. was diſcharged. 


3 


in the Time of Lord Chancellor HARD wIckE. 351 


Suppoſing it firſt as a new loan, it is impoſſible: to charge the 
mortgaged: eftate with a further ſum without a written agreement, 
becauſe it is charging the equity of redemption with a ſum that is 
not in the deed. 


But then the way, in which Mr. Shepherd's council would take 
it, out of the common caſe, is, by ſhewing that it was agreed be- 
tween the parties, that the eſtate ſhould be charged as it was ori- 
ginally with the 4000 /. 


On the other hand conſider that the eſtate is diſcharged of the pay- 
ment of 800 J. not by a ſolemn writing indeed, but by a receipt 
under the hand of Mr. Shepherd. 1 | 


It has been ſaid, that the whole between Mr. Shepherd and Mr. 
Jennings is to be regarded but as one tranſaction, and that the ad- | 
vancing the 800 J. again is a ſetting up, or a continuance of the 
original ſum, . „ 2117 1 


 w,++.-4 l 
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But this cannot be, for it is not part of the ſame tranſaction, for 
there is the diſtance of three years; and it is admitted here is a- 
break, and intereſt does not go on for theſe three years. | | 


Suppoſe there had been a puny incumbrance between the year 
1728. and Mr. Shepherd's relending the 800 J. and that he had 
notice of this puny incumbrance, could he have over-reached it? 
moſt certainly not. | e 14 


This ſhews that the lending the 800 J. cannot be conſidered as a 
continuance of the old mortgage in 1725. but is to all intents and 
purpoſes a new one with regard to an intervening incumbrance 
within the three years, admitting Mr. Shepherd to have notice; and 
therefore I cannot allow this parol evidence. 


Then the council for the plaintiff produced a bond and judg- 
ment to him for the 800 J. and inſiſted that he can tack the judg- 
ment to the mortgage, and ſo intitle himſelf to receive both ſums 
before Mr. Titley can be let in upon the eſtate: for as Mr. Shepherd 
the plaintiff has brought a bill to forecloſe Mr. Jennings and Mr, 
Titley, Mr. Titley might have brought a croſs bill, and charged no- 
tice to Mr. Shepherd, and put this matter in iſſue ; but as Mr. Tz#ley 

has not done this, he cannot wreſt the legal eſtate out of Mr. Shep 
berd's hands, unleſs he will pay off the judgment as well as the 
mortgage. 7 x re e 


Mr. Solicitor General, council for the defendant Mr. Titley, made 
two points, and inſiſted in the firſt place, whether under all the 
circumſtances of this caſe Mr. Shepherd is to be allowed to tack the 

80 2 bond 
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bend and zudgwote for 800 L. in 1731. to bis mortgage neg. 
againſt a puiſne incumbrance, Mr. Fztley between the year 56 
and 173. Mr. * morigage being dated the * . 


1728. ce 


The ground, he ſaid, the court goes upon, in raking bee 
ſecurity to a former one, is, that the court will preſume the dall 
money was lent upon the faith of the * ſecurity. 


What ground is there to preſume that Mr. Shepherd. l lent this 


go. upen the credit of the original mortgage; the: contrary is 
rather to ga preſumed, becauſe be; might, if be pleaſed, have in- 
dorſed this further ſum on the mortgage deed, without the trouble 


of a warrant of attorney, and entring up "op judgment, hab is a more 
round about ay. | 


A ſettled rule. Tord . interrupted him, and aſced if if was nat a | ſettled 


— mie of this court, that the prior mortgagee may tack a judgment to 


may tack a his mortgage, though ſubſequent in time to a ſecond eh 


— Sod when he has no notice of” the ſecond mortgage. 


though ſubſe- 


quent in tive My, Solicitor General gave it ups and went tb his. ſecond Pon, 
to a ſecond between Mr. Titley and Si Thomas Peyton, _ 


mortgagee, 
provided he 


— he _ The equity of redemption: of Mn. 


Jennings & whole a is ſfub- 
ject to Mr. Ticiey's mortgage, add as that part of the eſtate mort- 
gaged to Mr. Shepberd will, in conſequence of your Lordfhip's opi- 
nion, -be but a ſcanty ſecurity to Mr. Titley, he has a right to come 
upon the fes-fanm rents to make up his principal and intereſt, as 
they were included in Mr. Shepherd's mortgage, whom Mr. Ticley is 

at liberty to redeem, and: therefore ſtands in all reſpects in the place 
of Mr, Shepherd with ragatd to Sir Thomas: Peyton, as Mr. Titley is a 


prior incumbrance; and for this purpoſe aitec Howey: verſus Shit 
I Ch. Ca. 201. 


Mr. Attorney General of cond} fos Sir Thomas: Pon. 


There is uo foundation: to alter the decree Abe ranger bearing, | 
nor is it open to the aljection made by Mr. Tztley's council; for the 
bill having been: diſmiſſed as againſt Sir Thomas Peyton, this cannot 


now be inſiſted on as an original objection, unleſs it was conſequen- 
tial, and a hiadzanee of juſtice. 


The decree there was general, to take an account of What was 
due to Mr. Shepherd for principal and intereſt, and the whole 40901. 
was then ſuppoſed te be due. 


5 E 


in the Time of Lord Chancellor Hardwick, 


So that Mr. Titley was as much injured by the decree of diſmiſ- 
ſion of his bill againſt Sir Thomas Peyton then as he is now, and 
therefore, as it does not alter the ſituation of things, this cannot be 
called a conſequential direction from that decree; nor can a ſingle 
reaſon be given why your Lordſhip ſhould retain Mr. Tizley's bill 
againſt Sir Thomas Peyton now, which might not have been equally 
given at the former hearing. 


The fee-farm rents are not included in the mortgage to Mr. T'/- 
ley : Will it be laid down then as a rule in this court, that an ori- 
ginal mortgagee and mortgagor cannot ſell a part of the mortgaged 
eſtate to a third perſon, notwithſtanding an intervening incumbrance 
upon another part of the mortgagor's eſtate ? | 


Mr. Shepherd in his agreement with Sir Thomas Peyton, conſented 
to take his principal and intereſt irt out of the other part of the 
eſtate in mortgage to him, before he came upon the fee-farm rents, 


and therefore Mr, Titley can be in no better condition than Mr. 


Shepherd himſelf. 


Sir Thomas Peyton has agreed that he will not proſecute Mr. Jen- 
rings for his breach of covenant, which is a valuable conſideration 
in point of law, and upon which Sir Thomas Peyton might found an 
aſſumpfit, for it might happen that by this torbearance his debt might 
be loſt. 


Mr. Solicitor General in his reply inſiſted, that Mr. Shepherd has 
not abſolutely given up the fee-farm rents, but reſerves to himſelf 
a power of reſorting to them again, if the reſt of the mortgaged 
premiſſes ſhould not be ſufficient, and therefore Mr. Shepherd con- 
tinues to all intents and purpoſes to have a mortgage ſtill upon the 
tee-farm rents. | 


That the court will not, in caſe of Mr. Jennings the mortgagor, 
who has defrauded all the reſt of the creditors, ſuffer ſuch an agree 
ment to defeat the right of a third perſon. | 


Mr. Shepherd, in his anſwer to Mr. T:tley's bill, admits he had 
notice of Mr. Titley's mortgage ſix months before he figned the 
articles between him and Sir Thomas Peyton, therefore Mr. Shepherd 
has not parted with any ſecurity at all, but has the whole ori- 
ginal debt for his ſecurity ſtill, 


To allow what is contended for on the other fide, would be 
putting it in the power of a firſt creditor to direct the order of 
payment as to all the reſt, | 


Vo. II. «i The 
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The articles for the purchaſe of the fee-farm rents between Mr. 
Shepherd and Sir Thomas Peyton, were in April 1732, and Mr. 
Titley's bill was brought the June immediately following. 


LoRD CHANCELLOR, 


The queſtion now before the court is, Whether Mr. Tiley has a 
right, as againſt Sir Thomas Peyton, to redeem Mr. Shepherd, and to 
have an aſſignment from him of his intire ſecurity, and by that means 
to compel Sir Thomas Peyton to redeem him as to the fee-farm 
rents, 


Sir 7. Pos caſe As to the merits, I do not know how I can diſtinguiſh the caſe 
— of Sir Thomas Peyton from any other puny incumbrancer or pur- 
from any o- Chaſor, where the rule of equity is, prior in tempore, potius in 


ther puny in- jure. | 
cumbrancer ; | 
for the rule is 


prior in tem. If, by the articles, Mr. Shepherd was to confine himſelf only to 

pore, potius in the other part of the mortgaged premiſſes, and had not reſerved 

8 a power of reſorting at all events to the fee- farm rents, if the reſt 
ſhould not be ſufficient, I ſhould then have thought Sir Thomas 
Peyton had a ſtrong caſe. 


But as this caſe is circumſtanced, the queſtion will be, Who 
Mr. Shepherd is a truſtee for, as to the legal eſtate in the fee-farm 
rents, whether for Mr. Titley, or Sir Thomas Peyton ? 


It has been objected on behalf of Sir Thomas Peyton, that Mr. 
Titley is not right in point of form, and that he cannot by the 
rules of the court make this demand now, as it is ſo long ſince his 
bill was diſmiſſed againſt Sir Thomas Peyton. 


Where there Let it ſtand over therefore to aſcertain this fat, whether, when 
Pa _ the cauſe was heard at the Rolls, the point between Mr. Tiley and 
the ſame par- Sir Thomas Peyton was litigated then; for if it was, Sir Thomas Po- 
£105, you may ten may inſiſt on the acquieſcence of Mr. Titley under that de- 


acquieſcence cree, Otherwiſe if Mr. Titley's bill was diſmiſſed without any pre- 


under a decree fudice 70 this queſtion. 
in the firſt, 


unleſs the bill be diſmiſſed without any prejudice to the queſtion in that cauſe, 


Caſe 240, Hall verſus Carter, July 19, 1742. 


JOHN Carter by his will, dated Jan. 25, 1685, © created a 
( term of 100 years in truſt out of the rents and profits of the 
premiſſes, or by mortgage thereof, to raiſe portions of 100%. for 


« cach of the daughters of his fon Thomas Carter, payable at 18, 


4 Or 


in the Time of Lord Chancellor Hazpwicks. 


or day of marriage; and moreover to pay to every ſuch daughter 
© or daughters the ſum of fix pounds a year for their maintenance, 

till their reſpective portions ſhall become due and payable z- with 
a proviſo that it ſhall be lawful for his ſon Thomas Carter to make 
a jointure to ſuch woman as he ſhall marry, of all or any part 
« of the premiſles limited to him: and in caſe of failure of ifluc 

male of Themas, the like limitation to his two other ſons Corac- 
lius and Henry, with a proviſo, that in caſe ſuch perſon or per- 
ſons who ſhall be next in remainder or reverſion expectant tpon 
the ſaid term of 100 years, ſhall and will pay unto ſuch daugh- 
ter or daughters of the ſaid Thomas Carter or their guardian, or 
* to ſuch perſon lawfully authorized to receive the ſame, all and 

every of their reſpective portions of 1000. a- piece, either before 
or after the ſame are due and payable by the direction of this 
my will; that then the ſaid term of 100 years ſhall from thence- 
te forth ceaſe, and determine for the benefit of ſuch perſon or per- 
* ſons, in remainder or reverſion as aforeſaid.” 


Thomas had two daughters, but no ſon, and left his widow Ann 
Carter, who had a jointure of the whole premiſſes deviſed under 
the will, Cornelius Carter, the fecond ſon of John, is dead, but 


has left iſſue the defendant Eftcourt Carter, who is tenant in tail 
under the will of John Carter. 


The plaintiff Grace Hall, the daughter of Thomas Carter, who 
married in April 1724, 18 years ago, by her bill infiſts, ſhe is in- 
titled to her portion of 100/. and that it ought to be raiſed even 
in the life-time of Ann Carter, her father's widow. 


But her council at the bar, thinking it too hard to maintain that 
the portion ſhould be raiſed upon the jointreſs, gave up that point, 
and. infiſted only that the truſtee may by mortgaging the reverſio- 
nary eſtate, expectant upon the death of the jointreſs, immediately 


raiſe the portions of 1001. and 100/, for the plaintiff Grace, and the 
defendant Mary Paxton. 


. 


Mr. Brown, for the plaintiff, cited Butler verſus Dauncomb, 1 P. 
Wins. 448. and Brown verſus Berkeley, 2 P. Mus. 484. which went 
up afterwards to the Houſe of Lords, 


Mr. Attorney General, for the defendant Eftcourt Carter, the te- 


nant in tail, inſiſted, that as the 6/. a year maintenance for the 


daughters, is to come out of the rents and profits, it muſt follow, 
that the groſs ſum of 100. is to be poſtponed till the commence- 
ment of the term in poſſeſſion, and that this brings it within the 
reaſoning in the caſe of Brome verſus Berkeley : and that the truſtees 
here, as in that caſe having an election by ſale or mortgage, to raiſe 


the 
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the portion, ſhews the intention of the teſtator, that they ſhould 
not exerciſe their election till the term commences in poſſeſſion. 


LoRD CHANCELLOR. 


There have been a great many of theſe caſes, but for ſome years 
paſt I have heard nothing of them, which I hope is owing to the 
rule being well ſettled in this reſpect: and there have been like- 
wiſe ſome caſes formerly, which by the ordinary underftanding of 
mankind without doors, have been thought to go too far. 

leben baue Therefore, in more modern caſes, the court has put a reſtriction, 
thoughtit hard and thought it very hard in the life-time of the father to incumber 
fo raile ruth. his eſtate with railing daughters portions: and in this inſtance they 
als WK ſtopped ſhort, and would not carry it fo far, becauſe it encourages 


life-time, and undutifulneſs, and occaſions improvident matches, 
therefore re- gs 3 


fuſe to do it. | ; WE 
In late caſes, In caſes ſtill more modern, another reaſon has prevailed in favour 


here the por- of the remainder man, that he ſhould not be diſtreſſed by incum- 
| _ bring the reverſion too much, where the portion has been large. 
refuſed it, in Jide the cafe of Greaves verſus Mattiſon, 2 Jones 201. and Stani- 
favour of the forth and Clerkſon verſus Staniforth, 2 Vern. 460. taken notice of 
remainder- in .Corbet & Ux' verſus Magazell, 2 Vern. 640. by Lord Cowper, 


man, . . 
and ſince that ſeveral other determinations. 


In the preſent caſe the demand is not in the life-time of the 
father, but long after his death, which happened in 1721. 


The queſtion then is, Whether theſe portions ſhall be raiſed im- 
mediately upon the reverſion ? | 


The portions As to the jointreſs, it is very clear that they cannot be fo raiſed 


33 as to affect her; for if the jointure had been limited by the will 


time of the it ſelf, there could have been no doubt; and it is certainly the 
jointreſs, ſo as ſame thing when it is done by a power; and when Thomas Carter 


borgen executed it, the eſtate aroſe out of the will of John Carter, and 


C. executed Conſequently is precedent to the 100 years term for raiſing portions. 
the power, |; 


he eſtate ro | 1 n | 
out of the uin The ſecond queſtion is, Whether the portions are raiſable out 


of 7. C. and of this term, though a reverſionary one? 
15 precedent to 


| th 3 . . 0 * 2 
tem. I am of opinion, theſe portions ought to be raiſed immediately, 


notwithſtanding the caſes cited; for this ſtands clear and diveſted 
of all the circumſtances mentioned in the others. . 


There may be inconveniences on both ſides, but on the ſide of 
the daughters a very great one, for they may wait till their por- 
tions are of no uſe to them, as has happened in one inſtance 

5 here; 
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here; for one of the daughters is dead, and her repreſentative comes: 
only in her right. 


In the caſe of Corbet verſus Maidwell, 2 Vern, 640. Lord Cooper 
admitted all the precedent caſes, and went upon the words of the 
ſettlement, that in caſe the father ſhould die without iſſue male, and 
leave a daughter unmarried, or not provided for at his death, the truſtees 
were to raiſe 20001. to be paid at 18, or marriage. It was de- 
creed not to be raiſed in the life of the father, it not veſting till 
his death. 


In the caſe of Butler and Duncomb, the truſt of the term was ex- 
preſsly from and after the commencement of the term, and upon theſe 
ſingle words Lord Macclesfield founded his decree. | 


Conveyancers now are grown ſo cautious, as to inſert negative Conveyancers 
words in ſettlements, to prevent portions being raiſed in the life-time don cler 


tive | 
of the father and mother. — 2 . 


| vent portions 

The caſe principally relied on, upon the part of the defendant bb ang 
Eflcourt. Carter, is Broome verſus Barkeley. mother's life | 
396 time. i 
There was a reverſionary term in that caſe, in default of iſſue 
male of the marriage, on truſt to raiſe 25001. for daughters, payable 
at 21, or marriage, and out of profits to pay 1001. per ann. for 
maintenance; the firſt payment of maintenance money to be made at 
fuch of the ſaid half-yearly feaſts as ſhould next happen after the ſaid 
gate, ſo limited to the truſtees as aforeſaid, ſhould take effett in poſ- 
feffion : The power to raiſe the portions was out of the rents and profits, 
or by ſale, or by leaſing of the premiſſes, and maintenance to precede 
the portions. Lord Chancellor King, aſiſted by the Maſter of the 
Rolls, was of opinion, that as maintenance was not to be raiſed till 
after the term takes effect in poſſeſſion, a fortiori the 1 were not; 
and it would be abſurd to ſay, that the portion ſhall be raiſed firſt, and 


the maintenance money paid afterwards. 


The caſes are not at all alike, for there Mrs. Broome, the daugh- 


ter, was not intitled to have any maintenance till the term took 
effect in poſſeſſion. ä 


But in the preſent caſe it is far otherwiſe, for the maintenance is The mainte- 


actually a charge upon the eſtate, and truſtees are to pay 61. per ann. —— N 


to each daughter, till their portions reſpectively become due and charge upon 
payable, and is not poſtponed till after the term comes into poſſeſ- the eſtate, ard 


n o * i * ſt- 
ſion; ſo that maintenance runs on till then; and though I do not ed af- 
know any inſtance where a ſale has been directed for maintenance ter the term 

A 43!* a6 | . ; | comes into | 
Poſſeſion, and no harm can ariſe from mortgaging the reverſion, as the arrcars muſt be ſatisſied the moment = 
the term comes into poſſeſſion, | 4 


Vor. II. 1 | 4 Y | out 


make their 
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out.of rents and profits, becauſe it muſt be annual, which would 
create endleſs trouble, yet it is a charge upon the eſtate, and the 
arrear which is incurred muſt be paid off after it -comes into 
poſſeſſion. | | 


Then, where can be the objection of mortgaging the reverſion 
now; or what harm can it be to the reverſioner; becauſe the 


moment the term comes into poſſeſſion, the arrears muſt be ſa- 
tished ? 


A power in An objection has been made by Mr. Murray, that the portion 


truſtees of 


raiſing por. being directed to be raiſed out of rents and profits, or by mortgage, 
riovs by rents, therefore it ought to wait till the term comes into poſſeſſion, that 


or by mort truſtees may make their election. 
gage, is no 


reaſon for 


papain This was the argument in Broome verſus Berkeley, but there are 
the raiſiog, in 


order thak many caſes of ſettlements where this election is given to truſtees, 


they may and yet they ſhall not be allowed to poſtpone the raiſing, in order 


cledtion. to make their election only. 


I am not clear, whether it might not be raiſed by ſale, if it ſtood 


only upon the words rents and profits, which have been held to 
carry a ſee, 


Thedefendant The next objefton was, that if the court ſhould be of opinion 
cannotredeem 


the term, and the portion it ſelf ought to be raiſed, yet that it ſhall not carry 
exonerate the intereſt; and in order to ſupport it, they have read the laſt proviſo 
22 3 in the will, which ſays, that the term of 100 years ſhall ceaſe, if 
terel for the ſuch perſon as ſhall be next in reverſion will pay the daughters por- 


portions from tions either before or after the ſame are due: And from hence it is 
ee inferred that the defendant Eftcourt may redeem the term, and exo- 


nerate the eſtate at any time without paying intereſt, 


But I am of opinion that he cannot, but muſt pay the intereſt for 
the portions, from the time they became due ; and that the inten- 
tion of the teſtator was, that the daughters ſhould have mainte- 


nance till the portions became payable, and intereſt afterwards till 
they were raiſed. | 


Were there Though intereſt is not mentioned, yet in the caſe of Lord Kt 


is a power of ur and Geery, 2 Salk. 538. it was held, that where there is a 
ney 18 power of charging land with a groſs ſum, it imports intereſt of 
ſum, it in- Courſe, and none would lend ſuch ſam if the law were otherwiſe: 


ports cel This very rule prevailed afterwards in the caſe of Evelyn verſus 
rene, Evehn, 2 B. Was. 591. 


I ſhall 
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I mall decree 180. to the widow, eight pound to be paid her by the 


plaintiff Grace, as ſoon as her portion is raiſed, as a compenſation 
for the three years maintenance till Grace was married. 


The truſtee to have coſts, but none between the other parties, 


and the portions to be raiſed by mortgaging the reverſion expectant 
upon the death of the jointreſs. | 


Chitty verſus Selwin and Martyn, at the ſecond ſeal after Cale 241. 
Trin. term, July 20, 1742. | 


| HE plaintiff moved to ſtay the defendants from proceeding , . 3 
do a trial at law upon a policy of inſurance, and that a com- prayed for ex. 
miſſion may iſſue for the examination of witneſſes in the Weſt In- amining wit- | 


; ay l £34 | "14-4 neſſes 1 
dies, on a ſuggeſtion that the material facts for the plaintiff aroſe %% ju, a. 
there. h the facts ariſe 
| there, and to 
ſtay the defendants proceeding at law on a policy; Lord Hardwicke granted the commiſſion and the irjunRion, 


as the voyage was at and from Carthagena to Porto Bells, and the facts muſt neceſlarily ariſe in the /”;# 
| Indies. | 


LoRD CHANCELLOR. ; 


Where a ſhip is inſured at and from a place, and it arrives at that Whilt a hip 
place, as long as the ſhip is preparing for the voyage, upon which AK l 
it is inſured, the inſurer is liable; but if all thoughts of the voyage node SE 
are laid aſide, and the ſhip lies there five, ſix or ſeven years, with is inſured, | 
the owner's privity, it ſhall never be ſaid that the inſurer is liable — 7g 
for it would be very abſurd to make him ſuffer for the whim the voyage is 


or caprice of the owner, who chules to let the ſhip lie and laid aſide, and 


the ſhip lies 
tot there. by for 5, 6 or 


7 years, with 
As this was a voyage at and from Carthagena to Porto Bello, the be 2 
facts which are in controverſy in this cauſe, muſt neceſſarily ariſe in 3233 au 
the Weſt Indies, and therefore the injunftion muſt be granted, to liable. 
ſtay the defendants the infured from proceeding at law till fur- 
ther order, that the plaintiff may have an opportunity by a commiſ- 
ſion, to aſcertain the fats which he inſiſts on to be very material; 
that the ſhip lay above four years at Carthagena, before it was ſunk 
there by Don Blaſs; and that all thoughts of proceeding on its 
voyage to Porto Bello were laid afide, there being no fair held, on 
account of the Engliſh fleet being in thoſe ſeas, under the command 
of Admiral Vernon, and likewiſe the ſucceſs he met with afterwards 
in his attack of that port. 


I ſee no difference at all between this caſe and that of Green 
verſus Suafſo, December 10, 1741; and therefore will make the 
1 8 ſame 
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accordingly. 


Caſe 242. Yates verſus Hambly, July a1, 1742 


Lord Hard: T HOMAS Talbot, being ſeiſed in fee of ſeven. meſſuages in 
_— _— St. Thomas Apoſtle, ſubject to a mortgage term of 500 years, 
louis deviſed Which afterwards became veſted in Edward Parker deceaſed, who 
under the wwill married Alice, Thomas Talbot's daughter; and which, by indenture 
a of the 3oth of Auguſt 1695, was aſſigned to Joſeph Blunt, in truſt 
and that 2 for Edward Parker, ſabje& to redemption on Thomas Talbot, or his 
= oP 5 heirs, paying to Edward Parker 3501. Did, by his laſt will, dated 
7 n ech of April 1698, deviſe two of the houſes to his daughter Mary, 
_ afterwards the wife of James Plummer, and her heirs; and gave 

unto Edward Parker all the reſt of the meſſuages, to hold to him 

and his heirs, he paying all his debts, and appointed- him ſole exe- 

cutor : Upon the teſtator's death, Edward Parker entred upon all 

the ſeven meſſuages: In 1699, James Plummer, and Mary his 

wife, exhibited their bill in this court againſt Edward Parker and 

others, to compel Parker to ſuffer the plaintifts to enjoy the two 
meſſuages, according to the teſtator's will, or let them redeem the 
mortgage ; but Parker dying ſoon afterward, having by his will 
appointed Alice his wife his executrix, who poſſeſſed the ſeven meſ- 

ſuages, ſhe entred into a treaty with James Plummer and his wie 

for ending the ſuit; and it was agreed, that Alice Parker and the 

other daughters, and co-heirs of Edward Parker, ſhould, in conſi- 

deration of 500. and 10 guineas, releaſe and convey to James 

Plummer and his wife, all their right in the ſeven meſſuages: 
Plummer and his wife having borrowed 50. of Wilkam Hambly 
deceaſed, by leaſe and releaſe, dated the iſt and 2d of January 

1699, and a fine, did convey the two houſes deviſed to them to 

I illiam Hambly, and his heirs, until he ſhould bave received by the 

rents and profits thereof the 5ol. with intereſt ; and after payment by 

ſuch rent of the 50 l. then to the uſe of James Plummer for life, re- 

mainder to Mary his wife for life, remainder to the heirs of James 

Plummer, on the body of Mary, remainder to the right heirs of- 

James Plummer: James Plummer having informed William Hambly 

of the agreement for the purchaſe of the intereſt of Alice Parker, 

and the co-heirs of Edward Parker, for 500 l. and 10 guineas, and. 

defired him to advance theſe ſums for the benefit of Plummer and 

his wife, he did advance the money, to be applied accordingly ; 

and it was thereupon agreed between Hambly and Plummer, that the: 

mortgage ſhould be aſſigned to a perſon in truſt for Hambly, to pre- 

vent a merger of the term, and that the inheritance of the premiſſes 

ſhould be conveyed to the co-heirs of Edward Parker, to the uſe of 

Hambly, his heirs and aſſigns ; but redeemable by Plummer and his 

heirs, on payment of principal and intereſt to Hambly: And the 

purchaſe 


L 


i SY. 4 Wl | 14 3 I I'Þ re 7 * 
in the Time of Lord Chancellor HARDWICkE. 
i | 1 WO, HR? n LI | | | 
purchaſe money of 500/, and 10 guineas having been paid to Alice 
Parker, and the co-hetrs of Edward, bv indentures of leaſe and re- 


leaſe of the 1ſt and 2d of September 1702, Alice Parker, and the © 


co-heirs of Edward; aſſigned to Peter Hambly the ſeven meſſuages 
for the remainder of the term of 50 years, in truſt for Milliam 
Hambiy; and by leaſe and releaſe of the 27th and 23th of September 
1702, Alice Parker, &c. conveyed the two meſſuages to William 
Hambly and is heirs, in truſt for James Plummer and his heirs, ſub- 


ject to the agreement between Plummer and Hambly of the 2d of 


Login nt ge 


Jam Plummer lived till 1710, and Hambly continued in poſſeſ- 
ion of the ſeven meſſuages till his death in 1717, without ever ac- 
counting for the rents thereof, and James Plummer dying without 
iſſue; five of the meſſuages, ſubje& to the mortgage, deſcended to 
Timothy Plummer, the brother and heir at law of James Plummer, 


who became intitled to the remainder in fee of the other uo of the 


ſeven” meſſuages which had been deviſed to Mary Plummer, and 
of which the fine was levied in 1699. 


Timothy Plummer, in his life-time, conveyed all the ſeven meſ- 
ſuages, for a'valuable* conſideration, to the plaintiff, and Timothy 
Plummer" dying ſoon after, the plaintiff obtained adminiſtration, and 
-infifts* he is become intitled to the equity of redemption, on pay- 
ment of what remains due on the mortgages or ſecurities to William 

William Hambly the defendant, the ſon and heir of Peter Hambly, 
and grandfon and heir of William Hambly, on his coming of 855 
had the poſſeſſion of the ſeven meſſuages delivered to him, and is 
now in the receipts of the rents thereof; and by his anſwer inſiſts, 


that his grandfather William Hambly entred on the ſeven meſſuages, 


above thirty years ago, and that James Plummer and his wife were 
well ſatisfied they had received more money from Villiam Hambly 
than the premiſſes were worth, and never during their whole lives 
demanded any account of the rents and profits, and therefore, by 
virtue of the ſeveral deeds, the will of his grandfather, who has de- 
viſed the meſſuages to the defendant for lite, and his iſſue in tail, 
remainder to his right heirs, and the great length of poſſeſſion in the 
premifſes,*without any account demanded or given. for the rents 
thereof, he inſiſts that he is abſolutely intitled in law to all the 
= meſſuages, without rendring any account for the rents and pro- 
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The firſt queſtion is, Whether a mortgage of two of the even 
houſes from Mr. James Plummer to Mr. William A is a re- 
deemable intereſt or abſolute. - | . 


It is very clear that the wife of Pig was entitled. to thoſe 
houſes ſubjeR to a mortgage made by Talbot her father; and on the 
2d of Jan. 1699, Plummer mortgages the ſame. eſtate, for 50 J. to 
ſecure this and all other ſums advanced by Hau | 


This upon the face of it is plainly a mortgage, png, Hambh, 
and thoſe who claim under him, have been in PE ever 
fince. | : 


Now Plummer and his repreſentatives a are certainly entitled to AY 
deem, had they come in a reaſonable time. 


Therefore the queſtion will be, Whether it may be redeemed 
in _—_ 


And I am of opinion, that the two houſes are ſtill a ye 
ren; and no bar ariſes from the length of time. 


There is no doubt, but if this mortgage had been made in the 
common form, and ſubject to a forteiture upon non-payment, the 
length of time would have been a bar, the courts of law and _ 
nn their rules by the ſtatute of limitations. 


But this is a conveyance of the inheritance for ſecuring the ſum 
of gol. or any other ſum advanced by Hambly, in truſt, that he 
ſhould continue in poſſeſſion till by perception of the rents and pro- 
fits he ſhall be ſatisfied the principal and intereſt upon ſuch ſums as 
he hath already lent, or ſhall hereafter lend, and ſubje& to this in- 
cumbrance to James Plummer for life, to his wife for life, and to 
the heirs of their two bodies; and in default of ſuch flue, to the 
right heirs of James Plummer. 


The mord, Nov there never could be a forfeiture under this deed; for the 
gee here was 


enly in the mortgagee was only in the nature of a tenant by elegit, and as ſoon 
nature of a - às His principal and intereſt was ſatisfied, by being paid off, or by 


tenant by ele- perception of rents and profits, the eſtate ceaſed in Hambiy ; and 


if, and as 
oon as his Plummer or his repreſentatives might have maintained an ejetment; 


principal and nor would any bar have ariſen from a length of time, unleſs the ſta- 


intereſl was : 
Cached, the tute Of limitation had run by the mortgagee's continuing in poſſeſ 


eſtate ceaſed ſion twenty years after the money had been paid off. 


in V lliam 
Ham iy; and Plummer, or his repreſentatives might have maintained an ejectment; nor unleſs Hambly had 
continued in poſſeſſion 20 years after the money had been paid off, could the ſtatute of limitations have fun. 


3 The 


in che Time of Lord Chancellor Happwicxe, 363 


I” 
The plaintiff has certainly a right to come into this court for an This rave 
account of the profits received: as in an ellgit, the conuſor has a may — 
right to come here to ſee if the conuſee upon the extended value has bere for an 


received a ſatisfaction for his whole debt, and if there is a ſurplus, to aeg of tbe 


8 profits re- 


have it paid over to him. by ceived, as in 
an git the 


conuſor has a right to ſee if the conuſee, on the extended value, has received a ſatisfaQtion for bis whole 
debt, and to have the ſurplus paid to him. | 19! 


I do not ſee this caſe at all differs from a Welſh mortgage, though In common 
1 do not ſay but there are circumſtances which may create a bar 2 y Ig 
even in that caſe; but in common eh mortgages on tendring tenoring prin- 
principal and intereſt, they may come into this court for a redemp- _ _=— in- 
ton at ay me. — 
1999 . SIONAL 1 þ 1 may come in- 
The firſt obje&ion was, that it is liable to all the miſchiefs in com- e. ie cou 
a . : : for a redemp- 
mon caſes, and is a breach of the rule laid down in this court by tion at any 


way of anulogy to the ſtatute of limitations. S time. 
| <> 


But to this I anſwer, that in the preſent caſe here is nothing for 
the ſtatute of limitations to operate upon, for here is no forfeiture ; 
indeed after the account is taken, if it ſhould appear that the mort- 
gage was ſatisfied by perception of profits twenty years ago, and 


that the mortgagee has continued in poſſeſſion ever ſince, the ſtatute 
of limitations will run. 


The ſecond objection was, It is very unteaſonable that a mort- 
gagee ſhould be a perpetual bailiff to the mortgagor. 


That will not hold here, for the mortgagee takes the eſtate ſab- 4 —5 « 
| jet to a perpetual account; and this court ought not to relieve u n 
him from his own contract and agreement. Rate, ſubject 


| to a perpetual 
account, he will not be relieved from his own contract. 


i 


Therefore I am of opinion the plaintiff is intitled to redeem The plaintiff 

upon the common terms of paying principal, intereſt and coſts, and — 
to have an account of what has been received, and what remains common 
due: and is not obliged to bring an ejectment for the poſſeſſion, but terms, and not 


ſhall have a decree for it here, aſter the mortgage is reported to be $4.08 cieft- 
2<Hatisfiede;;. | ment for the 
10 5 poſſeſſion, but ſhall have a decree for it here. 


It is like many caſes in this court, where, though the party has After aſſets 

2 double remedy, he ſhall not be put to that ex pence; as for in- are diſcover- 

ſtance, in a bill brought for a diſcovery of aſſets, after they are diſ- l Wer 

covered, the plaintiff ſhall not be turned over to a ſuit of law, but . 


0 . | | | the plaintiff 
. ſhall be decreed ſatisfaction for his debt here. = | ſhall not be 
To Wd 67585 2s C008 | | | turned over 
TY to law, but decreed a ſatisfaction here, 


1 
1 — 
: . 
* 1 ” 4 © . i 3 
. 4 - P 4 18 . « 
* . . 
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Lord Hard As to the five houſes, I am of opinion the defendant JFilliem 
we held he Hambiy is intitled to an abſolute eſtate, though it is an exceeding 
titled to an dark tranſaction; but yet it is not proper to direct an iſſue to try a 
geo eg truſt, nor do I remember any inftance of it; for as it depends upon 
hooſes, ond the ſtatute of frauds and perjuries, it is incumbent upon this court to 
ciſmiſſed the determine it; and therefore the bill muft be diſmiſſed as to any re- 
bill with ne- lief prayed with regard to five of the ſeven houſes in queſtion.” 


gard to any 
relief prayed U | | 
een. But 1 declare, acoording to the terms of the mortgage deed, the 
plaintiff is intitled to the redemption of tbe remaining tus bauſes, 
and direct the Maſter to take an account of the rents of tbe ⁰ 
houſes received by the defendant or William Hambly the mortgagee, 
and ſuch rents to be applied in paying the intereſt, and then in ſink- 
ing the principal, and upon the plaintiff's paying to the defendant 
what ſhall appear due to him for principal, intereſt and coſts, the 
defendant is to reconvey the ſaid mortgaged premiſſes to the plain- 
tiff, and deliver poſſeſſion to him accordingly. OS 


** 
Caſe 243. Smith verſus Nyat, July 21, 1742. 


Potatoes being A = bill was brought by the rector of a pariſh in Eſex for 
ave i. goo the tithes of potatoes ſown in great quantities in the common 


— 2 fields, and therefore claims it as a great tithe. | 

field, the rec- | | 
or dne The defendant the vicar inſiſts, that notwithſtanding it is ſown in 
them as a fields, it (till continues a ſmall tithe, and the quantity makes no dif- 
great tithe. - ference. F 
Lord _ | 
ewirke Hela, 

potatoes being Mr. Clark for the plaintiff cited Hutton 77. Cro. Car. 28. Whar- 


5 ton verſus Liſle in 4 Med. 3 Lev. 365. and Carth. and Deggs Parſ. 


tithe, we Counf. 177. in order to ſhew that the quantity made a difference, 
ſowing them and that when potatoes are ſown in gardens it is a ſmall tithe, but 


in greater . : 
quantities when in fields a lar ge tithe. 

makes no alter- | 
8485 The caſes cited by the defendant's council to prove it a vicarial 


tithe were Parry verſus the Biſhop of London, Hil. 1705. Wallis 
verſus Pain et al, February 8, 1738. The Attorney General ſaid, it 
would be a great inconvenience to the people of England if the 
rule which they have laid down for the plaintiff ſhould be eftabliſh- 
ed, that quantity will denominate it to be a great tithe. 


Lokpd CHANCELLOR. 
The queſtion is whether potatoes planted in fields are great, ot 


{mall tithes, 
2 


Potatoes 


in the Hime of Lord Chancellor HaAKDWIckE. 365 


Potatoes it their nature are ſmall tithes; then the queſtion will 
be, whether they receive any alteration of their right by cultivating 
in greater of ſmaller quantities. 


When the diſtinction of great and ſmall tithes was at firſt ſettled, The diftine- 
| probably it was upon this foundation, that the former yielded tithes 1 
in greater quantities, and the ſpecies of tithes which were called fnall tirhes 
ſmall produced but in ſmall quantities. | | might ariſe at 


firſt from the 
former pro- 


Though it might be arbitrary at firſt, yet it has grown into A-ducing great- 
rule, and fixed fo for the ſake of certainty ; nor is there any autho- fr. and the 
rity cited; where it is faid to be determined, that the rule of tithes —— — 
ſhall-depend upon the quantity, and not upon the nature. 


FF? 


In the caſe of Udall and Tindall, Cro. Car. 28. and in Hutton 78. Though Ld. 
it is ſo laid down indeed, but there was no judicial determination. 1 - dag 
And in Wharton verſus Lifle, 3 Lev. 365. and 12 Mod. 41. Ld. Ch: yerſus 1:7: 
Juſt. Holt did hold that the tithes ſhould be determined whether held tithes 


great or ſmall from their quantity and not their nature, but the judg- _ de- 
ment was Contrary. | | | whether great 


: ; : or {mall from 
their quantity, the judgment was contrary. 


II this fort of roots ſhould be called ſmall tithes when planted in If potatoes in 


gardens, and great when planted in fields, it would introduce the fond be dll. 


utmoſt confuſion, and muſt vary in every year in every pariſh. led ſmall 
11 | ——_— | 8 tithes and 


If the quantity will turn ſmall tithes into great, why will it not add te, 


turn great tithes into ſmall, when the quantity of great tithes is but every year in 
ſmall, Z every pariſh, 


An objection has been made, that if this rule ſhould hold it 
would put it in the power of the occupier to change the property. 
To which I anſwer ſo it will, for tithes are a fluctuating uncertain Where arable 


inheritance, and depend upon the courſe of huſbandry ; for a man | __— 


| , , —* paſture, it is 

may turn arable into paſture, and then the tithe being agiſtment, is - agiliment 

* tithe, an 

become a ſmall tithe fr om a great one. come a ſmall 
4 one from a 


Therefore I think as there is no judicial determination againſt great one. 
this, I 185 warranted in my opinion, that the tithe of potatoes is a 
ſmall tit 


e; and his Lordſhip decreed accordingly. 
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Caſe 274. The Earl of Coventry verſus Coventry, July 22, 1742. 


. HE queſtion in this cauſe arofe upon the will of Thema Lord 
Coventry, made in 1698. whether the teſtator by any words 


has diſpoſed of a manor called Tig more to the plaintiff "for if he 


has not, the defendant inſiſts, he is intitled to it as heit at law. 


' Thomas late Earl of Coventry being in his life-time ſeiſed in fee of 
the manor of Tigmore in the county of Bintoln, é did by his will 
« deviſe his freehold manors of Great and Little Milton in the coun- 


* ty of Oxford to his wife E/izabeth for her life, remainder to truſtees 


* and their heirs, to the uſe of his firſt and other ſons in tail male, 
*© remainder to his ſon Thomas Lord Deerburſt for life, and to the 
* uſe of his firſt and other ſons in tail, remainder to teſtator's ſon 
* Gilbert for life, and to his iſſue male, remainder to teſtator's uncle 
Francis Coventry for life, and his iſſue male, remainder to Thomds 
*« Coventry for life and his iſſue male, remainder to Henry Coventry, 
* and his iſſue male, remainder to teſtator's right heirs, ' And he 
* thereby willed that the manor or Lordſhip of Twigmore fhould be 
« exchanged for the inheritance of the prebend manor of Milton in Ox- 
* fordſhire, which be held by leaſe, and that the ſame ſhould be done 
* by act of parliament ; and that the inheritance of the ſaid prebend 
* manor after his death may be kept in his name and family, he gives 
* to Thomas Lord Deerburſt and Gilbert Coventry, and two others, 
* and to their heirs, the manor of Tuigmore aforeſaid, and. alſo the 
*< manor of Milton, to hold to them, their heirs and aſſigns for ever, 
to the uſes in this his will, and to hold the prebend manor of 
Milton, unto the ſame truſtees, their executors, &c. for and du- 
ring the term of years he had therein, and all his tenant right of, 
in and to the fame, to the end ſuch exchange might be made by 
<« at of parliament as aforeſaid, as ſoon as may be after his deceaſe, 


it being his will to be a benefactor to the church of Lincoln; ne- 


<< vertheleſs it was his will that the truſtees ſhould permit his ſaid 
wife Elizabeth to enjoy the manor of Tuigmore, and prebend ma- 
* nor of Milton, and to receive the rents to her on uſe until ſuch 
exchange could be made, and did alſo direct, that as ſoon as ſuch 
« exchange could be perfected, that the ſaid prebend manor of 
Milton ſhould be ſettled upon his wife for life, and aſter to his iflue 
** male on the body of the ſaid wife in ſpecial tail, with remainder 
+: 2 = ſame perſons to whom he had limited Great and Little 
« Milton.” | „a aid vial 


Thomas died ſoon after he made his will without iſſue male of his 
body by Elizabeth his then wife, and leaving ifſue by a former 
venter two ſons Lord Deerhurſt and Gilbert, both ſince dead without 


iſſue, and Thomas Coventry is alſo dead without iſſue male; Hlizabeth 
3 Countels 


in the Time of Lord Chancellor HARDWIcERE. 


Counteſs of C entry died in 1724. upon whoſe death the manor of 
Great and Little Milton veſted in the plaintiff for life, with re- 
mminders us before mentioned. „ * 


Eilbert Coventry ſurvived the other three truſtees, and left a 
daughter only, who married Sir William Carew, and by him had 
the defendant Coventry Carew, who is heir at law both of Gilbert 
the ſurviving truſtee, and likewiſe of Thomas the teſtator. 


If no exchange can be made, the plaintiff inſiſts the manor of 
Twigmore ought to be ſettled upon him for life, with remainder as 
of Great: and Little Milton, being the intention of the teſtator if 
exchange could not have been made, and that defendant ought to 
convey. the manor of Twigmore to ſame new truſtee, till an act of 
parliament can be obtained, 


The defendant Sir William Carew for himſelf, and as guardian 
for his ſon, fays, that Lady Ann Carew his wife, daughter of Gr/- 
bert Coventry, dying ſeiſed in fee of the ſaid manor af Tw:gmore, 
and leaving Coventry Carew her ſon and heir by this defendant, he is 
intitled to hold and injoy this manor as tenant by the curteſy, and 
that Coventry Carew his ſon is intitled to the reverſion in fee as heir 
at law of the teſtator, and likewiſe of Gilbert Coventry, 


The Attorney General for the plaintiff cited the caſe of Neys 


verſus Mordawnt, 2 Vern. 581. and the Attorney General verſus_ 


Fiennes, February 20, 1738. | 
For the defendant Mr. Murray cited the caſe of Burgoyne verſus 


Benſon, the 12th and 13th of May 1738. before Lord Hordwicke 
and Bellaſis verſus Compton, 2 Vern. 294. | | 


Lox CHANCELLOR, 


This comes before the court upon a bill brought by the prefent | 


Lord Coventry, to have the benefit of an eſtate by way of truſt called 
Twigmore in Lincolnſhire for himſelf, and for thoſe who claim under 
the will of Thomas Lord Coventry. 


By the will it appears the teſtator's intention was to ſecure eſtates 


in poſſeſſion and reverſion not only to his lineal, but the collateral 
branches of his family; for the introductory clauſe of his will ſhews 
plainly his intention to ſettle his whole eſtate. 


The teſtator was ſeiſed in fee of two manors, one called Great 
Milton, and the other Little Milton, and likewiſe of a leaſehold 
eſtate called the prebend manor of Milton under the church of Lin- 
<oln, and of a freehold manor called Twigmore near the city of 
Lincoln. be 

e 


27 


C ASE S Argued and Determined | 


He deviſes his manors of Great Milton, &c. to his wife Blizaber) 
for her life, remainder to truſtees and their heirs, to the ut of his 
firſt and other ſons by Elizabeth in tail male, Ge. with The will, 


then takes up the conſideration of the prebend manor of Malton, and 
minor of 7 W_nOy. 


70 : 4 14 


ane, the teſtator, died ſoon after. 


The counteſs his ſecond wife became intitled to both theſe ma- 
nors, till an exchange could be made; and during her life no ex- 
change was ever made, nor fince her death, and it is admitted the 
leaſehold eſtate is at an end, for it was never renewed. 1 


Gilbert Coventry, ſecond ſon to the teſtator by the firſt venter, was 
the ſurviving truſtee of theſe manors : He died without iſſue male, 
and left one daughter, who was his heir, and married the defen- 
dant Sir William Carew; ſo that the defendant Coventry Carew, her 


ſon, is the heir at law of the ſurviving truſtee, and of Thomas Lord 
Coventry the teſtator, 


The church of Lincoln refuſe to make the exchange; therefore 
the bill is brought for the making the exchange; and if the plain- 


tiff is not intitled to that, he prays that he may at leaſt have the 
manor of Tuigmore. 


Againſt this latter relief one general objecton, kf in behalf | 
of Coventry Carew, that he is the heir at law of the teſtator, and 
the plaintiff who claims under the will ſtands in no other light be- 
fore the court than as a volunteer; and therefore à court of 9 


ought not to interpoſe, but where the law has placed the e 
there it ought to remain. 


But this objection will not hold here, for Coventry Carew muſt 
take as a deviſee, or not at all, for the teſtator did not leave any 
thing to deſcend but appointed truſtees o all his real eftate. 


And it is by mere accident it comes to Coventry Carts heir at 
lem to the ſurviving truſtee Gilbert Coventry, and therefore hall 
make no more alteration than if it had fallen to the 
of _ other truſtee, | 


When ters | is a limitation to a truſtee, though een eat 
veſts in him, yet it is incumbent upon this court to declare, who 


ſhall have he beneficial intereſt, or otherwiſe truſtees would have 
the eſtate themſelves. 


4 The firſt queſtion, What i is the Intention of the eue, 0 the 
conſtruction of the will? ä | 


* _— * 
. 
. 3 — 0 


in the Time of Lord Chancellor Hazdwicks. 369 


It appears to me, his intention was, that a new purchaſe ſhould 
be made of the prebend manor of Milton, for particular uſes, vi. 
a proviſion for his younger children, and afterwards that the inhe- 
ritance ſhould go over in remainder to Thomas Lord Deerhurſt, &c. 
in order to keep the prebend manor of Milton in his name and fa- 
mily: This was his original and primary view. 


A ſecondary view was, to benefit the church of Lincoln, by gi- 
ving them an eſtate near Lincoln, and an eſtate of inheritance in 
polfeſſton, in lieu of the prebend manor of Milton, provided an act 
of parliament could be procured, 


The ſecond queſtion is, What would have been the effect 6f the 
exchange, had it been compleated ? 


As to this, I am of opinion, the plaintiff, and thoſe who claim 
under him, would not have taken by deviſe, but by virtue of the 
exchange from the prebend manor of Milton. | 


Suppoſe the exchange had been defeated by an eviction of the 
prebend manor, the perſon who had loſt the manor of Milton muſt 
have Tuigmore back again, and not the heir at law: And the truſ- 
tees would certainly have been truſtees for the cu que truſt of the 
prebend manor of Milton. | 


It is not clear in the law of exchanges, if there is an alienation In exchanges 


by one of the parties, and there is an eviction, whether the heir $5 an alten. 


on an aliena- 


at law or the alience ſhould enter; therefore this eſtate muſt be ta- tion by one 
ken to be ſubject to the ſame truſts as the eſtate in exchange would Par? and an 


| eviction, whe- 
have been. ther the heir 


or the alienee 


The third queſtion is, What is the equity that reſults, now „ 
exchange is not made, or perhaps never will, which the teſtator 
ſeems not to have had in his contemplation. 


The equity is very plain; where a ſum of money is given by the Where morey 
will of a teſtator to be laid out in the purchaſe of lands, or of lands 1 de 
r a - | aid out in 
in a particular county, and after they are bought, to be ſettled pon lands, and 
ſuch and fuch perſons: If a bill is brought here, the conſtant or- when bought, 


dinary courſe is to direct a purchaſe, and the produce of the money 8 22 


to go as the land it felf till purchaſed. ſuch perſons, 
| hs ME on a bill 
brought here, the courſe is to direct a purchaſe, and the profits of the money to go as the land it ſelf, till 


This comes very near the preſent caſe; I would put theſe caſes: guppoſe a di- 
Suppoſe there was a direction by a will to purchaſe a particular reftion by 
n will, to pur- 
chaſe an eſtate, which is afterwards ſwallowed up by an inundation, the money ſo deviſed ſhall not go to an 
szecutor, but as the rents would have done when the land was purchaſed, 


Vo . II. 5 B eſtate, 


370 


4 
828 


tiff could not have taken both 


CAS E s Argued and Determined 


eſtate, which is ſwallowed up by an inundation, as happened in 
Eſjex ; or ſuppoſe the will was to purchaſe an eſtate in ſuch a coun- 
ty, and it cannot be procured, what is the conſequence;\ ſhall the 
money ſo deviſed to be laid out go to the executor? No ſurely ; but 
it ſhall go in ſuch manner as the rents and profits would do when 
the land is purchaſed : Now I do not ſee any difference 'between 
directing an eſtate to be given in exchange, and directing his 
manor of Tw:gmore to be fold and ele into money. and 2 
5 for that purpoſe. 


Tuig more is deviſed to truſtees for the uſes, Cc. vide the will: 
Now the court muſt make ſuch conſtruction as will in the fir place 
effectuate the purchaſe. 


Another objection has been made, that the profits from 4 Aer the 
death, till the exchange ſhould be made, is an intereſt indiſpoſed of, 
and was compared to Lord Weymouth's caſe, 


But I think it is not at all like that caſe, for there the benen 
were totally undiſpoſed of; here the whole fee is given to traſtes, 
to the uſe of particular perſons, and for particular purpoſes. 


1. 


It is carried too far, when it is ſaid, no exchange can ever be e 


for there is no time fixed for it, and therefore there may come a 
. prebendary : at Lincoln who ny conſent to the exchange. 


Another obje&tion was made, that ating the leaſehold eſtate; in 
the prebend manor had been * 2 full, and to this time, the * 
eſtates. * 


This objection ſeems very ſpecious at firſt, but will not weigh in 


be preſent caſe; for I own I am not ſatisfied, whether the Hur 


65 tiff would not have been intitled to both. 


Next, as to the caſes. 


What I ground myſelf upon is, conſidering this in the Light of 


a purchaſe, which diſtinguiſhes it from all the caſes, and bring it 
to a commom equity. tt 21115 ,vc 


} Yu -TQ2OO! 


The caſe of Burgoyn verſus Benſon, relied on chiefly, for the de- 


| fendant, is attended with ſuch variety of circumſtances that it Can 
never be a preſident for this or any other.. ene 


8 2 


Upon the whole, I am of opinion, that the plaintiff i is iatitled to 
the manor of TWwigmore, and muſt decree the poſſeſſion accordingly. 


J Tau 4 rd 


in che Time of Lord Chanoellor Han pw iE. 371 


49. ee NQN8DIy©AL tie wo in) 321 | 
Haut 

' Howard verſus Hiplyns, July 21, 1742. 
= i H E [plaintif} has! brought this bill for a ſpecifick performance A proviſo bs 
of an agreement. 0 


Caſe 245, 


2 articles for the 


t if ei haſe of 
ae, that ir eber ſhould break the agreement, he ſhould pay 100 J. to the other; the d TY own _ — 


offered two years purchaſe more, accepted it, notwithſtanding his agreement. Lord Hardevicle decreed a 
ſpecific per formance of the articles. 4 


The plaintiff and defendant executed articles for the purchaſe of 
an eſtate z there was a proviſo in it, that if either fide ſhould break 
the agreement, he ſhould pay 100/. to the other: The defendant 
afterwards met with a third perſon, who offered him two years pur- 
chaſe more than the plaintiff, upon which he immediately accepted 
of it, notwithſtanding his agreement with the plaintiff, 


It was infiſted by the defendant, that the plaintiff had been a 
tenant himſelf for ſeveral years of this very eſtate, and that he de- 
preciated the, yalue of it, and made a falſe re reſentation in order to 
keep off 8, and to, ſecure it to bimſelf which is a fraud in 
the uind A fag therefore * defendant ought to be relieved from 
0 be na 5 


Þ 4 


It was inſiſted MT that it was the intention of the plaintiff 750 


and defendant, that upon either paying 100 l. the agreement ſhould 
nenen void. rear of 


Lonp Euanenl Ton, 115 1 

As to the defence of the ſtipulated ſum, I cannot take this, to The pry 
let off either party when they pleaſe, but is no more than the com- — 1 ho 
mon caſe of a penalty, for it might be inſerted by the plaintiff in will ot vacate 


order to be paid for his trouble of viewing and meaſuring the eſtate, my x png 
or it 15 no 


taking plans, &c. ſuppoſing the defendant ſhould not be able to more than the 
make out a title. common caſe 
| | of a penalty. 


{29 In. all — where _—_— are inſerted in caſe of a non- n-perform- A penalty has 
ance, this has never been held to releaſe the parties from their agree- neff been 


held to re- 
ment, but oy muſt Feen it notwithſtanding. leaſe ie 


from their 


555 ik thace wt been evidence, which had proved a miſre- Sons 

" profintation of the farm by the plaintiff to a gentleman who had N 

deſire of purchaſing it, that would have been a reaſon for ſetting mult perform 
aſide the agreement, and would have rebutted the equity the plain- em 


ſtandin 
biff has of a ſpecific performance of the agreement. E 


But 


But the proof does not come up to this, nor is the perſon, who 
is pretended to have dropped the purchaſe of the eſtate merely upon 
the falſe ſuggeſtions and miſrepreſentations of the plaintiff, examined 
as to this fact, and therefore I muſt decree a ſpecific performance of 
theſe articles. 


As to the increaſe of purchaſe money given by the-defendant Nor- 
209d to the defendant Hophyns, which muſt now be refunded to the 
defendant Norwood, he can receive no more from the Plaintiff than 
the ſum agreed to by the articles, but I cannot make any decree 
as between co-defendants, unleſs I have their confent, and therefore 
ſhall leave this matter open. | | 


Caſe 246. | Ulrich verſus Litchfield, July 235 I 742. 
M. P. gave Queſtion aroſe in this cauſe upon the will of Mary Paravacini. 


her real and 
perſonal eſtate 


to the plaintiffs, equally between them; and on the death of one of them, the whole eſtate to James Ulrich 
in tail; and for want of ſuch iſſue, to Richard Ulrich in fee, with a few pecuniary legacies, and charged her 
real eſtate with the payment, if the perſonal eſtate ſhould not be ſufficient ; and by her quill declarid foe 
gave all the reſ and refidue of her penſonal eftate to ber uncle Leonard Collard's three daughters. 

The council for the reſiduary legatee offering to read the parol evidence of the attorney who drew the 
will, that he had expreſs directions to give the perſonal eſtate to the three daughters of Leonard Collard: 
Lord Hardrwicke ſaid, this was not a caſe where parol evidence can be read, though there were ſome thing. 
here which might make a judge wiſh to admit it. 6; 8 | 


She bequeathed her real and perſonal eſtate to the plaintifts 
Elizabeth Travers and James Ulrich, equally between them for 
* life; and upon the death of Elizabeth Travers, ſhe gave the whole 
eſtate to James Ulrich, in tail general, and for want of ſuch iſſue, 
© to Richard Ulrich in fee, with a few pecuniary legacies, and 
charged her real eſtate with payment of theſe legacies, if her 
«« perſonal eſtate ſhould not be ſufficient ; and by her will declared 
«« ſhe gave all the reſt and reſidue of her perſonal eflate to her uncle 
Leonard Collard's bree daughters; and particularly gave to Mrs. 
* Suſanna Litchfield 101. and made her executrix.“ | 


Mr. Wilbraham, for the reſiduary legatees, inſiſted, that , aud 
refidue of her perſonal eſtate, muſt mean the reſidue after the par- 
ticular legacies are paid off; and could not refer to the beginning 
of the will, becauſe there a fee is deviſed, and canſequently the 

teſtatrix has diſpoſed of the whole: That parol evidenge:iin this 
caſe may be admitted of the attorney who drew this will; that he 
had expreſs directions to give the perſonal eſtate to the three daugh- 
ters of Leonard Collard, that to be ſure, things which are quite eon- 
trary to the will, ſhall not be proved by parol evidence, but that 
it may be allowed to explain words in a will, eſpecially in this 
caſe, where it appears to be merely a blunder in the drawer : = 
3 cite 


in the. I ime of Lord Chancellor Hathwicke. 373 


cited the caſe of Pendleton verſus Grant, Ex. „ Ar. 231. and 
N Velde Flo u, a Vern. 393. 


Ia the preſent cat. | be ſaid, it does not intrench upon any of the 
uy. With regard to parol evidence, but only clears up whe, was 
intended to have the perſonal eſtate, where the whole is devifed to 
two different perſons ; and that it ſcems clearly to be à Wiiridee 
in the drawer of the will, becauſe the deviſe in hs firſt fart of it 
38 proper only in the dilpobog of real eſtate. 
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Where there is a deviſe of an eftate to one ae at the begin. l he fe 


ning of the will, and a deviſe of the ſame eſtate to another at the 1 - wc o * 
= of it, there have beers determinations that they ſha#i take as 4 4vite of 48 
jointenants. eſtate to 4. at 
2 = * 1 | 04 8 . 5 
The conſideration before me is as to the perſonal eſtate, the pay os 
| | s will, they . 
There are two queſtions : Fa, 
. rſt, Whether I ought to admit parol evidence to explain the 4 % 


intention of the teſtator, 4 


And as to this f am of opinion, it is not a- caſe in which parol Courts of law her e bee 


— 


evidence can be read, and would be of dangerous conſequence; it m0 mi poo 2 4 = 72 org 2M q 
is tue; there: are fine things here which would make a judge dend Wen 2 ee, 
wiſh to. admit it ber Buff not follow my inclinations: only, for caſes only, 9 ee . 
I do not know, that upon the conſteuction of a will, courts of certain me 4 . . 


rſon, where 1 | 
law, of equity, admit Parol evidence, * in two caſes: F irſt, — are two e e 5 


elſe when there has been 2 miſtake 1 in na ch chriſtian or ſurname, pier _— AO SL 


where there 


this aon an abſolute neceſſity, as in in Lard Cheyney's cafe, where has been 4 J 


there were two ſons of the name of un, 5 Co. 68. and i the — 


had. not let in ſuch. evidence, it would have made the will void, ſurname, and 

notwithſtanding, there was ſuch a perfon as Jobn, &c. and thei reſulting 

doubt was. only which of them was meant, r too hg earn 
| ne ata was: olearly diſigherited. _ ; a5 


where an ex- 


pt The ſecond caſe i is, with regard to reſulting truſts relating to-ger- — — Ne S 1 
fonal eſtate where a man makes a will, and appoints an executor, and the next 73% 2 74>. 3 


8 3 i * 

a ſmall legacy, and the next of kin claim the reſidue, ,.. . , kin claim - ce 
7 the reſidue, 
* . there parol 


Ander rebur the reſulting truſt for the next of kin, in the proof is ad- 
caſe of Lirtliebury. verſus Buckley, Eq. Caf, Ar. 24.5, and the Caumtgſt ran 


aſcertain who 


verſus the Earl of Gainſborough, 230. Parol proof was admitted to wa to have it 
aCeotain the n who \ Was to have the reſidue. 


01. 1, "a8 It 


* 


| 
f 
| 


T7 is. V. 
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- - It is very true, caſes may be cited where Lord Cuper has admitted 
ſuch evidence ; for he went upon this ground, that it-was by way 
of aſſiſting his judgment, in caſes extremely dark and doubtful, 


Lord Hard- oy I have the greateſt deference for his judgment, but muſt own 
woicke not fa. I was never ſatisfied with this rule of Lord Cooper's, of admitting 
tisfied with . . 1 

Lord C-wper's parol evidence in doubtful wills: beſides, he went further in the 
rule of admit great caſe of Strode verſus Rufſell, 2 Vern. 021. in which there 'was 


img parotevt- an appeal to the houſe of Lords; Mr. Juſtice Tracy, who aſſiſted 


dence in 0 bod : 
doubtful wills. Lord Cowper in that cauſe, was at firſt of the ſame opinion with 


Rn him, but upon conſidering it more, diſavowed his firſt opinion, and 
gel mance was clear that it could not be admitted; and this alteration in his 
Cœauper 8 judgment was mentioned in the houſe of Lords. | 
Strod: verius : | | SICTIETY 
Rull, was at firſt of the ſame opinion with him, but on conſideration, clear the evidence could not be ad- 
mitted ; and his alteration of judgment had weight in the houſe of Lore. N. A. 


0 — 


In Slim In the caſe of Selwin verſus Brown, Caſes in tbe time of Lord 


_ — Talbot 240. I Was of opinion that it ought to have been admitted; 


avicke ſaid he and even Lord Talbot, when he had heard the cauſe, had a re- 
was for ad- morſe of judgment at the ſame time he rejected the parol evi- 
1 Talbot, dence ; . but the houſe of Lords refuſed it as of moſt miſchievous 
who het « conſequence, and affirmed the decree,  _ 5 28 
remorie o 


og 6 — Item, I give to Jobn . 101. and ſeveral legacies to others, and 
tr ir altered 
f Lords re- ae, I, | 3 
ed ir, and Here is undoubtedly a contradiction and repugnancy in the words; 
2 med the for in the firſt place ſhe has given all her perſonal eſtate to the plain- 
N tiff, and yet legacies come afterwards, and a deviſe of the reſidue. 


What then muſt be the conſtruction. 


| 3 „ + 
Where the As to the general queſtion, where the ſame thing is deſcribed, 
lame thing is generally, and given to two different perſons in the former and latter 


2283 nag part of a will, Lord Cote was of opinion, the latter words ſhall re- 


* rent perſons, voke the former; but in Plowden, in the caſe of Paramore and 


Lord Cote ſad Yargley, it is ſaid, they ſhall take as jointenants : I own the reaſon- 
the latter 


words ſhall ing in Plowden is not convincing to me, but rather incline to Lord 


revoke the Cole's, though the latter caſes have taken it otherwile, 
former ; but 5 


in Plowden, in the caſe of Paramore and Yard!cy, it was held they ſhall take as jointenants; but Lord Hard — 
awicke {aid he rather inclined to Lord Coke's opinion. | | TI 

But no certain rule is to be laid down as to conſtruction of de- 
viſes ; and ſo ſays Swinburne in the 7th part, chap, 21. but they 
mult depend upon their particular circumſtances. Ef 


In 


in che Time of Lord Chancellor Hazpwicxzs. 375 


In the caſe of a ſimple legacy, if a man makes a will, and gives Where a man 


3 horſe to A. in the firſt part, and in the latter end of it gives the % in e 


ſame horſe to B. it is a revocation of the former legacy, and there- fit part, and 
fore Swinburne is miſtaken in point of law. | in the latter 
| | 2 ' - end the ſame 


horſe to B. 


Upon the whole of what Swinburne ſays, the reſult is this, That it is a revo- 
if the ſame thing be given to two perſons, they ſhall take as joint- gen, and 
tenants, unleſs there is ſomething to indicate and prove the intention as 


of the teſtator to revoke and vary the deviſe. vols of kw, 
| in ſaying they 

| | * . --- $M ſhall ; ke 

Now try the preſent caſe by this rule, and ſee if it does not come jointen 4 


exactly within it. 
The teſtatrix by giving legacies after the deviſe of all the perſonal 


eſtate, has varied the will pro tanto. 


It is truly ſaid that a man may give the whole in a former part, 
and qualify it afterwards, and till the firſt legatee is intitled in part. 


But here, in caſe the whole perſonal eſtate ſhould not be ſuffi- W 
cient to pay the legacies, ſhe charges the real eſtate with them, upon trix's char- 
a ſuppoſition that the other might not be ſufficient, and therefuce is Sing the real 


a plain indication of her intention in one event totally to revoke the n | 
deviſe of the perſonal eſtate. | | the perſonal is 


not ſufficient, 
ſhews her intention in one event totally to revoke the deviſe of the perſonal ; and there being an alteration 
of her intention before ſhe finiſhes her will, the conſtrud ion is, ſhe has altered her intention throughout, and 
the plaintiff is not intitled to any part of the perſonal eſtate, but the reſidue belongs to the three daughters of 
Mr. Leonard Collard; and Lord Hardwicke decre edaccordingly. n 4 OS; 6 


Then it muſt be admitted that here is an alteration of her inten- 
tion, as to this deviſe before ſhe finiſhes her will. 


Afterwards ſhe ſavs, I give all the reſt and refidue of my perſonal * 


/ 


efate to my uncle Leonard Collard's three daughters. 


What is the conſtruction then? Why that the teſtator has made 
an alteration in her intention throughout. | . 


Mr. Brown would endeavour to find out a reſt or reſidue, not- 
withſtanding all the perſonal eſtate is given away to the plaintiff; 
and that is ſuppoſing the plaintiff had died in the life- time of the 
teſtatrix, then it would have ſunk into the reſidue as a lapſed legacy, 
and the three daughters of the uncle would have been intitled under 
the deviſe of the reſt and reſidue. ä 


But this will not hold; for when a perſon makes a will, and 
giyes particular legacies, it is not ſuppoſed to be in the view of the 
teſtator that legitees will die in his life-time, nor does he prone | 

or 


* 
0 


[5 
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for that aceident; and this is the reafon it is called a lapſed legacy, 
becauſe the teſtator had it not in view at the time of the will. 


Fane verſus Fane, 1 Vern, 30. is ſtrong to this ite, 


DP pon the whole, I am of opinion the plaimiff is fot incite © 
555 "0p 228 the eſtate, 


e : Salter verſus Saltern, July 24, 1742. 


Where there * es words of the will upon which the queſtion wole wwe 
is a deviſe of « I give unto my grandſon alſo a leaſe that I did take, being 


ven d „ wart of the lands called Burton, unte Jah, Saber and his 


man, and if cc bas if he ſhall happen to die without ers of ** then he 


he die without 
es 18 deviſes it Over. 


der over, the | 
whole intereſt It was faid by council, that a deviſe to a man generally and for 


_— be fa life of a chattel intereſt, and if he die without iſſue, or if he die 


otherwiſe if a without hears of his body, remainder over, that it fhall be conſtrued 


— in this court to mean a dying without ifloe at the time of his death, 
taker makes 

no uſe of his 

power, on his 
death it veſts 
in the zemain» I know of. no ſuck rule; for in thoſe. caſes, where. the court has 
der man. wh reſtrainedl it to a dying without iſſue at the time of the deuth of rhe 


_— — firſt taker,” it has ariſen ſrom ſome other words, which ſhe the in- 


tention of the teſtator to confine it to ſuch a dying without iſſue. 


7 


gy . 


— . — — ons ol 


Where there is a deviſe of a leaſe for years to a man, and if he 


die without iſſue remainder over; there is no doubt but the whole 
intereſt veſts ig the firſt taker ; otherwiſe if it had been a leaſe. for 


„ lives, for there the firſt taker had a. power over it only during his 
3” own _Iife to have aiſpoſed of it, But if he makes no uſe of that 


power; immetizeely upon bis death it veſts in the a 5 
2 as a ſpecial occupant, 


Cale 248. © = Hodgewarth verſus Crawley, Jay 26, E711. 3 


— 71 Deviſe to truſtees of a ſam of money to be laid out in .. 
from 4, I chaſe of an annuity clæar for A. 3 ph | 


means free 
from taxes. Lord CHANCELLOR, 


I muſt direct the truſtees to lay it out in the purehaſe of an an- 
nuity free from taxes, which is the proper — of the' word 


clear, 


3 5 
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Smith verſus Fellows, July 26, 1742. Caſe 249. 


HE queſtion in the preſent caſe is, Whether a freeman of At 4 
London (by aſſigning over ſome leaſehold houſe ſtees Londen af; 

onaon (by aſſigning over fome leaſehold houſes to truſtees Landen zflign- 

for particular purpoſes, reſerving to himſelf an eſtate for life, where <4 over lese. 

the truſt was not to commence till after his deceaſe) has not been adde fr 

guilty of a fraud upon the cuſtom of London. particular pur- 

oſes, reſerv- 

ing to kimſelf an eſtate for life, where the truſt was not to commenee till after bis doteale. Lord Hart 
awicke held it to be & Fraud on the cuſtom, and decreed it to be cancelled, 


he caſes cited to prove it a fraud were City verſus City, 2 Lev. 
130. Hall verſus Hall, 2 Vern. 277. and Turner verſus Jennings, 
2 Vern. 612, and Corterell verſus Cotterell, at the Rolls, 1736. 


Lord CHANCELLOR, 


I am of opinion that this is a plain fraud upon the cuſtom, and 
therefore decree the deed of aſſignment to be cancelled, and the 
defendant to account for the leaſchold premiſſes, as part of the free- 
man's perſonal eſtate ; and the Maſter likewiſe to take an account 
of what rents and profits have accrued upon the ſaid leaſehold houſes, 
ſince the freeman's death, and to pay his debts in a courſe of admini- 
ſtration, and out of the clear ſurplus, to allow the widow's chamber 
in the firſt place, then the refidue to be divided into three parts; the 


firſt to go as the widow's ſhare, the ſecond as the orphanage, and 
the third as the dead man's part. 


Legard verſus Sheffield and others, July 27, 1742. 


2 — — — 


Caſe 230. 


Lord CHANCELLOR. 


» o GP **-» 


--- „ 


HE plaintiff, an infant, has not replied to Lord Mountjoy's If a plaintf, 
anſwer, who, by his pedigree, makes himſelf to be one of 4 ay 
the heirs at law to the Duke of Buckinghamfhire ; and if the plain- 118 


it is an admiſ- 


tiff had been of age, it would have been an admiſſion of the facts fion of the 


in the anſwer; but an infant can admit nothing, and therefore his . 
not n does not affect him; and for this reaſon; you muſt an infant can 
read the evidence of the pedigree, that I may judge whether it is TS 
clearly made out this defendant is an heir at law. his not y. 
| ing does not 
affect him. 


Vol. II. 5D The 


— — ny 
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Caſe 251. The Attorney General at the relation of Clarke and others 
verſus Montgomery, July 28, 1742. 


Lord CHANCELLOR, 


The court HERE there are two trials, and the laſt was at the bar, 
— this court has ſuffered the laſt to prevail; and to lay down 
2 + a rule that there muſt be three, will be attended with-great expence; 
from the ſo- what turns in favour of the laſt trial, is the ſolemnity and length 


* ge of examination, and the reaſon for direQing a trial at bar is in or- 


examination. der to that. 


* 


The laſt verdict here was on further evidence, which makes this 
a ſtronger caſe than the common one, where there are two trials 
on the ſame evidence, and therefore I ſhall not grant a new trial 


on that ground. 


An original I do declare, that for the future, I will not anſwer a petition for 


— — za new trial, where the caſe comes on upon the equity reſerved, for 
vew trial, and T do expect an original motion to be made for that purpoſe, other- 


the court will wiſe it is tending to great delay. 
not anſwer a 


— „There were ſeveral proceedings in favour 'of the will, which 


— — make it reaſonable to hear what the judges ſay to the verdict. 
upon the 


equity re- 5 pe 3 
ſerved, Let it ſtand over to the firſt day of rehearing in the next term, 


for that purpoſe. 


Caſe 252. Montgomery verſus Clark and others, November 25, 1742. 


Lord Hard. A was made on behalf of the plaintiff, as heir at law, and 


»vicke thought next of kin to Elias Turner, whoſe will has been ſet aſide for inſa- 


it an abſurdi- ©, 
Oy a will nity, that Mr. Clark, one of the truſtees, and executors of the will, 


let aſide at may pay into the bank what money he has already received from 


'aw forthein- the teſtator's perſonal aſſets, and that he may be reſtrained from get- 


ſanity of the 


tellator, may ting in any more for the future. 

ſtill be litiga- | 1 
A Mr. Clark's council inſiſted, that notwithſtanding there 1s 2 
eltate in the verdict at law againſt the will, it affects the teſtator's real eſtate 
eccleſialtical only; and that he, as executor, is ſtill at liberty to ſupport the will 
court, and ex- , - ne Dee” in the 
prefied a wiſh in the eccleſiaſtical court, and therefore intitled to gather in 


the legiſlature aſſets of his teſtator to defend the validity of the will. 


would find a 
remedy for it. 


LORD 
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Lord CHANCELLOR, 


I have often thought it a very great abſurdity, that a will which 
conſiſts both of real and perſonal eſtate, notwithſtanding it has been 
ſet aſide at law for the inſanity of the teſtator, ſhall ſtill be litigated 
upon paper depoſitions only in the eccleſiaſtical court, becauſe 
they have a juriſdiction on account of the perſonal eſtate diſpoſed 
of by it. | 


I wiſh gentlemen of abilities would take this inconvenience and 


abſurdity into their conſideration, and find out a proper remedy by 
the aſſiſtance of the legiſlature. | 


But, as the law ſtands at N it is not in the power of this 


court to interpoſe, ſo as to ſtop the proceedings in the eccleſiaſtical 
court. | | 


The teſtator has left a very large perſonal eſtate, but has not 
truſted Mr. Clark alone, for he has appointed three more truſtees, 


who have a joint power, ſo that no one of them can act ſeparately. 


And therefore, to anſwer the end of the motion, this method. mu 
be taken, To 


I will direct Mr. Clark, who has received 1000 I. of the teſtator's The defendant 
money to pay it into the'bank, not to the account of the truſtees, ordered mow 
but in the name of the accomptant general; and that there ſhall be | 100 7 
a receiver appointed of the whole eſtate, who ſhall pay in what he ofthereſtator's 
receives from time to time, into the bank, with the accomptant money, into 

a >." R ao _— 3 the bank, in 
general's privity, whilſt the validity of the will is conteſting in the 


a the name of 
eccleſiaſtical court. the Accompt- 


4 | ant general ; 
and his Lordſhip appointed a receiver of the whole eſtate, to pay in, from time to time, what he receives 
whilſt the will is conteſting in the eccleſiaſtical court. 


Clerk and others verſus Miller, at the Rolls, July 28, Caſe 253. 
eee EVE 


AP covert having a ſeparate eſtate, ſets workmen to work 1n A feme cover: 
her huſband's houſe, without his directions, and promiſe to pay N 
them; there are other creditors on the ſame foot. employ's 

: workmen in 


her huſband's 'houſe, without his directions, and promiſes to pay them; the Mofter of the. Roli doubted, 
whether a parol promiſe can ſubject lands, but ſhe ſubmitting to pay, he decreed accordingly. 


The bill was brought by creditors againſt the repreſentatives of 
the huſband, and the widow, to have the ſeparate eſtate of Mary 
Milter, 


W— BDX— — —— <4 — 
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Miller, and alſo the aſſets of the . 1 — wait: 
faction of their debts, boatgt 


: Maſter of the Rull: 1 doubt, whether upon the bare promilc 
only, that is but parol, her lands can be ſubjected, which is what 
is prayed by the bill; but ſhe ſubmitting by Her n to pay, 
. this a good reafon for decrteing a „ teh 


be 254 © — verſus Puling, Jah 29, 1742: | 
Lens CHANCELLOR, 

On a bill 1 HERE a bill is brought in this court to have a partition 

3 between two jointenants, ot tenants in common, the pfain- 


jointenants, tiff muſt ſhew a title in himſelf to a moiety, and not alledge gene- 


= _— rally that he is in poſſefſion of a moiety, and this is ſtricter than « 


title in him. partition at law, where ſeiſin is ſufficient ; the ſtatute of 8 & 9 V. 3. 


— * c. 31. was made for that reaſon. 
is in poſſfion- | Here the reaſon is, becauſe conveyances are directed, and not a 


of a moiety. partition only, which makes it diſcretionary in this court, whether 
where a plaintiff bas a legal title, they will grant a partition or not, 
and where there are ſuſpicious circumſtances in the plaintiff's title, 
the court will leave him to law? 


But this being founded on an equitable title, I wile. determine | 
it, or otherwiſe it would be without remedy, J 


The plaintiff need not in his bill ſet n e hat « 
general ſeiſin in fee. 


There was a decree at 1 Rolls for the Maſter to ook into 
the caſe. | 


The Maſter's report ſtates the title, ſuſpicious circumſtances of 
forgery appeared in the plaintiff's deeds; which, though not forged 
by him, yet if forged, invalidate the plaintiff's title: An order was 
made to look into the deeds, upon which the plaintiff deſerted that 
title, and ſet up another, and prayed leave to bring a ſupplemental 
bill on that new title, and there are evidences of a forgery, 


It was inſiſted on the aa part, there ought to be a trial 
at law. 


But the defendant i is not concerned to litigate this title as to any 
right of his own, only ſo far as to ſee that he has not a precarious 
partition, and a bad conveyance, and that in a caſe where it is dif 

| 3 cretionary 


in che Time of Lord Chance! lor 4H, ROWIEKE, 


cretiotlary in the court to grant partition or TP and would 'put 
the defendant to a great expence. 


The evidence here is all on one fide againſt the deeds: But, 
on the contrary, the title is deſerted, and therefore it is not in- 
cumbent on the court, where deeds are ſo impeached, to grant a 
trial between parties concerned. 


There have been caſes where the court has condemned deeds 


without a trial, for inſtance, Jahn Ward's caſe, who was directed 


to be proſecuted by the Attorney General, and this by order of the 
Houſe of Lords. 


The title on the original bill muſt be laid out of the caſe, and 
diſmiſſed with coſts. 


As to the title on the ſupplemental bill, the objection to it is, 
tai it only ſhews an equitable title, not a legal one. 


"q8r 


Where a fine and nonclaim is levied by one who got poſſeſ- The court will 


ſion under a forged deed, a court of equity would decree againſt 
the fine. 


But 1 moſt in this decree direct the plaintiff to procure a con- 
veyance by his truſtees, and the Maſter to conſider who are ſuch. 


Further objections have been made to the title: Cireummſtances 
of fraud in the conveyances, want of conſideration, &c. 


Theſe objections are not ſuch as concern the defendant in reſpect 
to the partition, for if the owners were in equity intitled to have a 
reconveyance on the fraud, yet the defendant not being privy, and 
the perſon being in poſſeſſion who had the legal title, and being 
party to the partition, the relief would nct extend to that, if equally 
made, but the court would decree ſubje& to the partition; if, in- 
deed, it was defective in law, that would be an objection, but as 
they muſt come into equity, they muſt do equity to the defendant. 


The laſt cnfderation i is, what Iam to do? I am of opinion, that 

1 a partition on the ſupplemental bill, and the parties 
on both ſides are to procure the truſtees to convey ; and the Maſter 
will conſider of that on framing the conveyances ; and if any doubt 
thall ariſe, may come before the court on exceptions. 


The plaintiff muſt pay the whole coſts of the firſt ſuit on the ori- 
ginal bill; and I muſt reverſe the decree on the original cauſe with 
coſts ; and on the ſupplemental bill make a new decree for parti- 
tion, and reſerve the cofts, 

Vo I. EI. 5 E Connor 


decree againſt 
a ſine levied 
under a forg- 
ed deed. 


N 
1 
; 
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Cafe 255. Connor verſus The Earl of Bellamont, July 31, 1742. 


- 5 — H E queſtion was, Whether Engh/h or Iriſb irtereſt ought to 
coated h be allowed ? In the preſent cafe the debt was contraRed in 


England, but England, but a bond taken for it in Ireland, to be paid at a certain 


the bond taken 
for it in fre. diine, and at 7 per cent. 


land, to be ft "Or ©: 


am. pane Loup CHANCELLOR, 5558 


r It is inſiſted the bond ought to carry Egli intereſt, an dif it 


2 had been a ſimple contract debt only, Y ſhould have been of opi- 


A, aon it ought, and the variation of place would have made no 
difference. | 


4 

| 5 But where the ſecurity is given upon an eſtate in Veland, it muſt 

de conſidered as referable to the place where it is made, or who 
would lend money upon Tr:/þ ſecurity ? 


As to the caſes of Lord Ranelaugh verſus Sir Jobn Champante, 

2 Vern. 395. and Prec. in Chan. 128. cited by Mr. Browne ; they 

are quite different from this, becauſe the bond for PR the N 
was executed here in England. 


There might be many caſes cited ; as for inſtance, the tranſactions 
among merchants with regard to the reſpondentia bonds, which carry 
10 per cent. though entred into upon an agreement made in Eng- 
land; yet, as they relate to matters ariſing in the Eaſt Indies, 


they will not be deemed uſurious, but hall de en th the 
el | 


II I was to lay down a rule, that where the contract 3 in 
England, notwithſtanding the ſecurity is taken in Ireland, and the 
eſtate lies there, it ſhall be governed according to the rate of in- 
tereſt upon money in England, it would de attended: —_ ill 

conſequences. | nag 19019 
Ing 

But here is a much ſtronger circumſtance in this caſe, for there 
was actually a fall of Timber upon an eſtate, in. Ireland, and a thou- 
land pound raiſed off Irifb money to pay of the debt, 


"Therefore let the exception to the Maſter's lowing 2 nen 
upon the bond, be over- ruled. 


in the Time af Lord Chancellor HaaD]-ͤcRx. 383 


Staunton verſus Oldbam July 31, 1742. Caſe 256. 


Lok CHANCELLOR, 


i! *HIS, comes before me upon exceptions to a Maſter's report, 
to whom the cauſe was referred, upon à decree to account. 


s ” 
- -%* 


The court, where there is ſuch a decree, never ſuffer it to he The court ne 
ſigned and inrolled, becauſe it ties up their hands, if there ſhould ger, duften * 


have been any defect in the directions of the decree, from relieving — . 


in that particular, and defects are very frequent in cafes of this na- _ — 4 
ture, and therefore the decrees are left open, in order to give parties 10 — 
an opportunity to rehear, where directions in a decree are im- hands from 
perfect. relieviog. 3 
there ſhould 
| have been any 
defect in the 
directions of 
the decree. 


Caſe 257. 


Parteriche verſus Poulet, Auguſt 2, 1742. 


| Loxpd CHANCELLOR, 


FX 7 HERE plaintiff is charged by an anſwer, he muſt dif- A charge by 
charge himſelf by proof, and cannot do it by reading the aniver, mutt 


| be diſcharged 
wh gf, a be may at law Ss 
An exception is taken to the Maſter's report, that he has charged © **19"t for 

| —_— , , f life though 
the tenant for life without impeachment of waſte, with ſeveral ſums without im- 
for the repairs of tenants houſes upon the eſtate. {3b FOES 
A tions? un | waſte, ſha 


214 4 75 2 : h : - p N obli d to 
Lord Hardwick: over-ruled the exception, and ſaid, notwith- keep tenants 


ſanding tenant for life is without impeachment of waſte, he ſhall houſes in re- 
be obliged to keep tenants houſes in repair, unleſs the charge is ex- P 
ceſſive, and ſhall not ſuffer them to run to ruin. pen 

[It 10 91 | | | : 
A queſtion aroſe upon the ſpecial matter of the Maſter's report, Not only con- 
whether parol evidence ſhould be admitted to explain a written gude = 


ſtatute of 


agreement, frauds, but to 

den t e t i 95645 | W. 0 Gn. 

110 {4 © Fi; 1 V ' | by law before the 
"Lord" CuHRNCELLOR. | fſtatute, to add 


» 0 | 0 3 | * any thing 5 

Where a marriage agreement is compleat, and reduced into deeds an 1 

TPP | bg . : in writing dy 
and wtitings, to ſuperadd any thing afterwards is a very unfavour- * 

able caſe. dence. 


By the ſettlement the portion of the wife appears to be 5300 /. 
and at the ſame time ſhe gave a bond to the huſband's father in the 
penalty of 1400 J. for ſecuring 700 J. and ſigned by her, but at the 

3 bottum 
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bottom the huſband in his own hand has written, I own this to be 
my debt. 


Parol evidence has been read to explain this affair; but I am of 
opinion that evidence muſt be laid out of the caſe, and no advantage 
ought to be taken of it by either fide. | by 


As I am obliged to confine myſelf to the deeds, it appears to me 
to be an extortion in the father of the huſband, after every thing 
was agreed, | 


The wife ſigns the bond, and the huſband at the bottom writes, 
T own this to be my debt; what is the natural conſtruction? why that 
the wife became ſurety for her intended huſband to pay the father 
this ſum, moſt probably for a debt the ſon owed the father. 


To add any thing to an agreement in writing by admitting parol 
evidence, which would affect land, is not only contrary to the ſta- 
tute of frauds and perjuries, but to the rule of common law, be- 
fore that ſtatute was in being; and therefore I ſhall direct that the 
wife's real eſtate ſhall not be charged with the payment of this bond, 


A huſband has The wife too in this caſe had a ſeparate eſtate by virtue of the 


wag marriage ſettlement; the huſband had an incumbrance upon his 


ate, the wiſe eſtate, the wife advanced money to pay it off, and the receipt from 
ge hg the mortgagee was delivered to her; the queſtion is, whether this 
* 3 ir was a bounty, or a loan only from the wife, for the receipt is not 
ſhe ſarvives, produced ; if it is by way of loan, ſhe having a ſeparate eſtate, muſt 


—— conſidered as a diſtin perſon, and is equally intitled to ſtand 
only as a in the place of the mortgagee as a ſtranger : and it is like this caſe ; 
pledge, and ſuppoſe a huſband has a mortgage upon his eſtate, and a wife joins 
to be faite With him in charging her own, if ſhe ſurvives him, though her 
out of his eſtate is liable to the mortgagee, yet in this court her eſtate ſhall be 
_ in the looked upon only as a pledge, and ſhe is intitled to ſtand in the 
— ba's place of the mortgagee, and to be ſatisfied out of her huſband's 
$908 26s . | 8 
e 2 4 1 | 
En fs It was referred back to the Maſter to review his report, and to 
inquire into the nature of the receipt, and to examine the banker 


who anſwered the wife's draught for this ſum of money. 


in the Time of Lord Chancellor Hazywzcrs, 385 


Smith verſus Haſkins Stiles Eyles, Auguſt 3, 1742. Cale 258. 


FIR Jobn Smith Was concerned with the late Mr. Haſſtint Stiles, i in 4 decree quod 
the aulnage duty, under a leaſe from the Dutcheſs of Lenox, fte. 


» makes . 
and the leſſees entered into articles mutually to indemnify one ano- riation 3 


ther: Sir John Smith has paid 2000 J. which was the h that Mr. an executor, 


Haſe ins Stiles on Yr = have 4 0 as his ſhare, for which he brought 0. before a 


his 1 againſt Haſtins Stiles in his life-time; and at the hear- hot — +4 


ing of the cauſe there was a decree, that it ſhould, be referred ta. aft6 © judg- 
Maſter to ſee what was due to Sir John Smith ; very ſoon after dna at 
Mr. Haftins Stiles died, and by his bis il pojnted Francis Haſtings alter the na- 
Stiles Eyles his executor, who, befo re t be Matte ſter had reported the denn © oF the 

2000 J. due to Sir Fobn Smith, confeſſes a judgment to his ther 

7 *— Eyles for 6000 /. the exception is now taken, to the Maſter's 


ing This I to be of 4 prior ugture to the plaintiff's de- 
2000 l. under er the decree to accouſt. 


Mr Attorney General for the exception, inſiſts, that though the 
. decree daes not aſcertain the quantum of the debt, yet it goes ſo far 


as to alter the nature of it, and. to give it the ſanction of a court o * 
equity. | | 


Mr. 1 on the ſame fide ſaid, the point is here determined 
in the decree, for the demand is liquidated, and the direQion is to 
take the account only for the benefit of Mr. Haſkins Stiles, Who is 
at liherty to diſcharge, but it now comes out that he was nat. able 
to ſet off a fingle farthing ; ſo that as there i is no variation, but re- 
mains as it did when the decree was made, a liquidated ſam, it 
muſt have relation to the time of the decree, and therefore differs 
greatly from a common decree quad computet. 


'It is the adminiſtration of Mr. Haſfeins Stiles who has confeſſed. 
this judgment to his own father; and it would be very hard if be 


may thus poſtpone a creditor for a certain ſum, to a Judgment 8 
to ſo near A relation. 


Theke f is anather circumſtance tor Sir Jabn Smith, that Sir Jau 
Eyles, the judgment creditor, had notice of the demand, and like- 
| Wiſe of the decree, and therefore lent his money with his eyes open, 


5 ought not to be preferred as he was no ſtranger to this tranſ- 
action. 


Mr. Ord, council on the other ſide, ſaid, that here is nothing in 
this decree, but common directions for the Maſter to ſee what 1s 
due from one party to the other; and it may come out that there is 
a balance due from the plaintiff to the defendant, and cannot be 

Var, II. 5 F called 


»4 
4 dT, 
® _ 
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called a final decree till the Maſter's report is. confirmed; He in- 
ſiſted likewiſe that it is an account to be taken generally between 
the plaintiff and defendant, and not as Mr. Murray ſaid, for the 
defendant only, to account. In anſwer to the por of notice, be 
cited the caſe in Salk. 507. * ver ſus Williams, * wn 


117 9. 


Lonp CHANCELLOR, 


1 thought this queſtion had been determined and ftled'; ; et 
ingenious men I find can take diſtinctions, where the thing itfelf 
will not admit of it. 


The difference between a decree quad computer, and a final de- 
cree, was taken and ſettled in the caſe of Morris verſus the Bank 
of England, Caf. in the time of Lord Ch. Talbot 217. 0 

Decrees of this court are here put upon the ſame footing with 
judgments at law, "_ they have not obtained the ſame * 
there. 


It is allowed. that if @ decree is obtained againſt a tell, or bi 
| executor, guod computer, it can by no means be put upon an equa- 
= lity with a judgment confeſſed after ſuch decree, 


A decree quod computet always concludes in the ſame manner, and 
yet does not vary at all as to the executor, for before a final decree 
the executor may confeſs a judgment, and does not at all alter the 
nature of the demand, notwithſtanding the words are inſerted in the 
decree, that each party do pay; for theſe words are only a direction 
to the Maſter, to inſert what ſhall appear to be due upon the balance 
to either party ; and when the order is made abſolute, the money is 
to be paid to the perſon reported to be intitled. | 


| Theſe decrees have been truly compared to intelititory jul: | 
ments at law, 


An action of Suppoſe a man dies indebted by bond, and is likewiſe indebted 


covenant 
brought, and upon covenant, and an action is brought upon the covena 1 and an 


an e een interlocutory judgment i is quod recuperet, &c. and before the writ of 
lesend inquiry of damages is executed, and final judgment entered up, the 


quod recuperct, 


before final teſtator dies, and the executor confeſſes a judgment to the bond- 


judgment, the 1 
8 creditor, he may plead it in bar to a ſcire n upon the acti 


the executor Of Covenant. | 
confeſſes a | 2 ; Ge OST 1 
judgment to a | — — 

bond creditor, b 
he may plead * It was held by Lord Chancellor Cowoper, that an executor may pay debts of a higher 


it in bar to a nature after a decree quod computer, but not after a final one, for ea a ment is — ba nature 
ſcire facias on of a judgment. Maſon verſus Williams. 1 ad 1127 
the action of h 


So 


in the. Time of Lord Chancellor Hax pw Iokx. 387 
o ſhere in equity upon a decree quod computet, it does not paſs in A decree gud 

rem. Judicaten, till the final decree. '- Computet does 
4 i} ww. ale At) ” TL 3M. di | $4” | ; not paſs in rem 
oi 101. Dig e BA : | 5 5 ; Judicatam, till 
n "But her it is ſaid that there is a liquidated ſum, and nothing ap- te final de- 


pears on the part of Mr. Hoſkins Stiles by way of diſcharge on the cree, 
© ad  - Tei | N 


But it will be very dangerous to admit of ſuch nice diſtinctions, 
for: the points with regard to aſſets are numerous enough already, 
and I will not ſuffer them to be made upon the particular wording 
of this decree, | | at | 


But even the fact here does not warrant the diſtinction; it was No fires to 


ſaid in the houſe of Lords, in the caſe of Morris verſus the Bank of A -— on 


England, that in . decree quod computet, it is impoſſible. to pronounce each party do 


who will be the debtor or creditor, and no ſtreſs is to be laid upon Pay in a de- 
| cree quad com- 


the words bat each party do pay in the decree. 4 <p 
"EP F the account 

The exception was over-ruled, and the judgment creditor was taken, impoſfi- 
ble to pro- 


decreed to be ſatisfied out of the aſſets of Mr. Haſtins Stiles, pre- aounce which 
ferable to the plaintiff Sir Jahn Smith, will be the 


debtor or cre- 
ditor. 


Baker verſus Pritchard alias Hofer, Auguſt 4, 1742. Caſe 259. 


| HE defendant in this cauſe has demurred to the diſcovery, 4 Sn 


which is ſought by the bill, with relation to the perjury in a e te che ft. 
ſuit at law, charged to be committed by her procurement: And covery, fought | 
likewiſe to the diſcoyery ſought touching the proceedings before the with relation 


delegates : ſhe has alſo pleaded the common plea, of fine and non- et”. 0g 4 


claim in bar to the title ſet up by the plaintiff, 1 
. to be com- 
| _— by her procurement, and likewiſe to the diſcovery ſought concerning the proceedings before the 
elegates. | 


Lord Hardwicke held, that the ſentence in the Delegates cannot be read, as this is a demand for reat eſtate, 
and they proceed there by different laws, and in matters too relative to the perſonal eſtate only, and allowed 
the demurrer as to this part. | 


The cauſes of demurrer are two: 1ſt, That what is prayed with 
regard to the perjury, would ſubject her to puniſhment ; 2dly, That 
the proceedings in the court of delegates relate only to perſonal 
eſtate, and therefore ſhe is not obliged to ſet it forth, as this is a 


demand for real eſtate. 


Mr. Neel, upon the point of the fine and non-claim, cited for 
the plaintiff Mien verſus Sayer, 2 Vern. 368. 


2 Mr. Murray on the ſame fide, laid it down, that the diſtinc- 


tion here with regard to reading ſentences in the eccleſiaſtical court, 
Hh is 
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A ſuit in the 
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is this, that if the preciſe. point is determined ER, it N read 


here ; but if it was only a collateral thing, and not the direct 


in the cauſe, which came before the eccleſiaſtical court, it cannot 
be read here. 


He allowed the defendant was not obliged to ſet forth, that. the 
ſuborned the witneſſes at the trial at law, but ſhe may anſwer 


whether the verdict was not principally r upon 1 al 
of this perſon, who was perjured. 


That the demurrer therefore covers too much, and if FP" It in 


part, it is bad for the whole, for a demurrer cannot be ſplit. 


As to the fine and non-claim, be infiſted there was no non- claim 
in the preſent caſe ; for the fine was in 1733, the bill filed ſoon 
after, and the plea and anſwer did not come in till 1741. ſo that 
here was a proceeding all the time. 


Another ground, he faid, ſor not allowing this fine was, that it 


. "od mann becauſe the defendapt has changed the  polieſiion by 


colluſion, with the tenants of the eſtate, who entered into, an agree- 


ment to deliver the poſſeſſion, provided they may pay their rents 


into a third perſon's hands, until the event of the ſuit here was 
cover. | 


Me. Brown inſiſted for the defendant, that nothing was done. 


rom the year 1735, till 1741. ſo that here is 4 quiet poſſeſſion of 


ſix years at leaſt. 


' Lord CHANCELLOR. 


Though a fine has been levied, yet if it is under circumſtances. 


of fraud, the court ought to prevent the ſtealing away an eſtate in 
* manner. 


F rſt, as to As demurrer. 


a think it proper, becauſe it is plain all the matters referred to by 
the bill are relative to the proceedings in the eccleſiaſtical court. 


0 be demand in this'court is for neal eſtate, I think it would 
be of dangerous conſequence to admit the ſentence of the court ot 
Delegates to be read here, who proceed by different laws, and in 
matters relative only to the perſonal eſtate. 


If indeed in the life-time of Admiral Hy n there bad been a 


eccleſiatical proper ſuit inſtituted in the eccleſiaſtical court relating to the mar- 


court, in Ad- 


miral Hejeer”s life-time, and a ſentence againſt it, would have bound every body, being concluſive, as it is 
the proper juriſdiction in caſes of this nature. 


in he Tie bf Lord Chancellor Hinpwicke, 


nage, and ſentence had been given againſt it, that woold have bound 
every body, becauſe it 1s final and conclufive, as being the proper 
juriſdiQion, and fo in caſes of like the nature. | 
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But here it was a mere collateral point, which came before the 
ecclefiaſtical court, for it was a queſtion relating to the adminiſtra- 
tion, and the marriage was incidental only. 


It is to be wiſhed indeed, that the proceedings in all caſes were That the pro. 
uniform, but as the eccleſiaſtical court is the law of the land, it <*%ings in all 
does ſometimes happen that they determine contrary upon the ſame — % 
facts, as in the caſe of Mountagie and Maxwell. * | mach to be 


wiſhed, but 
at preſent the eccleſiaſtical court frequently determines contrary upon the ſame facts. 


The demurrer as to this part, therefore, muſt be allowed. 


As to the other part, I do admit the defendant might demur, as As a demurrer 
to ſo much of the bill as aſks, whether ſhe procured the ſuborna- cannot be 


tion of perjury ; but then the queſtion will be, whether the defen- ares; | wh 
dant might not have divided it, and anſwered as to the evidence of part, Lord 


Phillips's influencing the verdict, and which was procured by her. f 11 l 
wiſe as to the 


It is truly obſerved that a demurrer cannot be good for part, and diſco««y 
bad for part, and I think the queſtion, as to the influence of Pbil- out de- 


kps's evidence is a part of the other queſtion, and that it is not di- ſubomseion of 
ſtint, but mutually relating one to the other, and therefore the de- p*3Juy- 


murrer is proper. 


I am as fully of opinion the plea ought to be over- ruled. 22 0 
at plea 
likewiſe a fine and non- claim, in bar to the title ſet up by the plaintiff ; Lord Hardevicte over ruled 


It, _ the pendency of the ſuit here, as it was a proper matter of equity, has prevented the c 
ning of the fine. l 


As to the objection of referring to the former proceedings, 
though it may ſeem odd, it is not at all neceſſary to relate how 


the fine was levied, only that the perſon was ſeiſed, and that he 
levied a fine. 


An objection has been made, that this is not a truſt eſtate from 
Admiral Hoefer, but a legal one from him to Baker, his heir at 
law, who deviſed it in truſt for the benefit of his children. 


— 


”_ — 


— 
— — 


A perſon who proved a will in the ſpiritual court, by which he ſwore the teſtator was of 
ſound memory, afterwards controverted the fame will at law, as to the real eſtate 3 upon which 
an iſſue was directed compos or non compos, and found non compos, 4jrid 1, 1-7%7, before Lord 
Coroper, Vide Vin. Abr. title Executors, p. 65: ſect. 9. | 


Vo. II. 1 Now 


* py 7 * * 3 
* l | 9 
* SS 
oc . 


- 1 . 4 
ſo, and in- * * - J. 4 » 44 420 ,- . + 3 # ps 1 414 . - * 
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Now I will not lay it down generally, that in the caſe of « truſt 

. eſtate, a fine. and nonclaim ſhall not 25 revail ;\ for, ' ſuppoſe a fine is 

levied by a perſoh in poſſeſſion, not affected by the truſt, there can 
de no doubt but the remainders would be Flares by jt 

Se and j it would be of PEE ae 5 proper Af 1 10 


== 1 cee 1251. 1 Fi I <Q) 50 Nod 10 agua 

| 01 i 1 Art A . 

2 * The N plaintiff was an infant at 8 toe aſi fine levi jed; 101 

a> al vil 5 the truſt out of the caſe, and ſuppoſe it a ga eltare, the, infant 
505 1 in ht have a, bill againſt the perſon. in poſſeſſion for an ach ug 1 
Ne 3 and profits, for the perſon in polefſion. is looked MAPA only 
mow £ as a guardian for the infant. .Harlto iis brg 
1 The bill preferred by the infant, when he came of is not 
CORE at all more improper, than an entry at law. or * 1 brought, 


"Te to avoid the fine. 4% vA\ 4 NVS 


For otherwiſe it would trip up the juriſdiction of this cout, 
if you will not allow, where it is a proper matter of equity, a bill 
to prevent the running of a fine. 


5 
* 


But if this was not quite ſo ſtrong, the other objeAions are; and 
if I was. to ſuffer the fine to be a bar, it is allowing the defendant 
ty: ſteal away the eſtate. ute! 


No exception 0 ogy to ſupport this plea, to aha ſet forth a full and 


= Gets hoe ſufficient anſwer, for while a plea is depending, no exceptions can 


whiltt a plea be taken to an anſwer, but the plea muſt firſt be removed out of 


3 the way, and that was the very reaſon the plaintiff lay by till the 
4 plea was determined, and accounts for ne running of fo mib 
ed out of the time. 5 
way. 


ma Oy 8 that the application to the tenants was merely 
Wee ay with a view to the ſcheme. of the fine, but the poſſeſſion given by 


On go them to the defendant was not abſolute, but under terms amount- 
on only, pro-; 


vided they ing to a truſt, for it was conditional, provided they might pay 
way pay their their rents into a third perſon's hands, till the ſuit was determined, 
rents to a 


third perſon, til a _ is determined, a fine levied uncer ſuch a poſſeſſion, wil not be ſuffered to fand. 


Should ſuch Will a court of equity ſuffer a fine, levied by a perſon wh bas 
a hne prevail, got ſuch a poſſeſſion, to ſtand? I am ſure, if I ſhoold, a fine, which 


_— j a is aid to be a ſolemn act, and an end to all controverſies” would 


lemn act, and Ccaſe to be ſo, and would be introductory of numerous frauds; even 


41 end de at law, fines will be ſet aſide for fraud, as in the caſe of a tenant 


verkes. would for Years, and this ' is a mach router caſe, hg therefore t the plea | ' 
ceaſe to be muſt be over. ruled. Es * ä 1 


. » 
of 21 1 ge «7, Qx ' on © 4 
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troductory of numerous frauds. 
Even at law, fines will be ſet aſide for fraud, as in the caſe of a tenant for years, 
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18 s 4 bifl"biough foukded on the right of the hiya The plaintif, 
"i -oiddonalty, &c; of the city of London, for fupply ing the ho-throughſeveral 


0 of Southwark, and the adjacent places, with water; and by . 


virtue of, ſeveral mean. | aments, the plaintiff is now in poſſeſſion in poſſeſſion of 
of this ght, excluſid all others; ; and prays an injunction , right ori- 


agaltift e ee 3 bim from incroaching upon this ginally 2 


Ft b ailing pay Aying pipes, and bteaking up the ground, of ſupplying | 
Ne. an [ailing it eſtabliſhed 15 this court againſt the 4 2 
and all others. 5 


san in- 
A junction to 

— — e. 

eſtabliſhed ig & 


ndant from incroaching on this right, by raiſing engines, laying pipes, Ec. and to have it 

is court: The defendant demurred to the bill, for that the 3 ought firſt to have eſta. 
bliſhed his right at law. Lord Hardwicke allowed the demurrer, as the chance there Was þ 4 the plaintiff's 
right falling : the ground at law, was a firong reaſon for it. 


The defendant: demurs, and for cauſe of demurrer ' ſhews that the 
plaintiff ought firſt to have eſtabliſhed his right at law. 


* 


Loxp CHANCELLOR, 


This bill ; is brought upon an an ing unfavourable cole; for it 
is in ſome meaſure ſetting up a monopoly; and ſuch a kind of right 
as is claimed in no other part of this town, neither by the 77+ 
Buildings company, or the New River Head, or even by the city of 
London it felf, in any part of it; nor can any perſon preſcribe to 
break up ſtreets without an act of parliament. 


The ſupplying the borough of Southwark with water is of great 
conſequence to the publick. 


| Now, it is ſaid, a man may bring a bill, if he has a legal title, 
to eſtabliſn his right, without firſt trying it at law, as in gene- 
ral caſes: of fiſheries in rivers, Sc. where there is no general 
Preeripepe 


The council for the plaintiff have cited caſes of this kind, and 
there might have been many more mentioned ; as for inſtance, in 
the caſes. of new inventions upon the act, chat fixes the ſole pro- 
perty of books in the authors, for it is under a common general 
right upon the ſtatute, fo likewiſe under the act of bated 2 
for ee the ſole property in prints of new invention. 


But 1 apprehend, when theſe acts were firſt al * court . 
did not b grant an injunction, to reſtrain all other per- 
ſons till the letters patent had been firſt eſtabliſhed at law. 


But 


392 As E s Aigued and Deterniine = 


But, in the preſent caſe, it would run to a podiz igious” expegte, to 
enter into a long examination, ariſing upon 1 and Ca. 
teral matter, when probably even the very foundation for the | plain. 

tiff's right may fail, which would make the expenſive proce: 
here entirely fruitleſs, when one trial at law n n. y quiet the 
queſtion. | * 3 Ter. wb 
Where a per- As to the objection that the plaintiff may have no ey at 1 
fon has a ſole there is but little weight in it; for if he has a ſole excluſive right, no 
a doubt but he has a remedy; and if any perſon infringe that right, 
is infringed and he cannot bring a common action of treſpaſs, he may have an 
We "on us action of the caſe, for the law will not permit a man who has 4 
paß will not right to be without a remedy. 
lie, he may 
2 Wee As this is a caſe of great conſequence to the pablick. I 1 n al- 
by hy og = . low the demurrer, even if there were no other ny but the riſque 
* _ the parties may run, in going into a very large expence, and long 


Ee has a examination, here to no purpoſe, and the chance there is of the plain- 
night, tobe tiff's right falling to the ground at law, is a very ſtrong reaſon 


— 1 re. for it. 


« 


The caſes cited for the plaintiff were Buſh verſus Weſtern, Prec. in 
Oban. 530. The Duke of Dorſet verſus Serjeant Girdler, id. 531. 
and the Mayor of York verſus Sir Lionel Pilkington, May 5, 1707. 
See 1 T. Athyus 282. 


For the defendant, in ſapport of the demurrer, were cited, the 


caſes of Powlet verſus Ingres, 1 Vern. 308. Reywolds verſus Hind, 
oy 5, 1729. in the Exchequer, 


Caſe 261. Chauncey verſus Tabourden, Auguſt, 4, 1742. 


AZ. Ke. 2.6 C CAna t. 22 en * 


An executor . E bill Was ; brought by the plaintiff, executor of a will, for 


brings a bil! a diſcovery of the defendant's marriage. 
tor the diſco- 


very of the defendant's marriage, who demurs, ſor that if ſhe was to Giſcover what is aſked, it 190 by 
a forfeiture of her legacy of 1500/. as it is given conditionally, if ſhe marries with the conſent of the truſtees 


under the will. Lord Hardwick allowed the demurrer, as ſbe cannot anſwer to the mar N 17 ſoewing 
at the ſame time it was againſi conſent. 


The defendant demurs, hank if ſhe was to diſcover ** is re- 
quired of her, it would be a forfeiture of her legacy, which is no 
leſs than 1 500 l. for it is given her conditionally, provided ſhe mar- 
ries with the conſent of the truſtees under the will. 

2 


The 


in the Time of Lord Chancellor H- RDWICKE. 393 


The council for the plaintiff iofiſted, that. the defendant ought 4 buſband by 


to diſcover, and pin, wy it to a cafe before Lord Chancellor Talbor, anreden 
where a huſhapd gave an eſtate to his wife by his will, whilſt ſhe wif, whit 
continued a widow, with a limitation over to the plaintiff in the ſhe 3 
ane ij oon : a widow, wit 
cauſe, M caſe. of her ſecond marriage. * | | a limitation 

| rw — 
ther, in caſe of her ſocond marriage ; the remainder man brought a bill for a diſcovery of the ſicond mar. 
nage, and ſhe demurred, as ſabjefting her to a forfeiture. Lord Talbot ever-raled the demurrer, as it au 
net a condition, but a limitation over of an eftate, and therefore could not properly be called a forfeiture. 


The remainder man brought a bill apainſt the widow, for a diſ- 
covery of her ſecond marriage, ſhe demurred, as it ſubjected her 
to a forfeiture, but he over-ruled the demurrer. | 


LorD CHANCELLOR. 


In the firſt place, this is a harſh demand in a court of equity, on « tits 
for it muſt be admitted, that if a perſon incurs a forfeiture by diſ- ſet afide an 


covering, he may demur. — 7 _ 
r 8 | | dant may de- 
I have known a bill brought here, and in the court of Exchequer, ante the 
for diſcovery of waſte, and the demurrer allowed in both courts, — * 
becauſe the plaintiff had not waived the penaltʒ. —— 
. e, or 


In the caſe mentioned by Mr. Clark of an uſurious contract, it — "oi 
was a bill only to perpetuate teſtimony, and did not feek to diſcover withour diſ- 
from the defendant upon oath, whether the contract was uſurious. —— 

The legacy is given here at the age of 2 1, or day of marriage, with 
the conſent of ſuch and ſuch perſons, but if ſhe marries without the 
conſent of thoſe perſons, it is given over. ö 


Therefore this would tend to make her forfeit the legacy, if ſhe | 
is to ſet forth whether ſhe was married before 21, 


But in the caſe before Lord Talbot it was a limitation over of af 
eſtate, and not a condition, and therefore could not properly be called 
a forfeiture, - LEN 


I would put this caſe, ſuppoſe a man ſhould bring a bill to ſet aſide 
an uſurious contract ; ar.d in the interrogatory part, ſhould aſk the 
defendant what intereſt he agreed to take; how can he ſet forth what 
intereſt he agreed to take, without diſcovering at the ſame time the 
very intereſt he has taken? 


So, here when the bill aſks her to diſcover whether ſhe is not 
married, how can ſhe anſwer that, without ſhewing at the ſame 
time it was a marriage againſt the conſent of the truſtees, and by that 
pres 10 herſelf to a forfeiture, therefore the demurter muſt be 
allowed. | 


Vor. II. 5 H Dineley 
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Caſe 262. Dineley verſus Dinely, Augnft 4, 1712. 

A Dewurrer T HE bill was brought to eſtabliſh the will of Sir Nun Dire. 
will he oa $ 4, and ſeeks a diſcovery. of the defendant, "which 
—* 4 [ Ld fon now living by the late Sir en. = ve bot 5 
whether thete 1 


ofon, or whe 
ew, fo ander for. him to examine at law. „ Dt 


' him a party. 2 
Lord CHANCELLOR, 


is fuch-a per- The defendant demurred, for that they was A a competent wite 


You cannot bring a bill here to diſcover, -whether there is fuch 
a perſon, or where he is, in order only to make him a party to a 
ſuit in this court, and therefore the demurrer muſt be allowed. 


Caſe 263. TL.iſſet verſus Reave, Auguſt 4, 1742 | 
A bill brought An was brought by ſome Leghorn merchants againſt the de- 
2 ＋· * fendant to diſcover what quantity of ſtraw hats he had bought 


What gods of Seagewick and Bernard, the plaintiff's agents, and how much 
tne defendant money remains unpaid, that it may be paid to them, for four their 
2 agents ſhould be inſolvent. 


murred, for 
n- — ee The defendant demurred to the diſcovery, for that he ought not 


out what gain to be obliged to ſet out what gain he has made by the retail of them. 
he has made "ates | * 3 
dy the retail; | | $3, 46% : 

the demurrer LORD CHANCELLOR. F Ra 
.over-ruled. 


Where a principal tranſmits goods to an TING or factor, to be 
ſure he may maintain an action againſt the perſon who Lads of that 
factor, for what remains due to his factor. 


In the caſe of transferring ſtocks, it is very oſten done 455 lues 
without the principal's being ſo much as mentioned, and yet he 


may maintain an action againſt the perſon to whom * 3 Was 
transferred. | 


LY 


Lord Hardwicke therefore held the demurrer in this caſe to be 
| inſufficient, and ordered it to be over- ruled. 


Lacon 


be Tinte of Derd Ohaneller HA NWI Ka. 40 


8 Duron verſus Lacon, Auguſt f 6, F 742. þ 


Caſe 264 
HRE plaintiff*s teflator, as was infifted by the bill, was em- Though a0 
I pieyed by Sir Bdward Leighron in his life-time as his attorhey, d . . 
and by Lady Leighton his executrix ſince, and ſeeks a Uiſcovery, yer if there 


whether there is not now in her hands bills of fees delivered by the d been s 
plaintiff' s facher as an attorney both to Sir John Leighton and herſelf, Pom ie r de 
and whether one of them did not promiſe to pay, and whether an vers, ipwill 
original was not filed againſt her for the debt. yo none th 
| | Ax WP limitations 

The defendant pleaded the ſtatute of limitations, that no action from running. 
"has accrued within fix years before the filing of this bill, nor has 

' ſhe within that, time made any promiſe to pay, neither does ſhe 

know there is any original filed, but believes it to be a mere fiction. 


Maſter of the Rolls, William Forteſcue, Eſq; The plea muſt be 
allowed, becauſe the affidavit of the original's being filed, is ſet out 
in general terms without mentioning in what court; and upon the 
former hearing Lord Chancellor was of the ſame opinion; and ſaid. 

beſides, that ſuppoſing an original was filed at law, if there has been 
no proceeding upon it for fix years, it will not 


: | prevent the ſtatute _ 
from running on the demand. Ton”. : 
uu verſus Croucher, Auguſt 6, 174.2. | c 405 


& E plaintiff and Mr. Eade had been partners in trade, but Where the 
| upon the diſſolution of the partnerſhip, ſome diſputes ariſing dg have 


be " : . s ; : agreed 10. 
between them, a ſuit was carried on for ſome time in equity ; but make the ſub- 
a propoſal being made to refer all matters in controverſy, it was iſſn 10 an 
5 F 0 


1 e 5 . Eq . ard a rule 
agreed to, and the ſubmiſſion was made an order of this court; one of court, and 
condition in it was, that the parties ſhould be reſtrained from bring- to be reſtraic- 


a 1 , . * d fi 
ing a bill in equity againſt the arbitrators: they awarded 91504. to baingng a bill 
be due to Mr. Eade on the balance of accounts; upon which Mr. in equity, the 
_ Lingood brought a bill againſt the arbitrators, Croucber being one, a” , 
l charging corruption and partiality, and praying that they may ſet he the _ 
forth the general accounts between the plaintiff and the defendant may be detec- 
Eads relating to the partnerſhip. Ned e 
i #4 5 "EP A 12:5 Bren plead it in bar 
To ſo much and ſuch part of the bill as ſeeks a general account, t 3 bill here. 
Sc. the defendants refuſed to diſcover, and pleaded the award in bar. 


The bill further prayed a diſcovery from what account or accounts 
of the parties they founded their award. | 


| "To this part they likewiſe refuſed to diſcover, and pleaded the 
award itſelf in bar, | 
4 


LoRD 
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1 4p a a7 He i inen vin Wai 
Lokd Cuancetion s dee Ade 
2. 9 „ e 445 4 th A 2992-11 bog eien went % 
Arbitrators There are many inſtances in this court, where arbitratt 8 co 
In 


may plead the bill charging corruption and partiality, may plead the aw 
to a bill char- bar to the diſcovery ; but then it is incumbent upon them, to 


award in bar 
ſup- 
ging partiali- port their plea, by ſhewing themſelves incorrupt and impar, _ 


— otherwiſe the court will give a party a remedy by making arbitratars 
— — pay coſts. e e ee eee 
benny ng I remember an inſtance of this ſort in a famous caſe of Joby 
court will give Ward, who being a ond in a cauſe where one John N. arner was 
diy by ma. an arbitrator, upon Ward's coming into the room he ſaid, I Joby 
king them pay Warner will make you Jobn Ward pay coſts, 


cofts, 


. 


— 


Ae „ 
Ward complained to the court of this partial behaviour in the 
arbitrators ; and the court inverted Warner's threats, for they | 
him pay John Ward colts, „ a 


* 


The great doubt with me is, as this award ſeems to be.executory 
and not final, whether it is a good award at law; and. if it is not 
good at law, then how can the arbitrators plead it in bar to the diſ- 

covery prayed by the bill? | ron... nk 4, 
Where a ſub- When the parties have ſubmitted to make the ſubmiſſion to the 
miſſion to an award a rule of court, it is a contempt of this court to diſpute the 
_ _. , order, unleſs they can ſhew partiality, corruptian-ar.miſhebayiour in 
rule of court, the arbitrators ; and this will depend upon the denial of theſe facts 
it is a con- in their anſwer ; and if they do that ſufficiently, the plea ought to 
Dr allowed ; but ſtill, if upon the hearing of the cauſe the evidence 
pute the or- ſhould be ſtrong enough to convince the court that the arbitrators 
= _ have been guilty of corruption, partiality or miſbehavigur, it will 
— effectually open the plea : therefore I am of opinion notwithſtand- 
rupiion or ing any defect in the award in point of law, yet upon the. parties 
2 agreeing to make the ſubmiſſion a rule of court, and one condition 
rrators. -» in it being to be reſtrained from bringing a bill in equity againſt the 


arbitrators, the plea of the award by them ought to be allowed. 


In the caſe of Mr. Robins, the council, who was appointed an 
arbitrator by this court, accepted of it upon a proviſo that the par- 
ties would enter into a rule not to bring a bill in equity, which was 
done accordingly ; notwithſtanding this, the party againſt whom 
the award was made brought a bill againſt the arbitrator, and 
charged corruption and partiality ; upon which Mr. Robins moved 
Lord Chancellor King that he might be ſtruck. out from beipg 2 
party to the cauſe: his Lordſhip granted the motion, and {aid it 
would be a very great hardſhip upon arbitrators if they ſhould be 
harrafſed with fuits, when they undertake ſuch an eiplayment 


in ee Tune bf Lord Chancellor Hirpwicke. 


without any gratification; and that allowing they are liable to ſuch 
a bill; would effectually diſcourage perſons of worth from accepting 
of bet arbitrators; and therefore he ſtruck him out from being 


a patty: n een, ee TY 


Res caſe'of the Raf: India company, We they d to 
wave the penalty, but infiſted upon it afterwards ; the bill was diſ- 
miſſed” as apainſt the perſon who was liable to the 1 Vide 
15 9 Wet verſus "—_ I Vern; 127. Ga 
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1 We. wy 15 * 


wich 3 verſus Burk, Auguſt 7, 1742. Caſe 266. 


Lonp CHANCELLOR. 
F-Have hot We blen drawn up in this manner; it is a plea Denying no 
of a mortgage for valuable conſideration without any notice of — 
the plaintiff's right, and not in the common manner of pleading,“ at the time of 


for he begins with deducing the whole title from Mr. Aylmere and - | up" 


pit * — the Ou I to himſelf. or payment of 
p the conſidera- 
The plaintiff 0 as s heir at law ; the defendant's manner of _— 


ſwearing he had no notice is too reſtrained, for he does not ſwear at cient; you 
or before the execution that he had no notice, but cautiouſly at the muſt 2 
time ofthe execution, or at the time be paid the confideration money \ice at ws 


he ſwears he bad no notice. The pleading was allowed. = | befor the. 
. execution. 
Berl verſus Brown, Auguſt -, 1742. Caſe 267, 


_ Lony. 8 ELLok. 


HE RE. are ſeveral mois here that 2 5 come before a ls the yles'of 
court of equity, but when wy: 'do I muſt Jadge of them 1 alien, you 


TM '* muſt aver the 
Way, as in a court of law. peaerſon was en 


alien, or o. 


One of the plaintiff's demands relates to the real eſtate of the _ 3 
Plainfi's $ wife's Either, deviſed by him to the mother. - 


"An; eden is fought by the bill of this eſtate, 


lea. put in of a conveyance to the defendant by the AS 
ad allo a N of an alien; now, it muſt depend . upon the 
diſability from the mbther' s being an alien, for the defendant has 
not- made out the other part of the conveyance to himſelf; though | 
if a voluntary ſettlement. had been ſhewn from the other, notwith- | 
ſtanding het being an alien, I ſhould have thought it a bar to the 
Vo I. II. 51 plaintiff's 


* ——— 
e 


2 


bh. 


— — 


Ln ans "IS? 

Mil an AYR MOTION e faking: 
to deſett the ſtrongeſt Ir of TR” _ and endeavour 4% oper it 
with-a weaker. f 

n „ent noffficamos 521 


Then it muſt depend a upon its ok of ber tele an alien. 
and cou equemly incapable of ee defoerit of thoſt le 
wh het er | an, zupa o mar: 


1 YT. nuod e bod 
As to the ſhewing the want of civil long, 1 muſt lay this out of 

che caſe, becauſe the defendant has not averted i in 1 his Ln that the 

was an alien. 3 


* I. ©} 


+ 


J? 


Then it reſts lingly upon the plea oy 0 guide don 80 behalf 6 of 

the crown, by which it is und ſhe was born at OS. r 
ub tu 

Now, as to 1 to be ſure it is an Aiteumdee plea; for it i 
a very extraord linary thing, that the defendant ſhould have fought 
out for a diſability in bis wil, and procured an inquiſftion from the 
crown, if it bad not en cri with a view” of getting Z a grant 
ol it to himſelf. ee e EW" 20280 


I muſt take it as ſtrictly as if he bad pleaded to an don at 
: bw, and will make no preluiniption in our of ſuch 2 ; op | 


= _ 25 11 ſets out retty oddly, for the Felle Lg means & ths 45 
* . viſe, this defendant, in the right of his w o ſciſed of al 
e the real eſtate. n 


An ages nidy | An alien, to be ſure, is capable of taking b purchaſe; but by 


— 4 mel that i 18 meant A conveyance at common law, or y other kind « 


it is for the purchaſe, but then it is for the benefit of the crown. 7 20 , 
* the vw bein; 
Thire tains! I know of no inſtance where a woman alien is in pollen of of 4a 
inflines;where eſtate, but that it muſt be for the benefit of the crown; add I do 


(i= has Deen, HOT rethember it has ever been held, that the huſband, by mani 
—＋ — her, can be ſaid to be ſeiſed of this eſtate. | | 


marrying an 


2 Kade er In caſts of forfeiture to the crown, un eſcheatot is a — IT 

the eſtate pur ficet, and cotmmiſſions of this kind ſhould be either direQed 40 

chaſed by her. him, or to a number of commiſſioners, of which there muſt be a 
| ria > tes 


o 


But here the direction is to the advocate eneral, and the cuſtom 
of direting to him at Jamaica is not ſet forth; and beides, Ja- 
maſts is divided into different diſtricts, and it is not Thewn hte, 
that the commiſſion was directed to the particular diſtrict where the 
1025 lay, and therefote as irtegular as if the cron ſhould direct a 
1 "*Gomthiſſion 


— Chapler 3 309 


— 
* 


The commiſſion finds, indeed, that ſhe is an alien, * oe. 
ſions 'of this kind are, diſtinguiſhed from commiſſions of attainder, 
for that is-anly for the 1 informing the cron; but a commil. 
fion to inquire whether the perſon is an alien, is to entitle, but no 
body is bound by it, for a man may traverſe it in the proper court 
of law, and B returnable in the Exchequer, where the party againſt 
whom it is found may diſpute the juftneſs or validity of it: ” But 
as the defendant has — Were whether the mother was an alien or 
not, it is ſtill open to be controverted by the daughter, and there- 
fare 4s to thar part of che ploa, it is no bar, 


The defendant” «lags as to the perſonal eſtate i is a dure. account, 
4d; a. convition of manflaughter. 

A N pleads a ſtated account, muſt hex i was in meg. f. A ples of a 
and likewiſe the balance in writing, or at leaſt ſet forth what th 1 
balance was, ne neither of which i is done in this caſe, © ed the 

. nen \ 2 . in writing, pe PL, x nad 
41647 taht. Bib ended Bis 

As tothe plea* bol 3 there is no colour to ſay, that this 1, , 2 
ſhall ſtand as a plea; for I cannot take things of this Kind to a convittion for 
common intent, but muſt judge with equal ſtrietneſs, as if it was Fepitloffence, 


this court muſt 
4 plea at common law. | TIY judge with 


| equi Ende as It was» plea at common law. 


The defendant i in his ky Pay that in October 1728, in Gallo- Saying that 
way, AH. gave a mortal wound to B. of which he languiſhed and N A 
dies but does not ſay in what part B. received the wound: That to B. of which 
it was tried at the aflizes at Gally, but dees not ſay the perſons be died, wich- 
who ied bad « commiſtion of gaol-delivery,) or that they wero in 2 


ſtioes of oer and ter miner. part B. te- 
Ke g * | ; Gd the: 


So 1 that A. "ns tried at Galle aſſizes, nd ſaying the perſons who tried him had Fl commiſſion 
ds delivery, is alſo bad. 


Now this. is not ſufficient, for in a plea you ought to farforth 
the juriſdiction, and that they had a right to try it « or ilk not 
be ng enough to forfeit perſonal eſtate. 


to.the plea of not making the Attorney General a party, there An inquiſition 


nt 15 2 99 77 in it, for the reaſon I ſaid before, becauſe an ihqui- l *#inder is 


only to in- 


tion of ttainder i is only to inform, and does 1 not Ah the croun form, and doe: 


0 n right. a birihb a vic not intitle the 
a VN Tae x "+ k 1 7 2 up crown to any 
bot GA VO SEC HLEETEELSTE GD) 1 Df 17 7 
right. 


” $2.45 12 


Al e the pike oth be Wer ruled. > ec bas 45 Von 
l Jones 
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| 
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Caſe 266. 01 es verſus cute, Auguſ 12, 274% ¶/%6ĩͤ ꝶʃ—l 
Lord CHANCELLOR, dr de cet arfinegtd 


Cofts in equi- 1 H E giving of coſts in equity 15 inticily diſcretionary, and is 
ty are Gilere—i5 not at all conformable to the rule” at ay, and in this 1 5 


tionary, and 


viven to the they give coſts to the time of the decree. 
time of the 


decree; at law But at law unica directio fiat damnorum, and therefore en do 


unica directio 


fat dune. not from time to time direct coſts, but wait till there is a final 
rum, and wait 6 | | 

ll the final | Y Jaagnrent 

jadgment. .. 

Where te lere is a ſuggeſtion to the court, that the poverty erty of the 
poverty of the ſon will not allow her to carry on the cauſe, unleſs the court will 


POT wage direct the defendant to pay * to the mY in the mean 


not allow her 
to carry on time. 1 2 | | 
the cauſe, © % mY 1 

d- , FP © a : 
_ — 495 Therefore, according to the prayer of the petition, let the oY 
the colts to ſter tax the coſts decreed to be paid by the defendant to the 


paper Plaintiff, and when it is ſo taxed, let them be paid to her, to im- 


| to impower power her to go on with the cauſe. 
her to goon 
with the ſuit, 


- * 
12 
1 1 * 


Tr 7 


Caſe 269. The Charitable Corporation verſus Si ir Robert C utton an 
others, Auguſt 13, 1742. 


LoRD CHANCELLOR. e 


WT of the plaintiff's bill is to be relieved againſt the de- 


wy 4 * fendants, who are fifty in number, and were either commit- 


gaioſt the de. tee- men, or in other offices, and to have a ſatisfaction for a breach 


fendants as Of truſt, fraud, me miſmanagement. 
committee - | 


men, or in o- 
ther offices, / The corporation took its riſe from a chore of the crown. 
and to have 


oY The ſtock by the charter is not to be leſs than 20, one] at a time, 


of truſt, fraud, r A EITe 30, oo. 
and miſma- 7 
nagement. 


erf powers were granted for carrying on the As of the 

3 Corpor tion, _ ſev {01 t d der the me of com- 
por ation, and fenen perions appoin ed un na 

The manner of * upon pledges, Ge. the cane dne 

ſeveral kinds of e W n: Aike Mar Sr, | 

Fre e 17 | "$44 21 

„22727 | ES | | 1] « 7 \ t 


l . | 'FEP 4 
in 885 ime O Lord Chancellor Hairces. 
It reſtrains the company from banking, unleſs with notes 


ſtock, 
Theſe are the material powers, 


3 The intention & it is extremely plain, to afliſt poor perſons with 
fütmis of money by way of loan, to prevent their falling into the hands 
of 6 Sc. 


"In 1724, by the King's ſign manual, the ſtock was enlarged to 
100,606/. in 1728, to 300,000). and in 1730, to 600,000. . 


I cannot help obſerving, as I go along, that this deviation from 
the- original a= was a handle for all the miſchiefs which ** 


One key of the ks was to be in the cuſtody of the ware- 
boyſe-keeper, another in the caſhier's poſſeſſion, and a third in the 
book-keeper's, that each might be a check upon the others. 


There was another officer, called the ſurveyor of the 3 


whoſe buſineſs it was to examine all the pledges taken in by the 


Pani op 


If there was any defect of the goods in value, the ende. | 


- was to make it good out of his own eſtate, 


It has happened that the moſt important of theſe rules was drone 


through by the court of committee. 


payable en demand, and confined within the amount of the 


491 


The caſhier was ordered to deliver over the key of 1 warehouſe _ | 


to the accomptant. 


In 1726, John Thompſon 1 was appointed warebouſe-keeper : He 
was ordered to deliver over to the meſſenger and common ſervants | 


the key of the warehoufc. 


In September 172 6, the furveyor of the warehouſe was diſcharged, 
and there was never any appointed afterwards; ſo that all the checks 
upon: the e ee were taken away. 


A Mr. Wodlley and Mr. Warren were 2 aſfitants 
to the r-. 


„ n eee us me, that theſe perſons were any cheek: at 
all upon the wwarehouſe-keeper, for Gy gave no ſecurity to the ogr- 


Vorl. II, 5 K poration, 
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ps Poratioh, but are rather to be confidered"as his erbt thin the 


ee of the corporation. 


28 + 


. 'TE ie 1 


So that, from this time, the whole Wat of edpit "Bc" de. 


_. volved upon theſe three perſons ; and from hence the ſcene. of ini. 


quity began, the lending more — TY. old Keen Without 
e in the firſt ſum lent. 125 

But the general and moſt deſtructive method was abi mo- 
ney ſeveral times upon old pledges, which were not worth more 
than the firſt ſum lent, or elſe giving credit WAN. Imaginary 


| pledges. 


The corporation lent out to Thompſon himſelf, upon thats fi. 


tious pledges, large ſums of money, notwithſtanding, he had the 


whole management of theſe pledges, ſo that he might be ſaid to be 
both borrower and lender. 


2 and Warren were permitted to 20 as broken for the 
borrowers; and three parts in four of the loans were tranſacted in 


their names. 


The court of committee took notice of this as an abuſe; and 
that they had printed advertiſements, giving directions to perſons 
to apply to them, in order to monopolize. the whole brokerage, 
upon which the committee made an order, that all perſons might 
employ their ow brokers; and yet, notwithſtanding this, the 
committee afterwards made Moolley and Warren aſſiſtants to the 
warehou ſe-keeeper. 


The loſs which enſued from this miſmanagement is prodi ious, for 
the witnefſes have proved very clearly that the money lent was 
385,000/. whereas the value of the goods pledged was not worth 
more than 35,000/. ſo that the loſs to the corporation is not leſs 
than 350,000. 


The material conſideration for me is, from what cauſes, a from 
what perſons, this loſs may be ſaid to ariſe. 


One ſet of perſons are clearly liable, thoſe who * G01 money of 
the corporation upon fictitious pledges: There were a certain confe- 


deracy, or rather conſpiracy, who paſſed in the cauſe under the 
name of the partnerſhip of three, or the partnerſhip of four, or 


of five. 


Lord Hardwicke then ſtated the evidence of Yobn Ti ws the 
AO who was examined for = P aintiffs. 1 
It 


id ghe. Time of Lord Chancellor Haxbwiex z. 
„ At is proved by him, that there, as a partnerſhip of five, under 


1 pretence of carrying on a project of mines in Scotland; and t that 
none of the committee knew how the account ofthe pledges ſtood , 


__ this N tnerſhip of five, four, and three. 


The defendants haye Objected to his evidence, becauſe he was 
i principally 1 in the fraud, and run away out of the king- 
dom in order to avoid juſtice and beſides that, by an act of parlia- 
ment made in the 6th, year of Geo. 2. ch. 2, T! bompſon i is entitled to 
x one ffi of what he ſhall diſcover of the company's effects. 


It is very | true, this i is a legal objection, and though he is not a 
55 witneſs with reſpe&t to the five partners, who have not exa- 
mined him, yet he is certainly a good witneſs againſt ſuch of the 
defendants as have eroſs examined him, and who have thought pro- 
per to read his depoſition. 


The grounds upon which the plaintiffs found their relief * 
the committee - men are theſe: 


iſt, That they have been guilty of manifeſt breaches of truſt, or 
at leaſt of ſuch ſupine and groſs negligence of their duty, and ſo 
often repeated, that it will amount to a breach of truſt, 


Thele « are great and important queſtions. | 
It will be proper to ſtate what are the actual breaches of truſt. 


* 
* 


iſt, Paſling of notes, Ge. 
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2dly, Signing notes for loans upon pledges, called renewed PLE oy 


though they knew at the ſame time that the money originally ler.t - 


Was not paid. 


zdly, | Signing notes of John Thompſon, warehouſe-keeper. ; £ 5 


4thly, Taking off all the checks upon him, &c. 


5thly, Making ſeveral orders to put it in the power of Tl ont u, 


: Harren, and Woolley, to commit thoſe frauds. 


As to the three firſt, they are actual breaches of truſt, and the 


committee · men are clearly guilty who have MP concerned in 
them. | 


The by-law p * that when notes were to be iflued by the 
cahier, they ſhould be ſigned by one of the ,.committee-men, and 
intended as a check upon the warehouſe-keeper and caſhier. 

Now 


2 — wer th — 4 


——— ßũßà6f . ⏑—⏑ß«Üð;i;: 


«ob, wo * —— 
o an. . < d 
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Now, ſeveral notes have been iſſued without obſerving this rule, 
which is an expreſs contravention of the by-law, | 


A regiſtry of pledges was kept, in which an entry is made of 
the value of the goods pawned: After this was done, a new loan 
is made upon the ſame pledge, to the ſame perſon, and a reference 
to the old number in the regiſtry upon every new advance; ſo that 
it may be called a pedigree of loans through twenty deſcents. 


Now it is not in the nature of the thing poſſible to ſuppoſe, 
that the ſame perſon wanting to reborrow could replace the firſt 
money lent ; and therefore at the ont-fet was a plain and obvious 
fraud, 


I ſhall therefore direct an inquiry into the value of the goods in 
general which have been pledged. 2 


As to the third breach of truſt, the committee-men's behaviour, 


with regard to Thompſon their warehouſe-keeper. 


It is ſuch a notorious fraud, or at leaſt groſs inattention, to fuffer 
him, who was to ſet a value on all the pledges, to borrow money 
upon them himſelf; that, I ſhall direct thoſe who ſhall appear to 
de guilty of it to make good the loſs. 


As to the fourth and fifth breach of truſt, the takin off all 
checks upon Thompſon, and making ſeveral orders to put it in the 


power of Thompſon, Woolley and Warren, to commit thoſe frauds. 


They are not ſo clearly breaches of truſt, though at the ſame 
time they appear to me to have tended greatly to the loſs and pre- 
judice of the corporation, 


But whether they are criminal will be the queſtion? Now I think 


the perſons preſent are only liable who iſſued out the orders, which 


inveſted Thompſon, Woolley, and Warren, with ſuch powers. 


But then another head of charge has been made, under the 
oraſſa negligentia, which has been divided into theſe ſeveral branches: 


1ſt, The committee-men's non-attendance upon their employ- 
ment. 


2dly, Their not obſerving the by-law of laying the balance of 
caſh regularly before them. 


_ 3dly, Not taking any notice of forfeited pledges. | 
2 4thly, 


in the Time of Lord Chancellor HARD WICEE. 405. 
 4thly, Never once inſpecting the warehouſe to ſee what numbe er He 
of real pledges were there. 5 oval ies 1934 e 


zthly, Putting the whole power into the hands of Thompſon, 
Woolley.and Narren. | E 


Now from all theſe an accumulated charge is made againſt the 
whole body of directors or committee- men. 


Conſider firſt the foundation of this general charge. 


I take the employment of a director to be of a mixed nature: it Tbe office of 


. 6 N a director 1 
partakes of the nature of a publick office, as it ariſes from the char- of a . 


tcr of the Crown. nature, pub- 


lick as ariſing 
from the 


But it cannot be ſaid to be an employment affecting the public charter of the 
government ; and for this reaſon none of the directors of the great groun, bur 
companies, the Bank, South-Sea, &c. are required to qualify them- 


at the ſame 


; time is not an 
ſelves by taking the ſacrament. | employment 


that affects 
the publick government, for none of the directors of the great companies are required to qualify by taking 
the ſacrament. 


Therefore committee-men are moſt properly agents to thoſe Commitice- 


who employ them in this truſt, and who empower them to direct g,], 


; | : ; > Perly agents 
and ſuperintend the affairs of the corporition. 0 tboſfe who 


employ them 
0 0 . „A In the truſt, 

In this reſpect they may be guilty of acts of commiſſion. or omiſ- 1 8 
ſion, of malefeaſance or nonfeaſance. Jide Domat's Civil Law upon the corpora- 
this head, 2. B. Tit. 3. Sec. 18 2. Fo | 


tion affairs. 


Now where acts are executed within their authority, as repeRe” * 
ing by-laws and making orders, in ſuch cates though attended with 


bad conſequences, it will be very difficult to determine that theſe are 
breaches of truſt. | 


1 Joe; ! 
For it is by no means juſt in a judge, after bad conſequences have 
ariſen from ſuch executions of their power, to ſay that they jorefaw 
at the time what muſt neceſſarily happen; and therefore were guilty 
of a breach of truſt. 


Next as to malefeaſance and non-feaſaice. 


For inſtanee in non-attendance; if ſome perſons are guilty of 4 og non- 
groſs non-attendance, and leave the management intirely to others, auendance in 


they may be guilty by this means of the breaches of truſt that e 
committed by others. af | 2 46k 156045 afake him 
guilty of the breaches of truſts committed by others, 
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4 8 By accepting of a truſt of this fort, a perſon is obliged to execute 
4 oeh it with fidelity and reaſonable diligence; and it is no excuſe to ſay 
from che truſt, that they had no benefit from it, but that it was merely honorary; 
but merely and therefore they are within the caſe of common truſtees, Vide 


honorary, is Coggs verſus Bernard, 1 Salk. 26. 


no excuſe for 
his want of 


diligence. Another objection has been made, that the court can make no 
decree upon theſe perſons which will be juſt, for it is ſaid every 
man's non-attendance or omiſſion of his duty is his own default, and 
that each particular perſon muſt bear ſuch a proportion as is ſuitable 
to the loſs ariſing from his particular neglect, which makes it a caſe 
out of the power of this court, 


Now if this doctrine ſhould prevail, it is indeed /ay:ing the axe 10 
the root of the tree. 


Where a ſu- But if upon inquiry before the Maſter, there ſhould appear to be 


8 ſupine negligence in all of them, by which a groſs complicated 
ed in all the Joſs happens, I will never determine that they are not all guilty. 


committee, by 


which a complicated loſs has happened, they are all guilty. 


A court of Nor will I ever determine that a court of equity cannot lay hold 


. ] . . . . . 
LS of weary of every breach of truſt, let the perſon be guilty of it cither in a 


breach of Private, or a public capacity. 
truſt, be it in 
a publick or a private capacity. 


There can be The tribunals of this kingdom are wiſely formed both of courts of 


3 law and equity, and fo are the tribunals of moſt other nations; and 


a remedy, as for this reaſon there can be no injury but there muſt be a remedy in 
the tribunals 11] or ſome of them; and therefore I will never determine that 


of this king- RE 
dow are wil. frauds of this kind are out of the reach of courts of law or equity, 


ly formed for an intolerable grievance would follow from ſuch a determi- 
both of courts . 
of law and Nation. | 


uity. | 
2 In the preſent caſe one thing is clear, that Sir Archibald Grant, 


Robinſon, Thompſon, Burrows and Squire, who were the five that 
were engaged in that confederacy, are certainly liable to make 
good the loſſes which the corporation have ſuſtained in the firſt 
place, and the committee-men who were not partners in this affair 
are liable in the ſecond place only. 


Though the Therefore in the preſent caſe, I am of opinion, if there is no evi- 


8 dence to charge the committee-men of being privy to the original 


vy to the * deſign, yet they will be guilty in the ſecond degree, by conniving at 
ginal fraud, | ; 
yet they are guilty in the ſecond degree, by neglecling to uſe the power inveſted in them, to prevent the il! 


conſequences ariſivg from ſuch a confedetacy. 
the 


in the Time of Lord Chancellor HARD wIck E. 
the affair, and not making uſe of the proper power inveſted in them 


by the charter, in order to prevent the ill conſequences ariſing from 


ſuch a confederacy. 


I ſhall begin with ſuch of the defendants as ought to be diſmiſſed, 


againſt whom the bill cannot be ſupported, and then his Lordſhip 
named ſome few of them only. 


I ſhall direct the Maſter to inquire who were the committee- men 
that ſigned notes to Thomſon the keeper of the warehouſe, for they 
muſt be reſponſible for the loſſes ariſing from thence, which muſt be 
made good by them or their repreſentatives, 


I do likewiſe declare thoſe committee-men to be liable, who have 
iſſued notes upon loans called renewed pledges, without being ſigned, 
and the loſſes from it to be made good by them or their repreſen- 
tatives. | 


The Maſter muſt alſo ſtate the whole loſs the corporation has 
ſuſtained ; and for the better diſcovery let all books and papers be 
produced by the ſeveral defendants upon oath, and let the plaintiffs 


by their proper officers produce books and papers on the oath of the 
ſaid officers. 


The late Mr. Ayſlabie being a committee-man, let his repreſen- 
tative appear before the Maſter to be examined as to the hand his 
principal had in this affair, and to produce all papers in his cuſtody 
relating to it. | 


All other matters muſt ſtay until the cauſe comes back upon the 
Maſter's report, 


Ex parte Ludlow, Auguſt 13, 1742. 1 lunatick peti- Caſe 270. 


tioss. 


HE committees of the lunatick's eſtate, who are intitled to it A committee 
of a lunatick's 


themſelves after his death, did, upon repairs being wanting 
in the real eſtate for barns, Cc. chuſe rather to lay out 25 J. in buy- 


ing timber than take it off the eſtate, notwithſtanding there was timber for re- 
pairs. 


timber upon it proper for this purpoſes 


Lorp CHANCELLOR, 


I am of opinion, that committees of the real eſtate of a lunatick 
may exerciſe the ſame power over it in regard to cutting timber for 
repairs, as any diſcreet perſon who was the abſolute owner of it 
might do: and therefore the committees of this eſtats muſt _ 

I 200 
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real eſtate 
may cut down 
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good this ſum of 25 J. to the perſonal eſtate, for they appear to me 
to have done his merely with regard to their own * u. as the 
reverſion of the real eſtate belongs to tbeemn. 


* t 


Caſe 27 f. Ener verfus Cardonnel,. 70 phe paper w exceptions, Oc: 
| rover br; © nds 


Logp OHANCELLOR. 


I euftedinn Cu/todinm is where a perſon in Ireland is ſued to an  outlawry, 
is the poſſeſ- and the plaintiff in the action, upon an application to the 
8 ot lands court of Exchequer there, has, by virtue of a cuſtodiam iſſuing 
„ ola, from thence, the poſſeſſion of the lands belonging to ts out- 


an outlaw, 
granted to Jaw, 

the plaintiff 

by the court of Exchequer in 1rland, 


Where the Where the party who takes the exception did not lay a material 


error in a ma- 


ſter's report is piece of evidence, which he had then in his power before the 
owing to a Maſter, to which the error in the Maſter's report is owing, the 
party's vot court will not direct the Maſter to review his report, upon any 


laying a ma- 
ierial piece Other terms than the exceptant's giving up his depoſit. 


of evidence 
before hin, the court will not direct him to review his report, but upon the excepiani's giving up kis 


depoitt. 


On an appeal Por it turns upon the ſame reaſoning as in the cafe of appeals from 


5 the Rolls, where, upon a petition, the perſon appealing may be let 


may be let in- Info new evidence, which was not read at the Rolls; but then as it 

to new evi. Was entirely his fault, that it was not read there, it will not 

dence, which 3 —— . * | 
be allowed him upon any other terms, than giving up his depoſit. 


was not read 
there, pro- 


vided he will give up his depoſit, 


Caſe 272. Hum ſbrey verſus Merſe, October 15, 1742. 
An heir is in- Bill was brought againſt the executor, and heir at law for an 
ticled to his account of real and perſonal aſſets; and the doubt was, whe- 


colls, for it 1s 
the law which 
caſts the de- 
ſcent upon 
him; other- 


ther the heir at law ſhould be allowed his coſts. 


LoRd CHANCELLOR, 


' Wile as to an 


„ 


executor, be- Executors ſhall not have coſts, becauſe they may renounce, but - 


cauſe he may it is the law which caſts the deſcent upon the heir, and that d lifers 
TENQUNCE, 
his caſe from exccutors, and if he has accounted juſtly for ſuch mo- 
ney as is come to his hands, it certainly intities him to his coſts; 


and therefore I ſhall direct accordingly. t 
: Str 
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Sir John Robinſon verſus Cumming, October 16, 1742. Caſe 273. 


T came before the Chancellor upon exceptions to a Maſter's re- If a perſon 
port, who had allowed the defendant 120/, the value of preſents who makes 


he had made formerly to the plaintiff's wife. 12 ky 


marriage, and 
a reaſonable expectation of ſucceſs, gives preſents, and the lady deceives him afterwards, the preſents ought 
to be retarned, or the value of them allowed. 


But where made to introduce a perſon only to a woman's acquaintance, he is looked upon in the light of 
an adventurer ; and if he loſes by the attempt, muſt take it for his pains, eſpecially where there is a diſ- 


proportion between the lady's fortune and his. 


The caſe which the defendant makes is this, that he being a par- 
ticular friend of Mr. Sheffreld's, the grandfather of Mrs. Robinſon, 
who was about fixteen at the time of his death, had made her ſe- 
veral valuable preſents; and that Mr. Sheffield by his will has ex- 
preſsly deviſed his whole eſtate to the defendant, in caſe he ſhould 
marry his grandaughter, which ſhews that he approved of the match, 
and had likewiſe made him executor, | 


The plaintiff inſiſts, that the defendant had infinuated himſelf 
too much into the favour of this -old man, and that the young lady 
had never given him the leaſt encouragement, as his circum- 
ſtances were by no means equal to hers, ſhe being a very great 
fortune, and he having only 100 J. per ann. at molt. 


LoRD CHANCELLOR. 


I think, in caſes of this nature, theſe rules may be laid down, 
That if a perſon has made his addreſſes to a lady for ſome time, 
upon a view of marriage, and upon a reaſonable expectation of ſuc- 
ceſs, makes preſents to a conſiderable value, and ſhe thinks proper 
to deceive him afterwards, it is very right that the preſents them- 
ſelves ſhould be returned or the value of them allowed to him: But, 
where preſents are made only to introduce a perſon to a woman's 
acquaintance, and by means thereof to gain her favour, I look upan 
luch perſon only in the light of an adventurer, eſpecially where thee 
a diſproportion between the lady's fortune and his, and therefore, 
like all other adventurers, if he will run riſques, and loſes by the at- 
tempt, he muſt take it for his pains: The defendant's caſe, upon all 
the circumitances, being a good deal of this fort, I am of opinion, 
the Maſter ought not to have allowed him the value of the pre- 
lents; and therefore the plaintiff is right in the exception. 


There were other exceptions in the ſame cauſe. 
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At the time of the decree, the court directed, that Mr. Cumming 
ſhould be allowed, upon his oath, ſuch ſams as he had expended in 
a cauſe relating to Mr. Sheffield's will, 


An exception was taken to the affidavit, that it was too looſe, 
Mr. Cumming (wearing only, that he had expended the ſeveral ſums 
contained in his account, to the beſt of his knowledge, remembrance, 
and belief ; and that in ſeveral of the items, he does not mention 
the time it was paid, nor to whom, or for what the ſums were 
paid. 


LoRD CHANCELLOR, 


man he The exception muſt be allowed, becauſe where at law a perſon 


a perſon in an upon an account is allowed ſums under 405. on his oath, it is not 
account 1s al- 


lowed ſums ſufficient that he ſwears to his belief only, but he muſt ſwear to the 


under 40. fact: So in directions under a decree, that the perſon upon an ac- 


8 _— count ſhould be allowed ſuch ſums as he ſwears he has aQually 


poſitively, expended : It is not ſufficient, as in this caſe, that he believes 


and n his * 
belief only ; he paid them, but he muſt peremptorily ſwear 18 the fact. 


the ſame di- 


2 as Though a Maſter, under ſuch direction as in this decree, has an 
* — implied power of ſettling the affidavit the perſon is to make, yet, to 
der a decree PUt it out of all doubt, I will ſpecify it now ; and will allo di- 
in this court, rect the Maſter to review his report, and to give Mr. Cumming 
that he muſt 

peremptorily an opportunity of clearing up the doubts that ariſe upon oe ac- 


ſwear to the Count. 
fact. 

Another exception, that Mr Cumming in his account, ought to 
have made annual reſts; and that from time to time he ſhould have 
applied the aſſets as they came in, to pay off ſome part of the prin- 
cipal and intereſt due upon his own bond, and not charge a grols 
ſum in one item for fifteen years intereſt, 


Lokd CHANCELLOR. 


The court di- In the common directions for taking an account of the rents and 


_ _— profits of real eſtate, the court have directed annual reſts to be made, 


count of the but not in an account of perſonal. 
rents of real 
but not of perſonal eſtate. 


A mortgagee For if a mortgagee enters into poſſeſſion of the eſtate, he does by 


by 2 in- his own act render himſelf accountable for what he receives, in diſ- 
o poſſeſſion, 

by his own Charge of his principal and intereſt, and it is in this caſe that the di- 
act makes reCtion of annual reſts is made. 
himſelf ac- 


countable ; and it is in this caſe, the direction of annual refts is given, 


I 
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But if a mortgagor comes with only half the debt, and offers it 
to the mortgagee, he is not obliged to take it, 


The preſent caſe of an executor is quite different, for it is not an 
office of his own ſeeking, but very proper that ſomebody, either as 
executor or adminiſtrator, ſhould collect in the aſſets, and if he 
happen to be a bond creditor himſelf, the court never direct, that 
if any ſums come into his hands, that he ſhould from time to time, 
by peacemeal, diſcharge the principal and intereſt of his bond ; for 
he may firſt diſcharge all other demands againſt his teſtator's eſtate 
before his own; and unleſs it had appeared that a conſiderable ſum 
was left in his hands, ſufficient to pay off his bond intirely, over and 
above what was due upon other demands, there could be no ground 
for this exception; and therefore over-ruled it. 


As to what Mr. Attorney General ſays, that upon a plene admini- An executor, 
firavit, if it had appeared there was enough only to pay half the bz em eſtabliſh- 
debt in the executor's hand, the jury muſt have found a verdict * 
againſt him, it cannot be ſupported, for no court would have directed pay his own 
a jury to give ſuch a verdict, becauſe an executor, by an eſtabliſhed debt. nt 's 
rule of law, may retain to pay his own debt, but is not obliged to x hopes. ot 


a take in part, 
take in Part only. where there is 


not aſſets e- 


. nough t 
The defendant took an exception, that the maſter had not allow- Ds wade 


cd him any intereſt on two years and a half arrears of an annuity, 


| which he had purchaſed of the teſtator Mr. Sheffield. 


It was a grant of an annuity by way of mortgage, and a power 
to the annuitant to enter, in caſe of arrears, and to hold till he was 
ſatisfied all arrears, and all his coſts and damages, but in this caſe 
the annuitant has not entered for default of payment. 


LokD CHANCELLOR. 


There is no inſtance where the court has ever allowed intereſt Where an 
upon the arrears of ſuch an annuity; if, indeed, the annuitant had zunuitant has 
; x - entered, and 
entered, and been in poſſeſſion of the eſtate, charged with it, the i; ia poſletlion 
court would not have obliged him to have quitted the poſſeſſion, of the eſtate 
unleſs the grantor had agreed to allow him intereſt for the arrears charges with 


: þ it, the court 

of this annuity down to the day, | will not oblige 
| | him to quic 

Ferrers verſus Ferrers, (Viae Caf. in the time of Ld. Ch. Talbot 2.) ns ——r 


was different from this, becauſe it was her jointure, and intereſt tor allows bim 


fo Alas 4 £4 — 


upon the arrears of the annuity was allowed her by way of main-iatereſt for the * . 


: arrears of his © 
tenance, and as a compenſation for the debts, ſhe had contracted ne oe eee 
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Caſe 274. 


An inquiſition 

of lunacy i 18 
always admit 
ted to be read, 
but is not con- 
cluſive evi- 
dence, for you 
may traverſe 
it, 


mmm and Determined 


Sergeſon verſus Sealy, Oftober 25, 1742. 


R. Attorney General objected to the reading an inquifition of 
lunacy, becauſe it is offered as evidence to affect the right of 
a third - perſon, and as it likewiſe had a retroſpect of eight years. 


Lord Hardwicke over-ruled the objection, and ſaid, that ipqulfi. I= 
tions of lunacy, and likewiſe other inquiſitions, as Fel mortem, Gc. 
are always admitted to be read, but are not concluſive evidence, for n 
you may traverſe them if you pleaſe. oy 


4 d , 


By the inquiſition, the jury found Mr. Samuel Pitts a lunatick 


without lucid intervalls, eight years back, ſo that it took in the 
'time of the tranſaction with his ſon about laying out ſome part of 


his "perſonal eſtate, in the purchaſe of real for the lunatick's ” 
benefit. 


The two witneſſes to encounter the inquiſition, and to prove Mr. 


Samuel Pitt's ſanity, (one of Which was his apothecary) Swear, his 


underſtanding, at the time of this tranſaction, was ſomewhat im- 


Paired from his paralitick diſorder, but that it did not totally deprive 
him of it; and that his memory would ſerve him to give an anſwer 


Where, before 
an inquiſition 
of lunacy, a 
perſon who 
was found a 
lunatick, has 
made a pur 
chaſe with the 
ep 
of his only 
ſon, the court 
will not 
change the 
diſpoſition 
that has been 
made of this 
ſum of money, 
but the pur- 
chaſe will 


Nand, 


to a ſhort- -queſtion, but not to one of any length. 


The principal point was, whether money belonging to a perſon, 
who is ſuppoſed to be a lunatick, and which has been laid out in 
land, does not i belong to thoſe perſons who would have been 
ir titled to the money at the time it was converted into real eſtate; 
and whether the property of a lunatick can be altered in any reſpect 
whatſoever; or whether this court can give it to a different repre- 
ſentative than the law would have done. Vide Ridler verſus Ridler, 


Eg. Caſ. Ab. 279. 
LoRD CHANCELLOR, 
The general queſtion in this caſe is, Whether there is ſufficient 


ground in a court of equity to ſet aſide this purchaſe, which coſt 
10214. and to conſider it as perſonal eſtate? 


A lunatick is certainly capable of taking by way of grant, and 


therefore this eſtate has veſted in Mr. Samuel Pitt, and deſcend 
from him. 


I will conſider firſt, whether upon making this purchaſe in . 


this gentleman was von compos mentis. 


There 


in the; Time of Lord Chancellor Hanp]• KE. 413 


There is not at preſent before me, ſufficient evidence to ſatisfy 
me, that he was abſolutely a /unatick, or non compos. 


As to the inquiſition, the jury have cartied it too far, in finding 
him,a lunatick, as his incapacity was owing to a diſtemper ; they 
ſnould have found that he was not capable of managing his own af- 
fairs, and not properly that he was a lunatick. 


When I admitted the inquiſition to be read, I ſaid it was not con- 
cluſive evidence; for it is not concluſive as to the point of time of 
taking the inquiſition, much leſs as to the retroſpect of eight years, 
for notwithſtanding ſuch inquiſition, there are numerous inſtances of 
a ſubſequent inquiry. 


The evidence before me is, that he lived with his own family 
after he had the paralytick diſorder, as well as before, and that he 


was aſſiſted in the management of his affairs by his only ſon and his 
ſteward. 


And at the very time the purchaſe was depending, the ſuppoſed 


lunatick himſelf rode out to inſpect the eſtate which was intended 
to be bought, 


Now, can it be ſuppoſed, that the family would have made all 


this unneceſſary parade, if they had not thought Mr. Pitt capable 
of judging. 


There are a great many inſtances of apoplexies turning to para- 
Iytick diſorders, which may at firſt affect only the members and or- 
gans of the body, and by degrees, as the weight of the diſtemper 
increaſes, may affect the memory and underſtanding. 


In 1724, this purchaſe was made, and the inquiſition was not till 
1726, two years after; and though the jury, out of a neceſſary cau- 
tion, have found it with à retroſpect of eight years, in order to take 


in alienations; yet I ſhall not, for that reaſon only, direct a fur- 
ther inquiry. | 


The purchaſe appears to have been a reaſonable act, and no evi- 
dence to ſhew it otherwiſe, and yet it is ſaid, Mr. Pitt being a lu- 
natick at the time, the court will not vary the property, and has 
been compared to the caſe of infants. 


It is true, in the caſe of infants it is ſo; and upon application to Where there 


the court to lay out part of their perſonal eſtate in land, it is always don © the 


granted with a ſalvo, that if the infant dies before 21, or does not court to lay 


out part of an 


infant's perſonal eſtate in land, if he dies before 21, or does not approve when he comes of age, the property 
will not alter. 
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articles were a good appointment of the 200. for the beueht of her fecond haſband. 


approve. of the purchaſe when he comes of age, that the proper 
ſhall not alter. 80 1 ee igha 


But the caſe here is quite different, the perſon lives in his own 
family as he did before this paralytick diſorder, and alſd conſents to 
the purchaſe two years before any legal mquiſition into his capacity; 
and would it be right in the court to overturn acts that are done 
with the concurrence of the whole family, and in a reaſonable man. 
ner? If I did, Iam ſure it would be attended with numerous in. 
conveniences. 1571} 


Here is in this caſe the ſtrongeſt circumſtance in the world; but 
one ſon, who muſt have been heir of the real eſtate, if not diſpoſed 
of otherwiſe, and intitled to the perſonal eſtate if his father, the 

ſuppoſed lunatick, died inteſtate, | 


The court Though it is very true, the court will not order the perſonal 
may N eſtate of a lunatick to be turned into real eſtate, yet there have been 
e applications to this court to lay out part of his perſonal eſtate in re- 
nal eſtate to pairs, or even upon improvements of his real eſtate, and the court 
— have allowed it, if the next of kin at that time, who if he was 
even upon im- dead would be intitled to his perſonal eſtate, do not thew any rea- 
„ againſt it; and ſuch an order of the court has been even 

binding upon other perſons who were not conſenting to the order at 

the time it was made, but happened to be the next of kin at the 


lunatick's death. 


Therefore, as this purchaſe was a reaſonable act, and done with 
the approbation of the only ſon, and as the court ought eſpecially 
to give the turn of the ſcale in favour of an heir, I am ot opi- 

nion there are no grounds for the court to change the diſpoſition 
that has been made of this ſum of money, but the purchaſe muſt 
ſtand. 


There was another point made in this cauſe. 


A wif.,in William Pitt the ſon of Samuel Pitt married Mrs. Speke, and by 


caſe ſhe ſur- : . : bb 
vived her huſ. the marriage articles it was covenanted that if there ſhould be one fon 


band, and only, and no younger children, and the wife ſhould ſurvive the huſ- 


uae band, that ſhe ſhould have the power of diſpofing of 40007, by deed 


dren, had a or will executed in the preſence of three witnefles to any perſon ſhe 


power of diſ- . . | 1.<fate 
1 ſhould appoint, and this ſum was to be a charge upon the rea 


4000/. by of the huſband. 
deed or will, 


executed in the preſence of three witneſſes, and this ſum was a charge on the real eſtate of the hvſband. 


Before her ſecond marriage, ſhe, by articles executed in the preſence of two witneſſes only. appointed 
2000/7. out of the 4000/7. to be for the uſe of her intended huſband ; the remaining 2000 /. ſhe diſpoſes 
of by will, but does not execute it in the preſence of three witneſſes. Lord Hardwicke held, that the 


Mr. 
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Mr. William Pitt died, leaving only one ſon, Samuel Pitt the 


younger, who lived to be only nineteen, and dying before he came 
of age, his real eſtate deſcended upon Mrs. Sergiſon, the plaintiff's 
wife, who is great niece of Samuel the elder, and heir at law to him, 
and to Milliam Pitt his fon, and to the infant Samuel the younger, 
the grandfon of Samuel the elder. 


Aſter the death of Mr. Villiam Pitt, Mr. Speke marries the wi- 
dow, but, before her ſecond marriage, ſhe, by articles executed 
in the preſence of two witneſſes only, appoints the ſum of 20000. 
out of the 4000 J. to be for the uſe and benefit of her intended 
huſband, during the coverture, and after her death, to her ſon 
Samuel Pitt. 


The other 2000/. ſhe makes a voluntary diſpoſition of by will, 
but did not execute it in the preſence of three witneſſes. 


Loxp CHANCELLOR, 


The queſtion is, Whether the articles entered into upon Mrs. 
 Speke's marriage with Mr, Speke amounts to an appointment within 


the power? | 


l am of opinion, that it is a good appointment of 2000/7. for the Though the 
benefit of Mr. Speke; and notwithſtanding it is inſiſted that it is a fete 
defective appointment, becauſe there are only two witneſſes, yet accurately ex- 
this court will ſupply the defect, where it is executed for a valuable p15 Fs 
conſideration, much more where it is an execution of a truſt only: 1 
And though the appointment is inaccurately expreſſed, and in an being execu- 
informal manner, it ſhall ſtill amount to a grant of the 2000 J. to 1 
Mr. Speke; and if it amounts to a grant, what is the effect? Why, ration, this 
that Mr, Speke ſhall have the whole uſe and benefit of it during the court will ſup- 
coverture ; and falls exactly within the reaſon of Lady Coventry's Ply the defect. 
caſe ; where a tenant for life, with a power to make a jointure, 
covenants, for a valuable conſideration, to execute his power, this 

court will ſupply a defective execution, or a non- execution againſt 


the remainder man. 
The next queſtion is, as to the remaining 20001. 


This was not an appointment for a valuable conſideration, but The will un- 


f . | Ih der which the 
only a voluntary diſpoſition, and therefore as the will under which 2 ve vi 


| the 20001), is given was not executed in the preſence of three yer, ing a 
witneſſes, it has not purſued the power, and conſequently was a ve di/- 


void appointment, ſo that this 2000. ſunk in the infant's real e ke. 


ed the power, 
by being exe- 
cuted in the preſence of three witneſſes, is a void appointment, and ſinks into the real eſtate. 


2 There 
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| CC 4 5 FAY | 
There is "another queſtion dh las to the Mi... of the 


200. ga K to Mr. byte, = the articles before mar- 
riage . 


And it is infifted, that "LEY ihe time of th articles executed, 


be by : 1 


7 


* 


intereſt commenced, and that it ought to have been _ down by | 


the infant during his life. 


It is maintained upon theſe grounds: iſt, That the infant wWaũs 


only tenant in tail, remainder in fee, and that the remainder in tee 
never coming into poſſeſſion, he was liable to keep down the inte- 
reſt out of his perſonal eſtate ; and 2dly, That the plaintiff cannot 
be charged with it, becauſe Mrs. Sergiſon, his wife, being heir at 


law of the infant's father, as well as of the infant himſelf, has no 
occaſion to claim through the infant at all, but IDE a her title 
immediately from the father. 


As to the firſt ground, to be ſure, there is that nicety in law 
between a remainder in fee in reverſion and in poſſeſſion; but to ſay 
in equity, that the infant ſhall be compelled to keep down inte- 
reſt upon his on eſtate, of which he was ſeiſed of the remainder 
in fee, out of his perſonal eſtate, is ſuch a nicety, that I cannot al- 
low of by any means. 


As to the ſecond ground, I am of opinion Mrs. Sergiſon is obli- 


ged to ſhew her couſinage, through the infant, though in the de- 


ſcent ſhe might derive the title from the father only. 


I do not ſo much as remember an inſtance where even a tenant 


in tail has been obliged to keep down intereſt ; but if he dies du- 
ring bis infancy, and the remainder in fee was limited to a ſtranger, 


it may poſſibly make ſome difference; but I will not determine now - 


how the court would direct in that ſe; 


In che preſent caſe, had there been an application to the'court in 
the infant's life, by his guardian, the court would have directed 
the intereſt of this 2000“. to be kept down out of the rents and 


profits of his eſtate, and not out of his perſonal eſtate: Suppoſe an 


infant, tenant in tail, remainder in fee, had nothing to ſupport him 
but the rents and profits ot real eſtate, and would ſtarve if they 


have directed them to be ſo applied; but here there is a large per- 


were to be applied to keep down intereſt, I ſhould not in that caſe 


ſonal eſtate, "beſides the rents and profits of the real eſtate, af 


makes the difference. 


Therefore there muſt be an account taken of the rents and profits 


of the real eſtate of the infant, deſcended upon Mrs. Sergiſon, the 
wiſe of the plaintiff, and fo much of them applied as will pay off 


the 


3 


* | | 9301955) 4 T1 1 2 A þ 1 
in the Ti ime © of Lord Chancellor Hanpwices. 5 


* intereſt dus upon the 20001. appointed to Mr. Shele, which 
muſt be at the rate of 4 per cent. and commence from one 
after the execution « the m_ of e to Mr. Speke. 


| 4%; WEE 


e "4 


on verge Mor on, et e gon. Oftober 27, 1742. Caſe 253. 
2 Mop, 1 . 725 . 4 . . 
1 2 iy both theſe cauſes ariſes from the will of Lord Hara. 

Burr, who, at the time of making it had five children: _ 7 
«4 He theteby ditects two freehold houſes to be ſold; and his whole ew 5, l. 
« eſtate to be turned into money; and after his debts and legacies 3 
« are paid, the teſidue of the money he gives to the plaintiff and „ AA 
% others, his executors, in truſt, for the benefit of his four ſons, wiſe fortune 
and his 1 , to be divided equally between them; and 7" „* 

« jf any or either them die before the age of "their i pre 


viſion for her 8 
” ſhare to £0 to the {urvivor.” INE and recom- 


mended it to 


| Horry Burr, one of the ſons, died after the father, and before py gra 
twenty-one, and ane: Tamas his ſhare went over to the ſurvivors, - dren ſome part 


of the princi- 
pal of ber for- 

In Auguſt 1739, Mr. Vobe, who kept a tavern, married the daugh- 3 
ter, but made no o proviſion for her 7 way of ſettlement. | ns _ 


Lord Hard- 
In March 1739, Mr. Vobe, being juſtly indebted to the defen- wicke arerees, 


dant Moulſon, a wine mecbant, enters into a bond for the payment in conſequence 


Fan agree- 
of it; and about three weeks after, makes an aſſignment to Moul- men- 3 


ſon of all the ſhare which in the right of his wife he was intitled th arte. 


1 
unto; in her father's perſonal eſtate. I Voters 


Fortune ſhould 
Afterwards he made a ſecond — of his wife's ſaid 5e Placed out 


ſhare, to truſtees, for the benefit of all his creditors in general. 75 2 


Ling ber life, 
During all theſe tranſactions, Jenny Vobe, the wife of Vobe, and % o/ter her 


. death, to be 
daughter of Burr, the teſtator, was under age. paid to her 


' f chilaren, in 
The executors have done no act to ſettle or make any diviſion 7e, 
of the father's perſonal eſtate. 


Mrs. yabe has two chiles to maintain, as her huſband is a 
bankrupt. TH 


Her 650 under the will amounts to about 6001. and Mr. Moul- 00 
ſon's debt to above 5000. | 


The queſtion is, Whether the wife, who is totally un provided 
for, ſhall not have a maintenance ſecured to her out of * ſhare 


of ber father's perſonal eſtate, before it is applied in payment of p 
Vor. Il. 5 0 the 
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his power, which he could not have upon an eee pere 
cery, without TOY W for her firſt. aid v1 


9 CASE 8 Argued and Determined ::; 


the Jefandant t. N en reſt of lots ett 


Vobe the huſband. 1 e no bas gies wit 


Mr. Cbute, for the defendant Mr. . Moajfon, cited \Trwdpr -veri 
Carter, 2 Vern. 270. Mr. Brown, of the ume fide, * * 
be an eſtabliſhed rule of this caurt, that à haſband hall not mei- 


dle with the wife's fortune, unleſs he will, in the firſt place, makt 
: forks roviſion for her; but the eaſe of à erediter, het ſaid, was 


ifferent, who has paid a full conſideration for the aſſignment, 
£ = it would be hard to make him n in che Perf 
e an 


He cited Miles verſus Williams, 1 P. W249. wo relied: chiefly 


on the caſe of Bates verſus Dandy, Jug 7 76, . before Lord 
Hardwicke, fee p. 207. | 


Mr. Attorney General, for the wie, ſubmitted two IN 


Firſ,, The general rule of a eourt of equity, that if a. huſband 
is obliged to Ga here for a wife's fortune, he ſhall firſt make 


a .proyifian for her, before he ſhall be allowed to meddle with it. 


What, ſaid he, is the ground of this rale, but that it i 
rue juſtice and equity, the wife ſhould have ſome ent 


' Secondly, This right runs along with the thing itſelf, and who 
ever comes in under the huſband, muſt take it only as he would 
have done; and the true reaſon for the court's A "me 
wite's being unprovided for. 


LP, His AGA — 


No harm or injuſtice is done, becauſe do body can take an * 
ſignment of the wife's fortune, but he muſt do it with his eyes 
open, and therefore it is his own fault, if he will lend upon ſuch a 


ſecurity. 


There is beſides a ſtrong cinumſtance in this call, for at the 


time the wife's ſhare was afligned, it was not a veſted intereſt, 


as ſhe could take only upon the contingency of her. ling 8 8 


twenty-one. 


There is alſo a ſtrong argument to be drawn from the general 
inconvenience; for if the defendant Mr. ſhould: — it 
would put it in the power of a huſhand to evade the tule of the 
court; for by affigning the wife's effects, he gets her fortune in 


FT HHPHs> 37 The 


in Time Gf bord Chaudoellör Hapwiekk. 
Tie Chancellor Mrected tie biuſd to stand ober, to lock into 
the ca and on October the 29th, 1742. it came on again. 


he wee e = Mrs. Vobe; _ cited the caſe of 
aps vet 15, 3732, before Sir ll, 
where he d 4 provifion-"to a wife out of her 8 7 —— 
che alſigness of a bankrupty / He likewiſe mentioned 1 P. 2 398. 
yarob/on O87 verſus Williams, and 1 P. . 735. Richmond & U 
verſus: Nana, Mr Gute, for the defendant Mr. Moulſon, cited 
1 P. N $48. Bofoilt verſus Brandir. 


The caufe Rood over again tl Noutmber 3. 1742. when the 
Chancellor gave ng omar A 


VVA 210196 


LoRD eee AY 
Here art t.] duns brought 2 


The firſt; by the executor of Mr. Burr, to be . of 
their truft, upon paying and affigning over Jenny Vobe's ſhare of 
ber father's perſonal eſtate, and that they wy be indemnified in 
e A 


The ſerond bill is ee by Mr. Molſon, who de a right 


to Jenny Vobe's ſhare of Burr's . e eſtate, under the ge. . 
So =o haſband. 77 2775 | 


A aguiniſ the huſband, the equity is e 5 ok Ele- 


wiſe againſt the aflignees, who claim under the ſecond affign- 
ment. 


Therefore the pri ncipal queſtion 1 in the cauſe ariſes out of the dex 
fence / made by the wife of Jobe. 


15 2} 


: Two Points have been inſiſted on for Aar. 


0 % That the aan into | this court for the for- 
teme of the wife, without making a proviſion for her in the firſt 
place. 


„That there is an equity attached to the thing it ſelf, 
md — the aſſignee of the huſband takes it ſubject to the 
ene and from hence ariſes the greateſt doubt. How 


As hoods firſt, Ie is an equity grounded 


Ale vue ind As # father 


is that kind of parental caro-which this court exerciſes for the bene- would not 


have married 
141 KN his daughter without a proviſion, neither will this court, who ſtand in /oco parentis, do it. 


fit 


siven their with this, in regard to portions atiſing out of 


- — 


is a bond debt 


the husband court has interfered; as if the wife's debtor will 


ſigument of 
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fit of orphags; and as the father would not haue marrisd His Agb. 
ter without inſiſting upon ſome proviſion, ſq this court, wh 1 
in loco parentis, will not do it. 22 7 42 RON bop 


8 e (Pp. 


204 


W pere the ee This. court will not ſuffer the huſband to take the wife's pott 


— 42 (though the. eccleſiaſtical court, who have a concurrent jurisdiQtion 


erſonal eſtate, Dave gi. 
* ven theit conſent the huſband ſhould have 12 he ba aged 40 
have the make a reaſonable proviſion for the wife ; and in manp inſtantes hat 
— 0 * granted injunctions to ſtay the proceedings in the eccleſiaſtical court, 
Fenton w | In Tothills Tranſactions in the high court of Chancery, in the 
ok caſe of Tanfield contra Davenport, 14 Car. 1, Lord Keept | 


takes notice of this rule, which ſhews it is not a d 


newly a- 
ken up, as has been ſuppoſed. M's Re 


* 
ea. 


Where there But though this is ſo, yet if the huſband can come at the cluat- 
10 che wife, tels of the wife, without the aid of this court, or of a court having 
dun ſola, and à concurrent juriſdiction, I do not know any inſtance where th 
pay her debt-tb 
l dere d the huſband; ſo likewiſe where there is a bond debt to the wife, 
vo inftance of dum ſola, and the huſband recovers it at law, I do not know that 
this court's this court have ever granted an injunction; for his ſuing at law was 


Mondeo, for very proper, and therefore this court leaves it to its natural courſe, 


| the ſuit was without meddling with a legal queſtion ; though if a bill was brought 


proper at law. n £C . 707 . X 
dere at bat in favour of a wife, for an injunction to ſtay execution upon the 


band makes a judgment at law, I do not know whether this court would not grant 
voluntary aſ- jt ; but, as that point is not now before me, I will not deter- 
the wife's por. IIe it. i 
tion, the vo- 


woe apron If one looks into the caſes upon this head, it is difficult to recon- 


only; the ſame Cile them, though, indeed, one thing is clear through them all; 

equity in te- that if the huſband makes a voluntary aſſignment of the wiſe's 

On portion, the volunteer muſt ſtand in the place of the huſband; 

the ſame as to there is the ſame equity too in regard to executors and adminiſtrators, 

— of and the ſame as to aſſignees of bankrupts, for it is the law that 

rf. caſts it upon them, vide 2 Vern. 401. Burnet verſus Kinaflon, 
and 2 Vern. 564. Taylor verſus Wheeler, and Jacobſon & al verſus 
MWilliams, 1 P. V. 382. | 


In equity not- There is a particular train in the report of the laſt cafe, * looks 
wHARandIng A 


Joubr of 1.2.4 38 if Lord Cowper reſted his opinion chiefly upon the commiſoners 


auer s, in of bankrupt's aſſigning a poſſibility, which he thought they could. 


the caſe of not do, but he was certainly wrong in point of law, for that not 


Jacob ſon ver- 


Js l illiams, only the latter ſtatutes relating to bankrupts mention the word 9% 


it is now very ſhility, but alſo becauſe the 13 Eliz. c. 7. ſect. 2. impowers the 


2 commiſſioners to aſſign all that the bankrupt might depart with ; 
hits, — 4 and, beſides, the 21 Jac. 1. c. 19. enacts that the ſtatute relating 


both relea ſed | to 
and aſligned. | 


* 
* 


e f 1 Chanocllor FHarpwicke. 


wed ig, the.moſt beneficial. manner . for 
ſys Walkup” Ny, at the 0115. Mich. 1731. 
ancellor Ring, in Micb. 1732”; And in 
Equity it is OY well e that a nah * both releaſed 


ang aſſigned - 1 «ter on bet fs 


7k I a. 
The pext caſe is 2 * Maſeal, 1 March 19, 732. before. 
SF We, 2 decręed e upon the ſame reaſoning as in 
een hams. " 


28 r lr * by the Where 2 
huſband ſoc a; valuable conſideration, there the e has 1 — 
beet cotittary, and the rule has been, that the aſſignee ſhould not troft of aterm, 
e for the wife before he could be entitled. Tudor g valuable 


verſus Samyne, conſideration, 
- Vern. 207. ö 88 2 ... , the aſſignee 
need not make 
iſion f. 
There was. ſome. diſpute at the bar, how non allecatur at the {0 fs, be- 


end of this caſe is to be applied, whether to the whole caſe, or the fore be is 
words immediately preceding; but, from what I have mentioned ivtitled. 
before out. of. Tathill, it is applicable only to the laſt preceding 
mn... | 


The. next caſe is IE verſus. Saunders, Eg. Ca, Abr. 58. 
; The ys Bfoil ae e 1 Wins. 4 58, 


«WI... S: 5. 


In theſe cadet you obſerve the particular « contract of the huſband, 
for a valuable conſideration, has got the better of the wife's equity 
do have a proviſo. ' 


The — of Sir Edward Turner's s caſe, 1 Vern. 7. was « this, that As at law, the 


as the huſband, at law, could diſpoſe of a term for years, ſo may he Haſband could 
diſpoſe of a 


diſpoſe-of- the erik of a term, becauſe the ſame rule of property muſt term for years, 
prevail in equity as well as at law; but die the cafe of Pitt verſus ſo may be dil. 
Hun M Hern. 18. where Lord Chancellor Nottingham xpreſies E e 


trult ofaterm: 5 


/ great. ſutprize at this reſolution. for the ſame 
| | 44, rite of pro- 
perty mult 
Now, I apply the reaſoning of theſe caſes to the preſent. ey 3 
„15 — N | : | '* Quity as well⸗ 
D v * ; 1 5 enn. N 
a» — ; 137. In 8 caſe it was determined that a contingent Aer or bochbiluy * * 


in a Fe Ss aſſignable by the commiſſioners; thus a Geviſe was to ſack of the chil- 
dren. . as ſhould be living at her death: A. pad iſſue B. who becoming a bankrupt, 
gew his certificate allowed; after Which 4. dies; this contingent intereſt is OC to the Sud 
roptey, ſor as much & the ſon in the mother's life time * have releaſed it. | 


ow. 7 75 * . 7 5 D | | 15 
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| . As to the. laſt of the afſigaments, it does vot differ rom the cf 
| of aſſignments of bankrupts, for it is the caſe of n failung man, and 
exactiy under the fame reaſoning as an aſſignment of a bankrupr', 
| effects for his creditors in general ; for” here he aſſigns all his 

right, title, &c, and therefore is exactly upon the ſame footing, 


1 21504 5.4 


85 As to the firſt aſſignment to the defendant Mr. -Mewlſen; to be 
ure, that is different from the other, and likewiſe differs in ſeveral 
circumſtances from all the caſes cited. | n 


I n the firſt place, here is a mixed fund ariſing out of real as well 
as perſonal eſtate ; for though the father, indeed, by his will, di- 
res the eſtate to be ſold and turned into money, yet all the chil- 
dren together, when they came of age, might have ſaid to the truſ- 
tees of the will, let us take the real eſtate as it is, notwithſtanding 


the teſtator directs it to be ſold. g 


| Beſides, the wife was an infant when the marricd, -and-likewiſe 
during all theſe tranſactions, and conſequently a particular object of 
the care of this court. e thre} mg et 


4 


IS differs Beſides too, this is not an aſſignment of a term for years, or 2 
rory the other ſpecific thing, but an affignment at once of all her fortune, and 


ſes, f , | 
huſband at Which the huſband could not reduce into poſſeſſion, without the aſ- 


once aſſigned fiftance of this court; neither has there been any diviſion in the 


1 
pa £49 world made, or even an account taken of the teſtator's eſtate, which 
could not re- Could bind the parties. 


duce into poſ- 


o ea. The truſtees themſelves, though willing to have joined with the 
ance of this huſband, could not have bound the wife, as ſhe was an infant, and 


— as there is likewiſe a clauſe of ſurvivorſhip in the will; and therefore 
there is no poſſibility of coming at the fortune, without the aid of 


j 


this court. 


For this reaſon the defendant Mr. Moulſon muſt be preſumed to 
have known all the circumſtances of this ſecurity, and what the 
rule of equity is in regard to proviſions to be made for a wife out of 
her fortune. Seed 3 ern bot 


1 be material In the preſent caſe, I lay a very great weight upon its being an 
8 of aſſignment of the whole portion, and if I ſhould allow this practice 
che whole por- to prevail, it would trip up all the care and caution of this court 
ron, and if with regard to infants; for a huſband then would have nothing to 


ſuch a practice > 
ſhould be at do hut to take up money of a third perſon ; and though neither he 


towed, i: nor the lender know exactly at the time what the fortune is, yet 


Abr cefeat he may aſſign it over, and ſo defeat the care of the court intirely. 


the court with 
regard to in- l ; Conſider 


Fants. 


imithe Time of Lord Ghancellor HAND WICK E. 


ODonſider td, the particular circumſtances of this caſe; the huſ- 
bandtwvas in debt before he married; runs away with this young 
wvomati clandeſtinely, without the conſent of any of her relations, 
with a view, very poſſibly, to prevent his being arreſted. 

5014001 $0261 91 00. wo 

To this it may be objected, that if I decree a proviſion for the 
wife, people will not venture to lend their money, which would be 
+a great detriment to the public in general, and to trade in par- 
ticular. ö 


To which I anſwer, that though this court ſhould not ratify 
and legitimate ſuch aſſignments, yet there will be perſons enough 
found to riſque their money upon ſuch ſecurities, 

Therefore, I am of opinion not to allow the creditor to receive 

the whole fortune of the wife, without making ſome proviſion for 

her; and I would recommend this method to the defendant Mr. 

- Moulſon, that he ſhould come into terms to give the wife and 

children ſome part of the principal of her fortune, and then he 

will have an immediate benefit from the reſidue. 


Tord Hardwicke ordered it to ſtand till the firſt day of cauſes 
after the term; and ſaid perhaps, before that time, the parties, when 
they ſee the inclinations of the court, will acquieſce; if they do not, 
they can have no benefit for a long time, as the intereſt of her 
fortune can be applied only to the ſeveral demands. Ax 


December the 6th 1742. The cauſe of Jewſon verſus Moulſor:, 
ſtood again in the paper, when it appeared, that it was agreed 
between the parties, that the neat ſum, which ſhall remain after 
the deduction of coſts, ſhall be divided into equal moieties; and 
one moiety thereof was to be paid by TJewſon to Moulſon, towards 
ſatisfaction of his debt; and the remaining moiety was to be re- 
tained by Jeton, to be diſpoſed of for the ſeparate uſe and pro- 
viſion of Jenny Vobe, and the children ſhe already hath, or may 

have, in ſuch manner as the court ſhall direct; and thereupon Lord 
Hardwicke ordered and decreed that the agreement be performed 
and gave full directions for placing out and ſecuring Jenny Vobe's 
molety for her ſeparate uſe, during her life, and after her death, 
for the payment tet her children, in equal ſhares. 

SYN 2G10- 21017 | | | 
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determined Nity in the teſtatrix. 


here, but muſt 
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enge ' 12” ee gt?) „ "ht 
41 Wo {epi ti. N A 
Caſe 276. Web verſus Claverden, October 29, 1742. 
A fraud in Bill was brought by an heir at law, charging fraud an Cir- 
procarnga cumvention in the defendant, in obtaining 1 the will, and inſa- 


3 


be decided b 
& trial at 4 LoRkD Cn ANCELLOR, 


This court will not determine a fraud in procuring a will, With | 
out ditecting a trial at law, which was done actõrdingly. N 
8 I ſhall decree coſts againſt the plaintiff, for where an heir at law 
heir at law Will bring a bill to ſet aſide a will for inſanity in the teftator, when 
— = a he might have proceeded at law by <e&ment, this is ſuch a vexa- 

ge an tion, that if he fails in ſetting it aſide, he ſhall pay coſts, ſo far as 


aſide a will 
tor inſanity, relates to the controverting of the will, 


inſtead of an 
tjectment, he ſhall pay «coſts, if he fails. 


Where an heir But where an heir is brought before the court as a defendant, 
i: brouet even though he ſhould. inſiſt upon the will's being fraudulens, 


before the 
court as a de OT the teſtator's being inſane, and an. iſſue at law is directed to try 


ſeodant, and the fraud or inſanity, yet this court will not give coſts againſt him, 


illue is direct- 
2 though he fails in the attempt of overturning the will, but very 


fraud or inſa Often allows the heir his coſts, 
nity of the 
toltator, though he fails i in overterning the will, the court will not give coſts aga inſt him. 


Caſe 277. Galton vert ſus ee Octoler 29, 7 


1 WAA +5 - £ CA. Can. 2 55 Wa Fo 


8 15 . 0 0 25 being feiſed H EF 7% feel Ute huſband being ſeiſed in fee 5 an 8 


. 
— — 


in fee of an and having borrowed a ſum of money, gave a bond for it, 


late, h 
_— dated May 12, 1724, and a mortgage for the ſame ſum on the 14th 


ney in 1724, Of / He following: : On the 11th "of December 1728, he made his 
gave a bond will, and deviſed the eſtate in fee, which he had thus mortgaged, 


for it, and a 
mortgage on and alſo an eſtate for three lives, to the defendant his wife, and made 


it for a ſecu- her ſole executrix. 


rity afcer- 
wards ; In 1725, by will he deviſes the mortgaged eſtate, and a freehold, for three lives, to bis wiſe; 


and appointed ber ſole executrix. The queſtion was, if the perſonal eſtate is not ſufficient to pay the mort- 
gage, whether the eſtate deſcended on the plaintiff ſhould not make up the deficiency, ſo that the eſtate ge- 
creed to the wife might not be affected whilſt there were real aſſets? Lord Hardwicke held, at the 
firſt hearing, the wife was not intitled to ſuch exoneration in a court of equity, but muſt take th 


eſtate with its burthen, 


In 1734, he purchaſed one moiety of the reverſion in fee of the 
lifehold eſtate, and the other moiety in 1737, and died ſoon after, 


without making any alteration in his will. 
2 . The 


in the Lime of Lord Chancellor HarDwicke, 425 


The bill was brought by the heir at law, to have the deeds 4nd 
writings of the lifehold eſtate, the reverſion in fee of which was 
purchaſed by the teſtator after making his will, and for an account 
of the perſonal eſtate. 


The plaintiff inſiſts, that the eſtate deſcended is not liable to pay 
the mortgage, and endeavours to throw the burden upon the defen- 
dant, to be paid out of the perſonal aſſets; and if thoſe ſhould be 
deficient, out of the eſtate deviſed to the defendant. 


The defendant inſiſts, that if the perſonal eſtate is not ſufficient 
to pay the mortgage, the eſtate deſcended upon the plaintiff ſhall 
* up the deficiency; and that the eſtate deviſed to her ſhall not 

be affected while the real aſſets are ſufficient. 


Mr. Chute, for the defendant, cited Heron contra Merick, Salk. 
416, Carter verſus Barnardiſton, 1 P. Vins. 505. and King verſus 
King and Ennis, 3 P. Vm. 358. 


* 


LoRD CHANCELLOR. 


This cauſe comes before the court in an odd manner, becauſe the 
mortgagee is no party, nor has he taken any remedy in law or equity. 


The plaintiff however has a clear equity for the deeds and wri- 
tings of the eſtate deſcended, and to have an account of the perſonal 
eſtate of the teſtator ; and I own, I thought the other, at, firſt as 
clear a point in favour of the heir ; but, however, as the defendant, 
the widow, is a ſufferer, contrary to the intention of her huſband, 
for he had no deſign of purchaſing the reverſion in fee of the life- 
hold eſtate, at the time he made his will, I was willing to hear 
what could be ſaid on her behalf. 


But it is ſo very clear, that the purchaſing the reverſion after ma- Purchaſing the 
king the will, is a revocation pro tanto, that it was very candidly reverſion in 


2 fee after the 
given up at the bar. will of the 


 Ifchold eſtate, 


From hence it ariſes that the eſtate, formerly lifehold, is deſcend- ws # revoca- 
ed upon the heir, and if deſcended, let it be by what means it will, ud 8 
whether by being omitted in a will, or revoked, it is the ſame upon the heir. 


thing; and will not alter the right between the parties. 


This being ſo, it brings it to the main queſtion, whether, where 
a real eſtate is deviſed with an incumbrance, and another deſcended 
upon the heir, the deviſee is intitled to have her eſtate exonerated, 


I am of opinion, the deviſee is not intitled to ſuch exoneration in 
a court of equity. 


Vo I. II. £0 There 
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There is no precedent cited to me where it has been ſo deter. 
mined, or where the very point has Come directly before the court, 


It has been inſiſted on, that the bond ought to be conſidered a5 
a diſtinct debt, and the mortgage only as a collateral ſecurity, and 
therefore are two diſtin tranſactions; and if fo, the bond creditor | 
is intitled to come upon the real aſſets. 


I will not ſay whether this would not make ſome difference if it 
was the fact, but it appears to me that both bond and mortgage 
were to ſecure the ſame individual debt, and the bond was nt. 
given in the mean time, till the mortgage could be made. 


It is likewiſe inſiſted on the part of the defendant, that the 
money borrowed is a debt that charges the heir, for the heir is 
bound by the bond, and the covenants in the mortgage, 


The creditor Tt is very true that the perſonal eſtate ſhall be applied firſt, but at 


—_ 1 law there is no ſach diſtinction, for the creditor may proceed 


heir if he againſt the heir if he pleaſes, and he has no way to help himſelf, 
pleaſes, for 


3 But it is a very different conſideration when the queſtion is be- 


of the per- tween two real eſtates; and it would be hard to turn the burden off 
ſonal eltate's from a deviſee, and throw it upon an heir at law. 
being to be | | 
applied brit. , 4 
All the caſes prove an heir at law to be as much, if not more, a 


favourite in a court of equity than a deviſce, but none that a devilce 
is more favoured. 


The teſtator This is a caſe where the teſtator himſelf has laid a real burden 


NE 00 upon the lands deviſed, and quite different from the caſe of a ge- 


burden upon neral bond debt, ſo that his mortgaging it is a material circumſtance. 


ONO de For how can a court of equity jay that the teſtator did not intend 
viſed, a ens : 
therefore dif. it {Þould paſs cum onere, when there is ſo ſtrong a preſumption 
ferent from that he did ? 

the caſe of a | 

1 — „ truly ſaid at the bar, that there is no caſe exactly in point; 


but Carter verſus Barnardiſton comes neareſt to it. 


In that caſe where there was a deviſe of the manor of Dale to 
one, and the manor of Sale to another ; ſuppoſe the teſtator after 
he had thus deviſed theſe two minors, had thought proper to mort- 
gage the manor of Sale, this deviſee might have uſed all theſe 
arguments which are now uſed to exonerate his eſtate, by calling 
upon the deviſce of the manor of Dale to bear his proportion of 
| the mortgage. 


It 
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It was very juſtly obſerved by Mr. Brower, that an heir at law, 
who has an eſtate deſcended upon him, is to be conſidered in the 
fame light as if the eſtate had been actually given to him: And 
there is no colour to ſay (even laying aſide the expreſſion of an heir . once 5. 2 
at law's being a favourite of this court) that a deviſee ſhall be pre- 3 1 
ferred _ * * * : : . . of Ks AE 


EVE 1244) + 
His Lordſhip decreed the defendant Hancock to account for the 
perſonal eſtate of her teſtator, and that ſhe ſhould deliver up the 
deeds and writings relating to the eſt ite deſcended upon the plain- 
tiff, and that they ſhould be given in upon oath before a maſter, 
and lodged there as a ſecurity to the defendant for her dower upon 
this eſtate, until the plaintiff ſhall have aſſigned it. 


There was a doubt formerly with regard to dower, but it has been Though a 

ſettled ever ſince the caſe of Lawrence verſus Lawrence; vide Eg. wp — 
Caſ. Abr. 218. in which though Lord Somers was of opinion, that to 1 2 
where a huſband had given an eſtate to a wife larger than her larger than 

dower, it ſhould go in ademption of the dower ; yet the houſe of — 3 
Lords on the 17th of May 1717. reverſed his decree, and held ſhe to both not- 
was intitled to both notwithſtanding. | withſtanding, 


Galton verſus Hancock, June 11, 1743. Rehearing. Caſe 258. 


R. Solicitor General, * council for the defendant the de- * Mr. Murray. 
viſee. | 


The ſtatute of the 3 & 4 Will. & Mar. ch. 14. of fraudulent on the one 
deviſes, ſhews that the heir and deviſee are not put upon the ſame band it would 


a . be hard for an 
footing : the deviſee cannot be ſued alone upon that ſtatute, for the heir at la our 


heir muſt be joined with him: and as I am informed, the general of a ſmall pit- 
practice upon judgments on this {ſtatute is to inſert that the heir tance to pay a 


a k p . debt fi 
mult make the firſt ſatisfaction, which is very particular, becauſe ng Pampa 


there are no direct words in the ſtatute to warrant it. deviſee, and 

on the other 
hand, where the eſtate deſcended is large, it would be as hard to leave the burden on the ſpecific deviſee, 
when the mortgage almo{! exhauſts the eſtate : on account of theſe difficulties Lord Hariwwicte acjourned the 
cauſe to ſearch for entries of judgments at law on the ſtatute of fraudulent deviſes, and for precedents in 
equity, where there are ſpecialty debts and mortgaged eſtates deviſed beſides. 


The ſtatute has made no manner of alteration but barely between. 
the creditor and the deviſee, and as to heir and deviſee the law is 
the ſame as before: for if a bond creditor exhauſts the perſonal aſ- 
ſets, the legatee ſhall ſtand in his place, and come upon the real 
aſſets, for the heir is only intitled after all gifts are fatisfied, fo that 
a legatee is preferred to an heir at law: why then ſhould a legatee 
of a perſonal thing be in a better condition than a deviſee of a real 


2 thing? 


428 


C A8 ES Argued and Determined 


thing? Vide Hern contra Merick, before Lord Harcourt in 
Salk, 416. 1 


This being the ſettled rule, that the heir can take nothing but 
the ſurplus after all gifts are ſatisfied; conſider the principle on 
which it is founded, (for every rule is founded upon reaſon or max. 
ims of law) namely, that if a teſtator can diſpoſe of the whole, 4 
fortiort he may diſpoſe of a part. 


A -bond-creditor may certainly ſue the heir firſt if he pleaſes, 
without coming againſt the perſonal aſſets. Kina/ton verſus Clark, 
October 19, 1741. 


Mr. Chute of the ſame fide ſaid, it is the duty of an executor in 
the firſt place to diſcharge the mortgage, and if there are no per. 


ſonal aſſets, the heir muſt prevent the mortgagee from incumbring 
the ſpecific deviſee. Clifton verſus Burt, 1 Vm. 679. 


Mr. Attorney General for the plaintiff. 


Here is no creditor before the court, and therefore comes naked 
and fimply on the proper equity between a deviſee and the heir 


.at law. 
The deviſed eſtate is liable in two capacities. 
Iſt, As it is ſubject to the mortgage. 
2dly, Under the ſtatute of fraudulent deviſes. 


There are many caſes where the turn of the ſcale is given to an 
heir at law, for the ſake of the heir at law : But the gentlemen of 
the other fide have not ſhewn that equity has taken the burden 
from the heres factus, where the ſcale is equal, and thrown it upon 
the heres natus. 


They conſider it in too narrow a view, without reflecting how 
the will has given it, and the circumſtances. | 


If it appears that it was the teſtator's intention that the deviſee 
ſhould take it incumbered, there 1s an end of the queſtion. 


It is impoſſible that the teſtator could intend ſhe ſhould take it 


diſincumbered, for he ſays, © After all my juſt debts are ſatisfied, 
then I give to my wife this eſtate,” 


Which 


4 Wee | * 7 i. hs > hap ; * 
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Which ſhews ſhe was to pay the debts in the firſt place: after- 
wards by another independant.clauſe he gives her all other his eſtates 
real and perſonal, | 


I have proved by the words, that it was the intent of the teſtator 
to give it ſubje& to this burden, and the law charges it, as I ſaid 
before, in a double capacity; and therefore it would be abſurd to 
diſcharge it contrary to the intention, and contrary to the effect of 


the law. Vide the caſe of Lord Warrington verſus Lee, Sel. Caſ. in 
© Ch. in Lord King's time 39. | 


He that knew he had given her all, ſubjeA to his debts, could 


not but know that this eſtate was equally ſubject, as the law had 
made it ſo. „ | 


The deviſce is fubje& here by the particular intention, the heir 
only by a remote operation of law, - 


| The ſtatute of fraudulent deviſes is not applicable to the preſent 
caſe, becauſe the ſtatute has no lien upon debts arifing from the 
contract of the parties, but upon general debts only of a teſtator. 


Mr. Solicitor General in his reply ſaid, that clearly before the 
ſtatute the heir at law was liable in the firſt place to pay ſpecialty 
debts, and the deviſee was not to pay any part of that debt; and 
ſince the ſtatute the law is the ſame, for the ſtatute enters not into 
any other caſe of miſchief, but only provides that the creditor ſhall 


be paid at all events, and does not in the leaſt diſturb any right he 
deviſee might have before againſt the heir at law. | 


An heir can never have any contribution againſt the deviſee, be- 


cauſe he can have nothing from his anceſtor but 'what is left undit- 


poſed of, nor is there any inſtance of an heir's bringing a bill 


againſt the deviſee for contribution. He cited Harbert's caſe in 
3 Co. 12. b, * 


LokD CHANCELLOR. 


This caſe has been more fully argued than it was before; but as 
council on both ſides have allowed there is no caſe exactly in point, 
for the arguments have been chiefly drawn from analogy to other 
caſes of marſhalling aſſets, I will not be over haſty in determining. 


— 


It was reſolved, That in caſe of a common perſon the heir of a conuſor, or he againſt 
whom the judgment is given in debt ſhall be onſy charged, and ſhall not have contribution 
againſt the terre- tenant in ſome caſes; for if a man be ſeiſed of three acres of land, and ac- 
knowledges a recognizance or a ſtatute, c. and enfeoffs A. of one acre, B. of another, and 
the third deſcends to the heir; in this caſe, if execution be ſued only againſt the heir, he ſhall 


dot have contribution, for he comes to the land without conſideration, and the heir fits in the 
ſeat of his anceſtor. Harber?'s caſe. | | 


Vor, II, 3 


Some 
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Some perſons who have fate in this court think it has gone to 
far in giving one 3 a remedy by Pr _ Pr er 
another. F 


Though both real and axrfonal eſtate are - lable to debts yet the 
real affets are a favoured fund. 


To be fee, there is a good deal of Bi be in | this 3 
of the other ſide; and therefore theſe _ deſerve the en 
tion of the court. 


For though it — hard, .that where an heir at how hos a final 
pittance, the court ſhould make him pay a debt out of his fund, in 
: favour of a deviſee of an eſtate, which was made ſubje@ to this 
debt, and a deviſee likewiſe of all the reſidue, both real and per- 
: ſonal; yet, on the other hand, ſuppoſe an eſtate of 1000). per am. 
ſhould deſcend upon an heir at law, and the teſtator. ſbouſd haue 
deviſed another eſtate, ſubject to a 4 which almoſt exhauſts 
the eſtate, would it not be as hard to leave the burden upon the 
ip ific deviſee, where there are real aſſets — to Poon 

all the debts? 


5 


we Lordſhip adjourned it to Michaelmas term to look into the 
entries of — at law upon the ſtatute of fraudulent deviſes; 
and, likewiſe for precedents of cafes in this court, where there are 
Ee * and mortgaged eſtates deviſed befides. 


Caſe 279, Gallo verſus Hancocl, June, 25, 1 744. 


Lord Hard FTE R Lord Har duicbe had taken a twelvemonth's time to 
2 * of the caſe, he this day gave judgment in it as 
the wife is inti- follows: 

tled to havetbe 
on dl r This cauſe came on laſt upon a petition of babe See i th fn 5 


deviſed to her, of the caſe before, page 424. 


exonerated 


—_ At the firſt hearing, I determined againſt the defendant. 


ed upon the 

— o The principal queſtion is, Whether the defendant is 1 to 
mer decree have the mortgage upon the lands deviſed to her under tlie will of 
totally as to her huſband, exonerated out of the real aſſets deſcended upon the 
my Pn plaintiff, the heir of the teſtator ? 


This will . upon two more particular queſtions, 4 
Firft, Whether there are any words in the will to throw this 


upon the heir at law ? 


2 Secondly, 
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Srcondly, Whether according to, or in conſequence of thoſe rules, 
which have been eſtabliſhed in equity, the defendant ſhall prevail 
to have the mortgage on the eſtate deviſed to her, exonerated out of 
the real aſſets delaqnded on _ e ur ? 

mf r 3009 of 29a 

The teſtator in bis will ſets out with! a deſire, that all his debts 
may be paid in the firſt place, and concludes with a general reſi- 
duary deviſe to the nn hon he makes his executrix. 

„bb 

On the part of the plaintiff it is inſiſted, that the introductory 
clauſe in the will is fufficient to charge the defendant with the in- 
cumbrance upon the 1 * to her, and that ſhe ought to take 

it cum . 


$0, I think: it wobld, with regard fo creditors, but is by no means wy, , will 
ſofficient to'fix the ones or burden upon the legatee, or to make a ſeu que with 


variation with regard to the different funds, out of which the debts a debire tha 


are to be paid, or to tranſpoſe the order in which the funds are to — — 


be applied for that purpoſe ; for theſe clauſes in wills have received 6elt p place, the 
ſuch a conſtruction, merely for the aid and aſſiſtance of creditors, dug be- 


that they may not loſe their juſt debts. — 


have taken 
the eſtate cum vnere deviſed to her, but is not ſufficient to fix the burden upon the legatee, ſo as to make a 
variation with regard to the different funds out af which the debts are to be _ ; * the order 
in which they are to be applied for that purpoſe. 


As to part of the real eſtates deviſed to the wife, the will is Cory | 
revoked, and muſt be taken as if they had never been deviſed, 
mean thoſe which were only pur auter vie at the making of the 


will, and the inheritance of them purchaſed in afterwards by the 
teſtator, 


But it would ſound extremely harſh in a court of er quity if I T leſſen the 
| ſhould firain, to charge the deviſee with this debt, and by that means daa. id me 
- leflen even the eſtate which remains to her under the will, when wife under the 


clearly the intention of the teſtator was to give her the whole, 14 


the intention 


totally to diſinherit his heir. bold the teſta- 


tor was totally 


The ſecond queſtion i is a new one, and was never before brought iy pre 


in judgment, or in ſpecie. ſound harſh 
in a CO 
1 ſhall confider it in two lights. equity. 


Eirlt, How it would have ſtood, in cafe this had been a gene- 
ral debt by bond, or covenant, where the heir is bound, without 
any mortgage to ſecure i it. 


Second y, Whether the mortgage in this caſe will make: any dif- 


ference, 


8 | There 
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There are two periods of time which will be material; how it 
would have been at common law before the ſtatute of fraudulen; 
deviſes, and how ſince. 


At common law, the deviſce was not liable to the damand, becauſe 
the diſcent was broke. 


The rule of equity before the ſtatute did not differ from the 
rule of law, unleſs there were ſome particular circumſtances in 
the caſe. hp 2.9 


This court had been often attempting, before the ſtatute, to make 
a a deviſee liable to ſpecialty debts, but were not able to come at i, 
which was the occaſion of the ſtatute. 


Before the ka- The heir, before the ſtatute, would have had the benefit of the 


—— — perſonal eſtate in this court, in eaſe of the real; but if there was no 


an heir would perſonal, the heir could have had no relief, not ſo much as à con- 


have had the tribution, from the deviſee. — 
aid of the per 


ſonal eſtate in 


eaſe of the The next queſtion i is upon the operation of the ſtatute, abſtracted 


real; but if no from the mortgage in this caſe. 
perional, not 


intitied to a 
contribution The words of the ſtatute of the 3 & 4 *. G M. cap. 14. are 
trom the de- theſe: 


"e Whereas it is not reaſonable or joſt, that by the practice or 
contrivance of any debtors, their creditors ſhoaid be defrauded of 
« their juſt debts; and nevertheleſs i it hath: fo oiicn happened, that 
where ſcveral perſons having, by bonds, or other jp2<1-Iti-s, bound 
themſelves and their heirs, and have afterwards died ſeitcd in fee- 
imple, of and in manors, meſſuages, lands, &c. or had power, 
or authority to diſpoſe of or charge the ſame by their wills, or tei- 
** taments, have, to the defrauding of ſuch their.creditors, by their 

s Jaſt wills or teſtaments, deviſed the ſame, or diſpoſed thereof in 
'« ſuch manner, as ſuch creditors have loſt their ſaid debts: For 
** remedying of which, Be it enacted, &c. That ail wills and teſta- 

ments; limitations, diſpoſitions or appointments, of or concern- 
ing any manors, meſſuages, lands, tenements, or hereditaments, 
or of any rent, profit, term or Charge out of the ſame, whereof 
any perſon or perſons, at the time of his, her, or their deceaſe, 
** ſhall be ſeiſed in fee ſimple, in pofſ- on, reverſion, or remain- 
** der, or have power to diſpoſe of the ſame by his, her, or their 
* laſt wills or teſtaments, ſhall be deemed and taken (only as againſt 
“ ſuch creditor or creditors as aforeſaid, his, her, and their = 
* ſucceſſors, executors, adminiſtrators, and aſſigns, and every of 
them) to be fraudulent, and clearly, abſolutely, and utterly void, 
'«« fruſtrate and of none effect, Se.” 5 
of 
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By force of this ſtatute, the deviſee is made liable at law ; and The aGivn 
che action muſt be brought jointly againſt, the heir and deviſee, sn be 


tute mult be 
brought jointly 


Sec. 3. And for the means that ſuch creditors may be enabled ne the 
« to recover their ſaid debts, be it further enacted, That in the. cafes yi © 
« before mentioned, every ſuch creditor ſhall and may have and 
« maintain his, her, and their action and actions of debt, upon his, 
« her, and their ſaid bonds and ſpecialties againſt the heir and heirs 
4% af law of ſuch obligor or obligors, and ſuch deviſee or deviſes, 


« jointly, by virtue of this act.“ 


The next queſtion will he, What judgment is to be entered up 
in this caſe? | 


It has been inſiſted by the defendant's council that there ought : 
to be two diſtin judgments : Fit, That the heir ſhould make 
ſatisfaction, and if he has not ſufficient aſſets, then, that the deviſee 
ſhould do it. | | | 


But there has been no. precedent of any judgment in this action 
cited in ſupport of this; but then it was ſaid, this was the only rea- 
ſon why the ſtatute directs the heir and deviſee to be ſoined in the 
action, becauſe if the heir had not aſſets enough, then judgment. 
might be entered againſt the deviſee. | 


But this is not concluſive, for I take the proviſion in the act to be 7, provio 
introduced for the benefit of the creditors, merely without any re- in the a& was 


gard either to the heir or deviſee, for the enabling clauſe intitles the ——_—_— — 
creditor to a new formed writ, and to bring a new action; for other- the creditors, 


wiſe there might have been a colluſion between the deviſee and heir merely with- 


k . . : ut any regard 
at law, to play off the will, or not, juſt as it ſhould ſuit them beſt ; e We 


therefore it was a neceſſary and wiſe proviſion of the act, to join e heir ordeviſee, 
beir and deviſee in the action, to ſecure the creditor at all events. or *therwite 


: y colluſion 
they might have played off the will, or not, as ſuited them beſl, 


I directed the ſolicitors on both ſides to ſearch for precedents of an _ 
judgments at common law on this ſtatute, but they have not been no precedents 


able to find any ; the reaſon muſt be, that the proceedings in this to be found of 


court are more expeditious, for they may have a ſale directed, as they — 


have both heir and executor before the court. is, that the 


proceedings 
here are more expeditious ; for as both heir and executor are before the court, the creditors may have a ſale. 


There are three printed caſes on this action, one in Clift's Entries Ia the caſes 
243. and another in Lilhy's Entries 145, which is a better book, dn this action 


the caſe of Joſeph verſus the Duke and Dutcheſs of Hamilton, in the 33 


Exchequer, but no plea or judgment are mentioned. the well 
3 charges the 
heir in the deber and the detinet ; and that the judgment muſt follow the writ and count is a known rule at law. 
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The third is in Lilh's Entries 529. 7 Ann. but there ke vile 1 
no plea or judgment, nor any entry of it in the office. 


Isa all theſe precedents, the writ charges the heir in the ls and 
the detinet, and fo it was in all actions againſt co-heirss. 


According to the known rules of law, the judgment muſt follow 
the writ and count; therefore I conclude the judgment here muſt 
likewiſe be of both: Vide 3 Co. 13, 14. where the reafon for a 

judgment againſt both the heirs is fully ſet forth. 


There is another confideration, which is, that from the nature 

and form of the judgment it ſelf, there cannot be two diſtinct judg- | 

ments: Vide Plawd. 438. Davy verſus Pepys, where there is a pre- 
cedent of a judgment at large againſt co-heirtrs. 


The lands deſcended are to be delivered to the creditor upon 
the execution, at a certain annual value, until his debt is ſatisfied, 


If ſo, when can the ſecond judgment take place? for you can 
never ſay, that this may not be fatished out of the real aſſets of the 
heir, ſince the judgment is, the creditor to hold guouſq; debitum 
ſatifactum fuerit. * 8 | | 


26 equity, What is the rule in equity? Why, in caſe of a debt by ſpecialty, 
2 25 2. that the perſonal aſſets ſhall be firſt applied, and if deficient, the 
y — affees heir ſhall be charged for aſſets deſcended, l 


muſt be firſt 

applied, and No caſe was cited at the bar; but there is one which has ſame 

che real affets reſemblance to it, Gawler verſus Wade, 1 P. Wms. g. It is ſaid 

deſcended. there, by Lord Cowper, it is the act of parliament makes this aſſets 
in the deviſee's hands, and bat requiring the heir to be made a de- 
fendant, you muſt follow the remedy therein preſcribed ; and this 
bill in equity is as an action at law; but his Lordſhip ſaid nothing 
as to a contribution between the heir and deviſce. pn 


There are two caſes where this point has been determmed, Saville 
verſus Saville, before Lord King, and Lord Conway's caſG. 


Tn Pitt verſus 1 ſhall add another caſe, Pitt verſus Raymond, January 27, 1734, 
Raymond, the before Lord Talbot: A new bill there was brought, after à long 
8 courſe of proceeding, to have ſatisfaction out of aſſets both de- 
tion out of ac ſcended and deviſed : his Lordſhip directed there, that if the per- 
| ow er 7: e ſonal were not ſufficient, then, in the next place, an account 
Lord Ta/b.s was to be taken of affets deſcended upon the heir at law; and if 
| 1 if * that ſhould he deficient, then an account was to be taken of the 
mad, +; » 50 an account was to be taken of aſſets deſcended, and if that was deficient, then of the 
deviſed eſtate, which ſhews his opinion as to the order in which the aſſets were to be W 10d 


3, 
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«. deviſed eſtate, which ſhews his opinion as to the order in which = 


v» © , 
* FP «1 W © # 3 


the aſſets, were to be marſhalled,” 


I. takes it, that the notion of contribution in the cafe of el 


. » 


"verſus Made is not well founded, for it is only ſtarted by council, 


but is not ſupported by any authority. 


-» 


” 


ic The ſtatute of fraudulent deviſes was made merely for the ſake of 


- creditors, and not at all in favour of heirs at law. 


— 


The enacting clauſe makes wills void againſt ſuch creditors, but 


leaves the law as it was before with regard to hezrs, 


| 5 this caſe, it would be contrary to the plain intention of the 


teſtator, to make the deviſee, the wife, liable to the debt, ſo that 


ſhe ſhould, in whole, or in part be defeated of her legacy. 


The ſecond queſtion is, Whether there being a mortgage up- 
on this eſtate deviſed to the defendant the wife, will make any 
alteration. 


It muſt be admitted that this is a debt by ſpecialty, and that A mortgage is 
the land is only regarded as a pledge or ſecurity for the money in dt by Pe. 


0 cialty, and the 
this court. | land is only re- 


garded as a pledge for the money. 


The mortgagee may take his remedy, indeed, againſt the execu- u mortgagee 
tor, or againſt the heir at his election; but it muſt likewiſe be ad- remedy againt 
mitted, this election of the mortgagee will not determine which theexecuror, 
fund ought properly to be charged, nor vary the right as to thoſe Þ7 283n® the 


heir, but the 


funds, dledction af the 


mortgagee 
does not vary 


This was determined originally in favour of the heir, for theſe the right as to 
reaſons, becauſe the heir is in the ſeat of the anceſtor, and, whilſt the funds, or 


the ancient tenures ſubſiſted, was obliged to perform the ſervices. — 


praperly to be 
charged. 


The firſt executions were fiers facias, and levari faciat, which Anciently they 


affected chattels only, but did not take the land, vide 3 Co. 11. 6, were ſo tender 


1 * | . of landed e- 
William Harbert's caſe; and ſo tender were they anciently of landed yah un; 


eſtates, that even in the cafe of the crown, if the goods and chattels qierif could 


of the king's debtor be fufficient, and ſo can be made appear to the not, even in 


- ſheriff, whereupon. he may levy the king's debt, then ought not 
the ſheriff to extend the lands and tenements of the debtor, or of the lands of 


caſes of the 
crown, extend 


his heir, 2 Jn/e. 18, 19. And Lord Coke, in Harbert's caſe, 12. b. e debior, if 
gives the reaſon why the lands of the king's debtor were liable to e 7-2 WY 
the king's execution, becauſe Theſaurus regis eſt pacts vinculum & and fo made 

 bellrum nervi, and therefore the law gives the king full remedy jPPear ©2 the 


for it. 
einen 
Der . 
*% = þ * 
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? 
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He might have added another reaſon why this judgment is in 
favour of the heir, becauſe otherwiſe it muſt have been àgainſt the 
perſon of the heir, and this is to diſcharge and exonerate His perſon. 


Here it was that this court fepped in and founded an equity upon 


it, by directing the perſonal eſtate to be firſt applied in favour of an 


L 


heir, and are not tied down to the rules of law, becauſe this court 


can bring both heir and executor before them at the ſame time,” 


Lord Netting- Corniſh verſus Mew, 1 Ch. Caſ. 271. is the laſt caſe where the 


hom firſt in court refuſed to do it in favour of 'a heres faffus ; this Was in the 


favour of a time of my Lord Nottingham indeed, but I believe determined by 


= — the Maſter of the Rolls, or ſome Judge fitting for him, becauſe 


aſſets ſhouls Lord Nottingham had determined it exprefily contraty in a caſe 
be applied in before, which was the firſt caſe where a heres factus hid 'this de- 


exoneration, 


- 


* 


i” 


Dae then he termined in his favour, that perſonal aſſets ſhould be applied in exo 


was a heres neration. Vide 1 Cb. Caſ. 223. Hayes againſt Hayes. But this was 


: 
whole real e- 


faaus of the jn the caſe of a bares faus of the whole real eſtate. 
fate. SS 4 


Sutter vaſe The firſt caſe where it was determined in favour of a deviſee of 


Pocilcy, was part of the real eſtate only, was the caſe of Popley verſus Popley, as 
the firlt in- it is called in 2 Ch. Caſ. 84. but in 1 Vern. 36. Pockley verſus Pockley. 


ſtance, wh Io | 3 1 
t was deter. I need not mention any more caſes, for the opinion of this great 


mined in fa- man (Lord Nottingham) hath been followed ever ſince. 


vour of a de- 


viſee of part of the eſtate only ; and Lord Nottingham's opinion has been followed ever ſince. 


£ * 


The land is By the will in the preſent caſe the land is given to the wife the 


given to the deviſee, which muſt mean effectually; for if given ſubject to the 


* 2 mortgage, the whole benefit will be drawn from the deviſee, and 
effectually, for rendered ineffectual. 

if ſubje& to 

the mortgage, it is an ineffeQual deviſe. 


They (por; Now if the deviſee is intitled to be exonerated ; ſuppoſe. there are 
Et the fitmiple contract creditors, and a ſpecialty creditor (as the mortga- 
perſonal afſets, gec in this caſe is) exhauſts the perſonal aſſets, have not the ſimple 


_ contract creditors an equity to ſtand in his place, and to come upon 
nand in his the real aſſets, and is it not the conſtant courſe of this court? 

place, and 5 
may come 
upon the real. 


It is agreeable likewiſe to the reaſon and equity of the ſtatute 


heir at law. 


* 


the intention of the teſtator. e 1 "3d 


4, _—_ FL * 


In the laſt place I think this opinion will coincide intirely with 


. 


Here comes in the objection of the moſt weight on 


which 


Fa 


i 


_..; 


+ 


againſt fraudulent deviſes, which leaves it in full force againſt the * 


} the part of 
the plaintiff, that this is plainly an eſtate deviſed with a lien upon it, 
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which: ſhews the teſtatar-meant ſhe ſhould take it cum onere, fo tliat 
at leaſt it may be faid in . of the ere there is intention 


againſt intention. 


But if an inference ſhould be drawn from a teſtator's mortgaging 
particular 1a and deviſing them ſo mortgaged, that he intended 
theſe very lands ſhould be liable in the hands of the deviſee to this 
burden, that would equally hold againſt perſonal aſſets, being firſt 
applied; and it is the conſtant drection of this court, that the 
mortgaged eſtate ſhould be conſidered only as a pledge for money, 
but as to the proper application of the funds for er of that 
debt, it is left juſt as it was before. 


It is equal to the creditors to go firſt againſt the land deviſed, and. 
1 the 5 would in that caſe conſtrue it in favour of the deviſce 
gainſt the heir at law, where by circuity the ſimple contract cre- 
van * in the place of the eile, then what reaſon can be 

ed why the 4 805 ſhould not have the benefit directly againſt 
the heir at law. 


Clifton verſus Burt, 1 P. Wms. 678. one died indebted by bond, 
who by his will had given a legacy of 500 J. and deviſed his free- 
hold lands to B. in fee, leaving a perſonal eſtate ſufficient only to 
pay the bond ; the legatee ſhall not ſtand in the place of the bond 
creditor to charge the land, in regard the land is ſpecifically deviſed ; 
otherwiſe if the land had deſcended to the heir, 


This caſe proves that even general pecuniary legatees are to be General pecu- 
preferred to an heir at law, much more a ſpecific deviſee of land, 4 
and this too is analagous to the rule of law ; for every deviſee is in ferred to an 
nature of a purchaſer, and ſo laid down in Harbert's caſe, 3 Co, bor at iaw, « 
12. 6. that the heir ſhall not have contribution againſt any purchaſer r 
although in rei veritate the purchaſer came to the land without any of land, for it 
valuable conſideration, for the conſideration of the * is not i 5 ra oO 
material in ſuch caſe. deriſe is in 


nature of a 
In the ſearch I ordered to be made for — there is but“ . 

one caſe which is like it, and that indeed comes very near, Serle verſus 

St. Ely, 2 P. Was. 3 86. heard before Sir Joſepb Fekyl, January 

25, 1727. One deviſes his lands in D. to A. (his couſin) an infant 

at her age of twenty-one, ſubje& to the incumbrances thereupon, and 

the rents during her infancy to be paid to her father, and deviſes all 

his other lands to truſtees to pay his debts. Tt 


— — — - why 
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The infant the deviſee inſiſted, that the mortgage upon her eſtate 
ought to be diſcharged out of the perſonal eſtate, and if that was 
not ſufficient, then out of money ariſing by ſale of the truſt- eſtate. 
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Ou dei | The defendant, the heir at law and reverſioper, infifted; . that the 


b. . be mortgage 0288 to be paid off out of the rents and profits af the eſtit 
couſin, an in · deviſed to the plaintiff whilſt he was under age, 


fant, at 21, 2 
2 Sir Joſeph Jetyl was of opinion, that the debt ern on 


herein, and, the, plaintiff 's eſtate is part of thoſe debts which are to be pail off 
= wo; _ out of the money arifing by ſale of the trafſt-eſtate ; and though the 


tees to pay infant by her bill had ſubmitted to pay it off, yet he faid he muſt 


7938 oo. take care of the infant, and directed the bill to be W 
directed the 


mortgage on This cauſe came on before Lind: Chancellor King, on an dot 
log oi from the Rolls the 28th of May 4728. who after two "en _ 


of money ari- affirmed the decree. 


ſing by ſale of | 
the truſt eſtate, 


. eie ee and (all now uke notice of the ob 


bill had ſub- b. forvations of. the council on both fides. 
mitted to diſ- . 


—_ & Þ The farſt obGreation was on the part of the phinti. | 


Chancellor 


nl K = That this doctrine would extend to level all deviſes ; for accord. 


decree, ing to this rule, if a teſtator ſhould have mortgages upon different 
eſtates far different ſums, and deviſes thoſe eſtates to ſeveral perſons, 
| a deviſoe of the eſtate which has the largeſt mortgage upon it, and 


leaſt in value, would be intitled to come upon the other deviſces for 
a contribution. 


7 44 * # 3 
1 FE qt 


But this is not warranted by the caſe ton Carter verſus Bernardiſ- 
ton, 1 P. Ans. 50 5. 


The eleftion The other abſervation was on the part of * defendant, that if 
of the cegor ſhe was not intitled to have the eſtate deſcended. er to diſcharge 
2 the mortgage, it would have this conſequence, that if the mort- 
wands r eben gee ſhould bring his action againft the heir, and recover, which 
pong! > might certainly do, the heir would then be intitled in this court 


Me will not to have fatisfaction againſt the land deviſed, as -originally "ys to 


determine 
what al ul- the mortgage, 


timately be 


the fund -7And this is rightly argued ; for it is | ndmitted that the econ of 


N be the creditor will not Demi what ſhall be e the. Sand 
_ which ſhall be charged. 


It would be a moſt abſurd conſequence, if the heir at law'/ſhould - 

in this caſe draw away from the deviſee the benefit which the 
teſtator meant to give her by this deviſe, by making her bear the 
burden contrary to the teſtator's intention, and at the fame time take 


beneficially himſelf, when the teſtator err intended to Bie away 
the whole from him, a 


17 Thik 
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Aheſt Are the FeATond Which induced me to altet my 2 pinion, and it is a much. 
1 am not aſhamed of doing it; for I always thor ht it a möch ein * 


proach to a 

| greater n to 2 jadge to contitte in Eis error, than to re- Judge to con- 

tract it. tinve in his 

10 e reit ye Ay +57 de RT error than to 
retract it. 


0 1 might at firſt be: afoot by the rere of Hd in 
pl thi cult on che part of 1 heir. 


But the mole of a fbr of equity it! marſhalling of afſets Is of The rule in 
great conſequence to the practice of * court, and ought to coun- r of 
tervait any arguments of hardſhip to particular perfons ; - beſides, ſuch conſe- 
upon mature deliberation, I do not think the caſe of the heir at law quence to the 
ſo hard as I did before, becauſe it was not the intention of the , 
teſtator that the heir ſhould take any part of his eſtate; and it was that it ought 
a mere accident threw a part upon him, videlicet, the ignorance of — 
the teſtatot that it was neceſſary after purchaſing i in the 2 of theſe of bardſkip to to 
eſtates pur auter vie, to tepubliſh his will to make them paſs to the paricular per- 


defendant the widow. 


Upon giving this cafe all the confederation that T am capable of, 
1 think the former decree ought to be reverſed totally as to this 
and accordingly directed an account ſhould be taken of the 

real aſſets deſcended upon the heir, and applied to pay off and ex- 


onerate the mortgage upon the eſtate deviſed to the defendant. 
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Ryves verſus Coleman, November 3, 1742. pon excep- Cale 280. 


tions at Lincolns-Inn Hall. 


"HE plaintiff brought a bill againſt the a as admi- 
niſtratrix of her huſband, for an account of his aſſets. 


The court decreed an account againſt her, and reſerved all fu- The. court, 


ture directions till the caufe came back upon the Maſter's erer — . 
but intereſt was hot reſerved. pit Ge ge- 
85 endant, ot the 


aſſets of her buſband as his adminifiratrix after his Jeath ; ſhe took all his goods and ſtock it trade, and 
carried on the ſame buſineſs ; the Maſter reported 1400 J. due to the plaintifis upon a balance of accounts, | 
Who inſiſted on inte reſt for that ſum, Lord Hardwicke held, that this being a demand on ſimple contra, and 


th admim flratiæ not Baving yet fold the goat, her only 4 5 raiſmg 0g, * _— 1 be charged ewith 
intereſ on the 14001. | 


f „The defendant aſter the death of her huſband, took all his 
goods and ſtock in trade, according to the appraiſed, value, and has 
farried on the ſame buſineſs, but has not ſold off all the goods. 


| The bill was brought in 1740. within 6 months after the huſband” 8 
death; the defendant put in her anſwer immediately, and the cauſe 
was heard in 1741. in leſs than two years from the filing of the 

Dill, fo that ſhe was guilty of no delay. 1 

0 
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The Maſter reports 14007. due to the ' plaintiffs upon a balance 
„ - WT FBF 
It came on now before Lord Chancellor for further directions; 
- when the plaintiff's council inſiſted on intereſt for the ſum of 1400“. 
reported due, by the maſter to the plaintiff. raps 


The defendant objeRed, firſt, that no intereſt was reſerved by the 
decree, and therefore, by the courſe of the court, it could not now 
be made a queſtion for judgment; and, ſecondly, if it had been te- 
ſerved, yet the defendant was not chargeable with intereſt in this 


caſe. 


Lord CHANCELLOR. 


Though there I am of opinion, that generally no intereſt can be allowed, where 
= wt rat it is not ordered or reſerved by the decree; but notwithſtanding 
of intereſt by there is no particular reſervation of intereſt by a decree, yet there 
a decree, yet js a diſcretionary power in this court to allow intereſt upon ſpecial 


CE circumſtances ; as where the demand in it's nature carries intereſt, 


power in this as a bond, Cc. or where it appears that the adminiſtrator has 
N wag made intereſt of her inteſtate's effects, while the ſuit has been de- 
cal 3 pending. Ts 

Ces. 


But nothing of that kind appears in this caſe; and the plaintiff's 
demand being only upon ſimple contract, and the defendant having 
no other means to raiſe the money but by ſale of the inteſtate's goods, 
which are not yet ſold, there is no pretence for charging her with 
intereſt upon the 140 . e — 

Caſe 281. Stonebewer verſus Thompſon, November 8, 1742. 
G.H.ini6g3, EO RGE Hitchcoch, in 1693, confeſſed a judgment, and at 
re ma but G the ſame time there was a defeaſance emed, 15 which the 
it was not te judgment was not to take place till after the death of a woman, who 
coke Bede did not die till 1726 ; the eſtate, ſubject to this judgment, deſcend- 
| of a woman ed from the anceſtor to the heir John Hitchcock; who mottgages 
who ved til it to the defendant Thompſon, and likewiſe another eſtate of his 
eftate ſubje OWN : The mortgagee had no notice of the judgment at the time: 
to this jodg- The heir becomes a bankrupt in 1721, five years before the woman 
one 1 died, on whoſe death the judgment was to take place: The defen- 
who mortge- dant is appointed aſſigne. e wa SR 
8 in 1721, became a bankrupt, five years before the judgment was to take place. Lord 
Hardwicke held, the repreſentative of the judgment creditor, and not the aſfignee under the commiſſion, is 
mtithed to redeem the mortgage, and to have the gate of G. H. exonerated out of J. H. 7 Hare, if ſufficient. | 


C © * , 
. The 
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The repreſentative of the judgtnent creditor has brought his bill to 
redeem the mortgage, "pen payment of principal, intercſt, and- coſts, 


The queſtion i is, as there was no actual elegit taken out by the 
judgment creditor before the commiſſion of bankruptcy iſſued, 


Whether the aſſignee under the commiſſion ſhalt n e mort- 
gage, or the ien creditor ? 


Mr Murray, for the «plaintiff, cited Sir William Harbert's caſe; 
Co. 3. Rep. 12. Sir William Jones 88. Dyer 81. to ſhew that the 
heir is chargeable only as ter- tenant, and therefore the perſon who 
claims under the judgment, is not a creditor of the bankrupt. 12 


* | : „ 


LoRD Cuanc ELLOR, 


The judgment creditor is intitled to redeem- the Whole, for it 
mult be intire, and to have the eſtate of George Hitchcock exonerated 
out of the eſtate of Jobn Hitchcock, if Jobn is ſufficient. 


As to the point which has "Ok laBourel,, 3 in order to make this 


perſon come in as a creditor under the commiſſion of 9 
there is nothing in it. 


If it had been W a bond creditor from as ae there 
might have been ſome colour to inſiſt upon this under the ſtatute of 
fraudulent deviſes, becauſe that act makes it 8 debt 3 the 
heic himſelf, as well as the anceſtor. 


But it is intirely different wire; as this is @ judgment which is a 


lien upon the land, 4 fortiori a lien upon the lands in the hands of 
the aſſignee under the commiſſion, "oy ſtands EN in the place of 
the bankrupt. 


LY & 
- 


As it is the beſt way, I ſhall decree the eſtate to be fold, and 
the plaintiff to be paid in the firſt place. 


Sheppard verſus Gibbons, et al, November 13, 1742. Caſe 382. 


HE "citing. in this cauſe aroſe on the words of John Brom- Lord Hard- 
wick's will, who being ſeiſed in fee of a freehold eſtate at 3 . 
Perry Barr and Great Barr, in Stafforaſhire, June 9, 1711. made-gruciion in 
his will, and thereby deviſed to Thomas Lacy and Toſeph Gibbons, this will of the 
« their heirs and aſſigns, the lands afore mentioned, in truft, that Fore, ee : 
the ſaid Lacy and Gibbons, and the ſurvivor, and his heirs and aſ- & de, is, that 
* ſigns, ſhould permit his three ſiſters Mary Rudge, El:zabeth Saver, the 2 4 
„and Arn ; 55.4 and their aſſigns, to hold and enjoy the ſaid eee in 
** miſſes, and to receire the rents thereof to their fole and ſeparate common, and 
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* uſe, as they ſhould appoint, notwithſtahding their 'coverture, to 
eng the. intent that the ſaid three huſbands might have nothing todo 
« with the ſaid premiſſes, or the rents thereof; and as s his ſaid liſters 
« fhould ſeveral} die, he gave the peemiſſes to their ſeveral Hers; 
« witha proviſo or the truſtees to demiſe and ſet the ſaid premiſſcs 
* during bis fiſters lives, but to permit them and their heits to re- 
* ceive the rents thereof; that in regard his perſonal eſtate would 
not be ſufficient to pay his debts, legacies, and funeral charges, 
« therefote the teſtator directed that Thomas Lacy, and Jeſepb Gib. 
© bons, and the ſurvivor of them, and the heirs of ſuch ſurvivor 
* ſhould ſell and diſpoſe of ſuch. part of his ſaid meſſuage, lands, 
* and-tehements, and of the freehold and inheritance thereof, by 
ce fale or mortgage, or by ſale of any timber growing thereon, as 
* they ſhould fee occaſion, and with the money thereby ariſing, to 
” fatiefy all and ſo much of his debts, &c. as his perſonal eſtate 


61 ſhould not amount to pay.” 


He appoints his three ſiſters executors, and ſoon after died, leav- 
ing them together with the plaintiff, the ſon of Eleanor Sheppard 
another of the teſtator's ſiſters, who died in his life-time, his 


co- heirs. 


On the 23d of January 1713, Mary Rudze died. leaving iſſue 
the defendant Rudge, her only daughtet and heir; A Pace 1s alſo 
ſince dead, and the defendant is her ſon and heir. | 


Elizabith, the wife of the defendant. Sayer, in "hey Bb ting 


joined with her huſband in levying a fine, and the deed to lead the 


uſes has veſted a truſt eſtate in fee in the huſband, of her third part: 
She died without iſſue on the 7th of Auguſt 1737, leaving the de- 


fendants Rudge and Pace, and the plaintiff, as being the iſſue of her 


three ſiſters, her eu. at law. 


The plaintiff has brought his bill againſt Gibbons, the heir of the 
ſurviving truſtee, to be let into poſſeſſion of a third of the teſtator's 


eſtate. 


The firſt queſtion was, Whether the deviſe to Lacy and Gibbons, 
and their heirs, to hold to them, and their heirs, is a deviſe of a 
bare truſt to them in fee of the whole inheritance in the eſtate, or 


whether the uſe of the whole inheritance executed in the three 


ſiſters. 


Or whether, ſecondly, the deviſe to the truſtees gave them a le- 
gal eſtate only for the lives of the three ſiſters, upon the truſts in 


the will, ſo that the remainder, limited to their reſpective hers, 


muſt veſt in them as purchaſers, 


Mr. 


in the Time of Lord Chancellor Hazpwicks, 


Mr. Harvey, for the plaintiff in ordeg to ſhe that the intention 
of the teſtator ſhall prevail Yer the law, cited Bore/ton's caſe, 3 C. 
19. a. Backhouje verſus Wells, Hill. 12; Ann, B. R. before Lord 
Chief Juſtice Parker, &c. King verſus Melling, 1 Vent. 225. 


And to;ſhew that the words heirs of the body, and heirs males, 
have been conſtrued words of purchaſe, or words of limitation, as 
they ſupport the intention of the teſtator ; he cited Papillon verſus 
Voyce, 2 P. W. 471. Liſle verſus. Gray, 2 Jones 214. 2 Lev. 
223. 1 | 


And that the doctrine in Shelly's caſe, 1 Coke, though it has pre- 
vailed in deeds, yet: has not been extended to wills. | 


LoRpd CHANCELLOR, 


This caſe is ſo very plain, that there is no: occaſion for hearing 
the defendant's council, 


If this is a contingent limitation for the fiſters to take by pur- 
chaſe, they muſt either do it, on its being a contingent limitation 
of the truſt, or a contingent limitation of the legal eſtate. 


It is true, the whole inheritance may be veſted in truſtees, and 
yet afterwards there may be a ſpringing uſe which ſhall defeat the 
firſt limitation of the legal eſtate; ſo that they can never unite 
to make one eſtate of inheritance, but ſhall continue ſeparate. 


But, conſider this caſe ; the firſt limitation was to truſtees and 
their heirs, and if you ſhould make this conſtruction, that the truſ- 
tees had only a contingent legal eſtate, defeaſible upon the death 
of either of the ſiſters, then what would become of the ſubſe- 
quent truſt in the ſame truſtees, for the payment of debts. 


Therefore the whole legal eſtate muſt be conſidered as originally 
in the truſtees, 


Then the queſtion will be, What kind of truſt this is ? 


There is no colour in the world to ſay that the teſtator created 


this truſt to put the inheritance out of the ſiſters, but his meaning 
was only to prevent the huſbands from intermeddling. 


It is true, the word heirs may be made words of purchaſe, but 
then they muſt be very particular, and. as they ſhall ſeverally die, I 
give the premiſſes to their ſeveral beirs, which are the words here, 
and have never been held to make the heirs purchaſers, 


Suppoſe 
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Adeviſeto 4. Suppoſe a man ſhould deviſe to A. for life, and to the heirs of 
for life, and his body, would not the court unite the two eſtates, ſo as to make 


he heirs of - ; 
b., boy. "the firſt taker tenant in tail ? 


unites the two 


eftates e, : Then the plain meaning of the words, as they ſeverally die, &c. 


to make the f 
firſt taker te · is that the ſiſters ſhould take as tenants in common, and not as join- 


nant in tail. tenants, 


| - Upon the whole, a clearer caſe could not come before the court; 
and therefore I muſt affirm the Maſter of the Ro/ls's decree. | 


Cale 283. Miſs Lang verſus The Duke and Dutcheſs of Athol, Mo. 


vember 13, 1742. 


Lokxp CHANCELLOR. 


There bega T HIS cauſe comes after a great length of time, but that is 


1 no objection as the plaintiff was an infant, and is only now 
in the caſe of juſt of age. | 
a mortgage, 


3 Fo things which have been mentioned, may be laid out of the 


liable-in the Finſt, That it appears there was ſome ſurpriſe upon the court. 
firſt place: | | 
bas never ben Secondly, That things were not rightly ſtated. 
carried fo far, | 
as to extend I have read over the copy of the decree, and it does appear 
Gon in K Ge. to me, that the material things were before the court. 
tlement. 
And the ſame points were inſiſted on then as are now: And 
therefore I cannot impute any improper management to the cauſc, 


in order to prejudice the infant. 


But, however, if the court ſhould have erred in their judgment, 
the plaintiff is intitled to have it ſet right. 


The firſt objection to the decree is, that there is no direction 

given for the payment of the Dutcheſs of Atho!'s arrears of 5oo!. 

ber ann. nor the arrears of 80. per ann. charged on the real eſtate, 
for the plaintiff's maintenance during her minority. 


It appears that the real eſtate falls very ſhort of anſwering all the 
charges upon it; and therefore the plaintiff's council inſiſt, ſhe is 
intitled to have theſe deficiencies turned upon the perſonal and copy- 
hold eſtates belonging to the late Mr. Lanoy her father; * 

I ere 


re A 
4 AY 4 1 \ 


in the Time of Lord Chancellor HARDwIckkE. 


there is a covenant in the "mirriage ſettlement, that in caſe his 
wife ſhould ſurvive her Huſband, then his this," executors, &c. 
ſhould pay the 500. per ann. to his wife, clear of every thing ex- 
cept t the land tax. | 


745 


But though there is this covenant, it 10 ui ſaid by the defen- 
dant's council, that the perſonal afſets are not the original fund 
charged, and in that reſpect differs from a mortgage, or any other 
incumbrance, for there being a borrowing and a lending in the 
caſe of a mortgage, the real eſtate is conſidered only as a pledge; 
and the perſonal eſtate, which is the natural fund, is liable in the 


firſt place ; but this rule has never been carried ſo far as to extend BP 


it to a proviſion upon a ſettlement. 


Then conſider this upon the firſt ſettlement, which was in con- 
ſideration of marriage, and is a good one, though the wife brought 
no fortune at the time: Mr. Lanoy creates a charge of 500 l. per 
ann. upon his real eſtate, as a jointure for his wife, and ſubject 


thereto, to the heirs males of his body, and in default of ſuch 18 


to his own right heirs. 


Suppoſe a much ſtronger caſe than the preſent, that there had 
been a ſon, who would have taken per formam doni under the ſet- 
tlement; and yet would he have had the real eſtate diſincumbeted 
out of the perſonal? There is no pretence to ſay he would; there 
never was, nor ever will be ſuch a decree; a fortiori the plaintiff 
is not intitled to it under the firſt ſettlement, as ſhe takes only as 
heir at law. 

Conſider it next under the ſecond ſettlement ; the huſband and 
wife levy a fine, and make a new ſettlement, the limitations of which 
were, to himſelf for life, and to his wife for life, then a term of 
200 years to raiſe a portion of 6000/, for daughters, whether any 
we or not, and ſubject thereto, to the heirs of the body of the 

uſband. 


Under this ſettlement, what ground has the plaintiff. to have the 


real eſtate diſincumbered out of the perſonal? 


She does not, in the firſt place, take as a purchaſer, for it is a 
ſettlement after marriage: There is no limitation to the firſt, and 
every other ſon, no limitation to the heirs of their two bodies, but 
a general limitation to the heirs of his body. 


Now, by virtue of this ſettlement, if Mr. Laney had ſurvived his 
wife, —_ married again, it would have gone to the eldeſt ſon of his 
ſecond wife, and not to the plaintiff. - 


Voi. 1L 5 X But 
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Hut ſtill J am of opinion, there is an equity for the plaintiff; and 
that is in reſpect of the 60007. portion. 


By the firſt ſettlement, there is no proviſion by way of portion at 


all; then afterwards comes this great acceſſion of fortune to the wife, 
from her father Mr. Frederick. 


Suppoſe Mr. Lanoy was intitled to this addition in his own right, 
or in the right of the wife only, he was either way juſtified in ma- 
king the ſecond ſettlement. | 

| Now the plaintiff is a daughter, and a child, and in this court 
conſidered in the nature of a creditor for the portion. 


If that be fo, What will be the effect of it in equity? 


By the Maſter's ſtate of the account, there are great arrears of the 
oo /. per ann. jointure upon the wife, and likewiſe of the 801. pep 
ann. maintenance for the plaintiff, almoſt a deficiency of 400061, 
which muſt run on as a burden upon the inheritance, and, as has 
been truly ſaid, it muſt exhauſt the inheritance, if the Dutcheſs of 
Athol ſhould live to be very old, which, in the courle of nature, 
ſhe may do. 


The Dutcheſs has two funds, real and perſonal aſſets, to anſwer 
her demands, the plaintiff has only one. 


Ya creditor Is it not then the conſtant equity of this court, that if a creditor 
has two funds, 


rr has two funds, he ſhall take his ſatisfaction out of that fund upon 


his ſatisfaction Which another creditor has no lien. 
out of that 
upon which another creditor has no lien. 


3 Suppoſe a perſon, who has two real eſtates, mortgages both to 
has two eſtates, ONE -Perſon, and afterwards only one eſtate to a ſecond mortgagee, 


8 who had no notice of the firſt; the court, in order to relieve the ſe- 
0 0 


and after cond mortgagee, have direfed the firſt to take his ſatisfaction out 


wards, one of of that eſtate only which is not in mortgage to the ſecond mort- 


them only to 
ora SAagec, if that is ſufficient to ſatisſy the firſt mortgage, in order to 


faall take his Mae room for the ſecond mortgagee, even though the eſtates de- 


latisfaction ſcended to two different perſons, 
out of that 


which is not in —— to the ſecond mortgagee, though the eſtates deſcend to two different perſons. 


So far as will And therefore I am of opinion, that ſo far as will ſecure the 


iecure the plaintiff her 6000 J. fortune, ſhe ought to be confidered as a cre- 
plaintiff her 


6000 /. the ditor, and intitled to turn the Dutcheſs upon the copyhold and per- 


court conſi- Cad eſtates, 
dered her as 


a creditor, and intitled to turn her mother on the copyhold and perſonal eſtates, 


2 


in the Time of Lord Chancellor HARD WICk E. 447 


There is a very ſtrong caſe of a portion, in the caſe of Reeve 
verſus Reeve, 1 Vern. 219, and 2 Ventr. 363. where the court pro- 
ceeded upon the ſame foundation as I do now . 


The next conſideration is as to the 80/7, yeatly maintenance. 


There is no ground, as it ſtands only upon the ſettlement, to ſay, 
it can be a charge upon the perſonal eſtate, 


But then it may be likewiſe pat upon the ſame foot as the portion; 
for, as to compelling the mother to maintain her daughter out of 
her own eſtate, it will be going too far, and therefore I ſhall lay 
that out of the caſe. | 


The utmoſt this court does, is in the caſe of an elder brother, The court, in 
where it directs the Maſter to make a larger proviſion for him, that the caſe of an 


he may be enabled to maintain his younger brothers, as he is the head OO the 
of the family, and the houſekeeper. Mater to 
| Make a 


proviſion for 


I think theſe are all the points, except the queſtion, which re- him, that he 
lates to the ſtock, and annuities ſtanding in the joint names of the may be able, 


g as the head 
huſband and wife at Mr. Lanoy's death. of the family, 


| | | to maintain 
Mr. Lanoy married his lady at a time ſhe had no portion, the younger. 
and made a ſettlement upon her in conſideration of marriage 
only. 


By the determination of the queſtion in Frederick verſus Frede- 
rick, 1 P. W. 710. the Dutcheſs of Athol became intitled to a fifth 
of a fifth of the father's cuſtomary eſtate, ſo that, by virtue of the de- 
cree, ſhe was let into a very great fortune, which was directed to be 
paid to her only, but the ſtock, notwithſtanding, was transferred to 
the huſband and wife; if nothing more had been done, the huſ- 
band to be ſure might have diſpoſed of it as he pleaſed; but if he 
made no alteration, ſhe would certainly have been intitled to it on 
the foot of the transfer, 


But it does not reſt there, for the ſecond ſettlement was made af- 
terwards, reciting, that Mr. Laney, in the right of his wife, being 
become intitled to exchequer annuities, and money to the value of 


. 


—— — 
— — 


A. charges lands in D. with a portion for a daughter by a firſt venter, and then mar- 
ries, and ſettles part of theſe lands for the jointure of a ſecond wife, who has no notice 


of the charge. | | SLIT 7 36 1 
A. believing the portion would take place of the jointure, by will, gives other lands in 


lieu thereof, 
The wife, by combination with the heir, refuſes to accept the deviſe. Decreed, the 


daughter ſhould hold the lands given under the will to the wife, til! her portion was 
Paid. Reeve verſus Reeve, 1 Fern. 219. 
| 1000 4 


n 


' 

% 
i 
v1.3 
: 4, 
11 
1 
« I 
ä 
£4 

1 
oh 
FRY 
33h 
= 

7 
1 


| 
| 


448 CASES Argued and Determined 


16001, the limitations under. it are in ſtrict tail, and proviſions for 
daughters. | | | 

Mr. Lancy dies in the life of the wife, leaving the ſtocks os 
annuities unaltered, which in l is conſidered as ſurviving to the 
wife. 


But, by the plaintiff's council, it is inſiſted, that had, in point 
of law it ſurvives, yet by the equity of this court, the huſband, in 
conſideration of the ſecond ſettlement, is become a purchaſer, 


But, upon looking into the caſes, I own I cannot carry it ſo far, 
as to take it from the mother, and give it to the daughter, as the 
perſonal eſtate of the father. 


The wife's I believe, where the ſettlement made by a huſband has not been 


yu has adequate to the wife's fortune, this court has, notwithſtanding, de- 


— creed that he ſhall have her portion: But then all theſe caſes are 


though he has Upon ſettlements before marriage, and J cannot find it ſo determined 


— made 2 Where it is a voluntary ſettlement after marriage. 
ettlement 


adequate to 


it, where the Then apply thoſe authorities to the preſent caſe. 


ſettlement was 


before mar- 
riage; other- The ſecond ſettlement was upon a very great acceſſion of for- 


25 + v0- tune to the wife, after ſhe had been married ſome time, but is by 
ment after NO means adequate to the addition; for there is nothing new un- 
marriage. der this ſettlement, except the proviſion for the daughters fortune; 

for the jointure to the wife is the ſame, and is no greater upon the 


huſband's eſtate than before. 


Now, the proviſion for the daughter has nothing to do with the 
general rule of a ſettlement equivalent to the fortune the father had 
with the mother, - 1 


What I go upon is this, that here was no contract on the part of 
the wife, ſhe was incapable of contracting her ſelf, neither had ſhe 
a father or guardian to contract for her. 


If thets had been any application to this court, with regard to 
the ſecond ſettlement in Mr. Lanoy's life-time, they would have 
directed the Maſter to ſee if the huſband had made an adequate 
ſettlement; and the court would have aſked the wife, who was of 
age, by way of analogy to paſſing the fine, whether ſhe conſented 
her fortune ſhould be ſettled in this manner, and then the wiſe 
would have been bound by ſuch conſent and agreement. 


But to ſay that ſhe is bound, without the intervention of this court, 


or without her own agreement, is carrying it too far. of 
1 The 


in the Time of Lord Chancellor Hazpwicks. 449 
The caſe of Adams verſus Cole, before Lord Talbot, ig indeed 


a very ſtrong one; but then it was a ſettlement made after, por an 
agreement before marriage; and Lord Talbot laid the ſtreſs altoge- 
ther upon it's being the expreſs agreement of the parties; and for 
that reaſon decreed for the repreſentative of the huſband againſt the 
repreſentative of the wife. | 


But in the preſent caſe the wife was incapable of contracting, be- 
ing under coverture : and what makes it a great deal ſtronger, is, 
that it may be collected from the tranſactions themſelves, that it was 
the intention of the parties the Dutcheſs ſhould have this money : 
fot Mr. Lanoy having the power over the property of the wife, 
was a very ſufficient conſideration for what he has done for the wife 
on the ſecond ſettlement. And yet he has ſuffered it to ſtand un- 
altered all his life-time, and even after his death, then why ſhould 
the court take it contrary to the intention of the teſtator from the 
mother, and give it to the daughter ? 


Therefore I muſt decree the Maſter to ſee what is due for the 
plaintiff's arrears of maintenance, and if mortgaging or ſelling the 
200 years term ſhall not be ſufficient to ſatisfy the arrears and the 
600 /. then the Maſter to take an account of the perſonal and copy- 
hold eſtates of Mr. Lanoy, that the plaintiff may be fatisfied there, 
if the real eſtate ſhould not be ſufficient. 


Clayton verſus Cookes, November 15, 1742. Caſe 284. 


A Bill brought by a lord of a manor againſt copyholders, to 
compel them to come, and be admitted tenants. 


Lord CHANCELLOR, 


A lord of a manor cannot bring a bill of this kind, but has his After proche 


remedy at law by making proclamations ſo many court days, and 


if the copyholders do not come in, he may ſeize upon their lands, court days, if 


or if they ſhould be infants, a new act of parliament, 9 Geo, . 


c. 29. ſec. 1. has chalked out a method how he ſhall proceed. come in, the 
| | | | | Ins: Lord may 

- - ſeize upon 

their lands. 


156 —ůůů — 


. * The huſband upon marriage (in conſideration of his wife's fortune computed at 500 /.) 
agrees to yearly payments to her ſeparate uſe, that ſhe may diſpoſe of 100/7. by will in his 
life-time ; that if ſhe ſurvive he is to leave her 200 J. apparel, plate, &c. Part of her for- 
tune was a bond of 200 4. The huſband dies, having made his will, and the plaintiff reſiduary 
legatee, but had not recovered this 200 J. due on the bond; then the wife dies: this bond 
ſhall go to the repreſentative of the huſband, he being a purchaſer of it by the ſettlement on 
her, Adams verſus Cole, Caf. in Eg. in the time of Lord Ch. Talbot 168. | 


Vor. II. 1 * 1 If 
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If indeed there had been any confuſion arifing, from copy hold 
lands being blended together, the lord might have brought a bill of 
diſcovery to aſcertain the lande. | NT 

But as it is not pretended in this caſe that there is any confuſion 
of lands, the bill muſt be diſmiſſed with colts, 7 ig 


Caſe 2385, Anotsford verſus Gardiner, November 17, 1742. 
HE queſtion in this cauſe aroſe upon the following will: 


J. C. ſeiled Jh Colchefler ſeiſed in fee of ſeveral freehold lands, and poſ- 
of jeverat \ ſefled of ſeveral leaſehold lands in the ſame pariſh, deviſed in the 


and poſſeſſed following manner: I give, devife and bequeath unto Martha 


- 1 « my wife for life, all my eſtates in Longdon, &c. and after her 
ee nn Frog « deceaſe, I give, deviſe and bequeath the aforementioned eftates 


wife for life *© to my daughter Ann Colcheſter and her heirs for ever. Lem, I 


* eg give and bequeath unto my wife all my goods, cattels and chat- 


after her tels, and all other things not before bequeathed, and made his 


death, he be- Wife ſole executrix. 
queathed the 

aforementioned eſtates to his daughter J. C. and her heirs, and to his wife gave all his goods, cattels and 
chattels, and made her ſole executrix : She married again, and had the plaintiff by her ſecond huſband, who 
inſiſted that by the deviſe to his mother of the reſidue, the leaſehold lands paſſed. Lord Hardwike thinking it 
very material, aubetber all the freehold lands were compriſed in the teflator's marriage ſettlement, directed a 
trial at law to aſcertain this fact. 


La) 
A 


She ſometime after her huſband's death married again, and had 
the plaiptiff by the ſecond huſband, who inſiſts that by the deviſe 
to the wife of the reſidue, the leaſehold lands paſſed to her, and 
claims as the executor of his mother, who was the executrix of 
Fobn Colcheſter the teſtator ; for he ſays, that as there are freehold 
and leaſehold both, that nothing but the freehold paſſed to the de- 
fendant, the daughter of the teſtator, being ſufficient to anſwer the 
word eftates in the will. R 


Mt. Murray for the plaintiff cited the caſe of Roſe verſus Bartlet, 
Cro. Car. 293. pl. 3. Hil. 8 Car. B. R. to ſnew that if words are 
uſed applicable to both, it ſhall by way of eminence: paſs only 
fee- ſimple lands, 


That the word eftates is plainly local, and does not mean the in- 
tereſt in the eſtate, becauſe it is in the plural number. 1 Roll. Abr. 
013. Piggot and Penrice. Caſ. in Eg. Abr. 209. Id. 

The limitations here are proper only to the deviſe of a freehold. 
eſtate, and therefore the teſtator did not intend to paſs the leaſehold 
likewiſe. | 


The 


in the Time of Lord Chancellor HARNDWIC Er. 449 
The Attorney General for the deſendant: 


The wife of the teſtator had theſe very freehold lands ſettled 
upon her in marriage, and to the heirs of the body of the huſband, 
in 1696. and the teſtator has no other freehold but a little cottage 
of very ſmall value, ſo that if the conſtruction contended for by 
the plaintiff ſhould prevail, then the teſtator gives the defendai;r 
nothing but what ſhe was intitled to before. 


The circumſtances of this caſe are material; it conſiſts but cf 
one farm, and freehold and leaſehold lands are blended together in 
the hands of one tenant, ſo that they were not diſtinguiſhable. 


Now it can never be imagined that the teſtator meant to mangle 
and tear the eſtate to pieces, in order to give it away from his own 
child. 


Lo RD CHANCELLOR. 


As the facts are not fully before me upon the evidence on either 
ſide, it muſt go to a trial at law. 


It is very material whether all the freehold lands are comprized 
in the marriage ſettlement, becauſe if they are, the teſtator then has 
given the defendant nothing but what ſhe had before, if the con- 
ſtruction the plaintiff's council contend for ſhould prevail. 


If there ſhould be only leaſehold eſtates in the pariſh, and the If a teftater 


deviſes all his 


teſtator deviſes all his eſtates to A. there is no doubt but the leaſe- tes o , 


hold will paſs under this deviſe. and has only 
| | leaſehold, they 


will paſs. 


But if there ſhould be both freehold and leaſehold, then it will If a man hath 


be a conſiderable queſtion whether any more than the freehold ay in fee, 
and for years, 


paſſed, ſuppoſing there ſhould be no ſettlement of the freehold ; and deviſeth 
for in the caſe of Roſe verſus Bartlet it was reſolved, that if a man all his lands, 


hath lands in fee, and lands for years, and deviſeth all his lands and — 2 . 


tenements, the fee-fimple lands paſs only, and not the leaſe for if he hath a 


years. And if a man hath a leaſe for years and no fee-fimple, and ry for yon 
and no ree- 


deviſeth all his lands and tenements, the leaſe for years paſſeth, for Gmple; the 


otherwiſe the will would be merely void. leaſe for years 
paſſeth, for 


4 | 5 ..Otherwiſe th 
Though in the preſent caſe I have no doubt at all as to the inten- Nil would be 


tion of the teſtator, yet the rule of law would prevall. void. 


Therefore let the bill be retained for a twelvemonth, and the à tal at law 


parties proceed to a trial at law upon this iſſue, whether the teſtator 2 on 
| this iſlue, 
whether the teſtator had both freehold and leaſchold, and in the ſame pariſh, 


3 had 


r OG en arc 4. ee 4 - 
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had at the making of bis will both frechold and leaſchold, and in 


the ſame pariſh. 
Caſe 286. Oldham verſus Hughes, November 20, 1742. 
The wife of Bill was brought in order to have twenty thoufand pounds in 
the defendant money, or twenty thouſand pounds South-Sea annuities, in- 


en the veſted in land, purſuant to articles of agreement for that purpoſe. 


nature of ber The Maſter of the Rolls decreed the annuities to be fold and laid 
eſtae by arti- gut in land, and the preſent caſe comes upon an appeal from that 


cles, becauſe 4 
under cover- dere. 


ture, and un- 


able to con- In September 171 5. Mr. Deacle upon his marriage with Mrs, 

— Deacle covenanted with truſtees that he, his heirs, executors or 
adminiſtrators, ſhould lay out twenty thouſand pounds in the pur- 
chaſe of land, and ſettle it to the following uſes, viz. to himſelf 
for life, then to the intent that his wife ſhould receive eight hundred 
pounds a year for her life, as her jointure, in lieu of dower, then 
to his firſt and other ſons in tail male, with remainder to his own 
right heirs. Mr. Deacle died in 1723. without having laid out the 
money in a purchaſe, or leaving any iſſue by his wife; his heirs at 
law were Mrs. Bourne his ſiſter, who was married to Mr. Bourne 
the defendant, and Mr. Oldham the plaintiff, who was his nephew by 
another ſiſter. Mr. Deacle was a freeman of London, and as he died 
without a child, his widow by the cuſtom became intitled to a 
moiety of his perſonal eſtate ; and as to the other moiety, which was 
the dead man's ſhare, and diſtributable, the widow became intitled 
to one moiety of that, and Mr. Bourne and his wife and Mr, Old- 
ham to the other moiety, as next of kin: however, upon Mr. 
Deacle's death there was a diſpute between the widow and next of 
kin as to the right of adminiſtration ; and upon an agreement it was 
granted to Mr. Bourne and his wife and Mr. Oldbam, and articles 
of agreement upon that occaſion in 1724. were entered into be- 
tween the next of kin and the widow, who were the only perſons 
intitled to the perſonal eſtate of Mr. Deacle; wherein it was cove- 
nanted and agreed that twenty thouſand pounds Sourh-Sea annuities 
ſhould be transferred to truſtees, who ſhould ſell them, and lay 
out the money in land, and ſettle it to the ſame uſes as are in the 
former articles; with this contingent proviſo however, that if the 
widow died before the money was laid out in land, that it ſhould go 
to Mr. Bourne and his wife, and Mr. Olabam, their executors and 
adminiſtrators equally, according to their reſpective intereſts ; and 
by theſe articles Mr. Bourne and Mr. Oldham covenanted for them- 
ſelves, their heirs, executors and adminiſtrators, that if the Sowth- 
Sea annuities ſhould fall ſhort to anſwer Mrs. Deacle's annuity of eight 
hundred pounds a year, that they would make it good; the annui- 
ties were aſſigned to truſtees, and one of them laid out _ . 

annihila- 


in the Time of Lord Chancellor Hagpyicgs. 453 
to make the 


annihilation money upon them | ke them up twenty thouſand, 
ads South Sea annuities : Mrs. Bourne died, whereby Mrs. Old- 

am became intitled, as heir, to all her real eſtate ; but Mr. Bourne, 
her huſband, contended, that theſe ſubſequent articles, had turned 
the money, which was realized by. the former articles, into per- 
ſonal eſtate again, whereupon he became intitled to his wife's ſhare, 
as her adminiſtrator, 


- 


Loxp CHANCELLOR, 


As to one moiety of theſe South Sea annuities, Mr. Oldham, the 
plaintiff, is intitled to it as co-heir to Mr. Deacle, ſubject only to 
Mrs. Deacle's annuity ; but upon the other moiety, which belonged 
to Mrs, Bourne, as the other co-heir, ariſes the preſent point, which 
is, whether it is to be conſidered as real or perſonal eſtate, if real, 
it belongs to Mr. Oldham, as her nephew, and heir at law; if per- 
ſonal, to Mr. Bourne, as her huſband. | 


If this queſtion was to be conſidered upon the articles in 4 
1715, before Mr. Deacle's marriage, there could be no diſpute but 
that, it js to be taken as land; but a queſtion now will are upon 
the foot of the agreement entered into in 1724; and, upon theſe 
articles it is inſiſted, that the nature of this eſtate is changed; and 
whether I take it as twenty thouſand pounds in money, or ſo much 
Sauth Sea annuities, articled to be laid out in land, it is by them 
converted into perſonal eſtate, by the agreement of the parties; 
and there is no doubt, but if two perſons are intitled to money which 
is articled to be laid out in land, and conſidered as ſuch, they may 
agree before the inveſtiture of it, to take it as perſonal eſtate, and it 
ſhall go as ſuch to their repreſentatives, provided none of the parties 
were under any incapacity : But I am of opinion, that neither Mrs. 
Bourne was capable of changing the nature of this eſtate, becauſe of 
her being under coverture, and unable to contract, nor, ſuppoſing 
her able to contract, do the articles import any ſuch change. 


As to Mrs. Bourne's capacity, if this money is to be conſidered as Before Mr 


real eſtate, ſhe is a feme covert, and cannot alter the nature of it z. — he ve 
barely by a contract or deed ; for, to alter the property of it, or courſe —_—_— 
of diſcent, this money muſt be inveſted in land, (and ſometimes courle of de- 


| ſham purchaſes have been made for that purpoſe) and ſhe may then ſcent, the | 
levy a fine of the land, and give it to her huſband or any body elſe: he wy 


rant bak . ; > * have been 
There is a way alſo of doing this, without laying the money out in ra- in 
| | land, and 

there the might have levied a fine of it, and given it to her huſband ; or upon coming into court, aud 
conſenting to take this money as perſonal eftate, and being examined as to ſuch conſent, it binds the mo- 
ney articled to be laid out in land, as much as a fine at law would the land, and ſhe might diſpoſe of it 
to her huſband. | e 

At law, money ſo articled to be laid out in land, is conſidered barely as money, till an actual inveſtiture, 
and equity alone views it in the light of real eſtate, and therefore this court can act upon it, as it's own 
creature, and do what a fine at common law can upon land. | 


4. aa 82 N land, 
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land, and that is, by coming into this court, whereby the viſe may 
conſent to take this money as perſonal eſtate, and upon her being 
preſent in court, and being examined (as a feme covert upon a fine 
is) as to ſuch conſent, it binds this money articled to be laid out 
in land, as much as a ſine at law would the land, and ſhe may 
diſpoſe of it to he huſband, or any body elſe; and the reaſon of it 
is this, that at law, money fo articled to be laid out in land, is 

conſidered barely as money, till an actual inveſtiture, and the equity 
of this court alone, views it in the light of a real eſtate; and therefore 
this court can act upon its own creature, and do what a fine at 
common law can upon land; and if the wife had craved aid of this 
court in the manner I have mentioned, ſhe might have changed the 
nature of this money which is realized, but ſhe cannot do it by 
deed. | 


Lord Hard. As to the articles in 1724, ſuppoſing the wife under no diſability, 
<vicke of opi- I am of opinion that they do not import any variation of this eſtate 
es ar- from real to perſonal ; for it is there agreed, that the twenty thou- 
CO ſand pounds ſhall: be transferred to truſtees, who are to ſell them, 
any variation and buy land, to be ſettled to the ſame uſes as in the articles of 
of thiz ae, 1715; ſo far this money is, no doubt, to be conſidered as realized; 


— for and though there is a proviſo, upon this contingency, that if the 
it being agreed qozdow dies before the money is inveſted in land, that then it ſhall be 


bod _ divided; and go among the next of kin, their executors and admi- 


transferred to Niſtrators;z yet, as that contingency has not happened, and the wi-. 
pcs by dow is now living, the original truſt is ſtill ſubſiſting, for the mo- 
be fented i hey to be conſidered as realized; that being fo, I am of opinion, that 
the ſame uſes, the articles have made no converſion of the eſtate from real to per- 


8 der of 151g; ſonal, but it till remains realized, whether it is twenty thouſand 


there is no pounds in money, or ſo much South Sea annuities. 
doubt but 5 | 8 
this money is to be conſidered as realized, and the articles have made no converſion of the eſlate 
ſtom real to perſonal. | 


The whole Another queſtion has aroſe, that, ſuppoſing the fund is to be laid 
produce of Out in land, yet, whether the whole produce of twenty thoufand 
the-20,0001. pounds South Sea annuities is to be laid out when fold, or only the 
oY iu do de ſum of twenty thouſand pounds is to be taken out of the produce, 
laid out, when and inveſted in a purchaſe : 1 am of opinion, the true meaning is, 
fold, in the that the whole produce of twenty thouſand pounds Sub Sea innut- 
purchaſe of ties ought to be laid out in ſuch purchaſe ; and the cor ſtruction Mr. 
20,0007. in Hand, the truſtee aims at, wouid not be anſwered, if only twenty 
money os thouſand -pounds in money was to be laid out. Mr. Hand infiſts, 
ron nad the twenty thouſand pounds Sauth Sea annuities, was ſet apart only 
voy intereſt in as à ſecurity for the twenty thouJand pounds, and when that ſum was 


ae perloral raiſed, the reſidue was to be conſidered as part of the perſonal eſtate 


agreed they of Mr. Bourn. But it ought not to be conſidered ſo; for all the par- 
ſtould be | ; | | FRY 
Lansferred to truſtees, to ſell and lay out in land the money ariſing thereby. 


ties 


in the Time uf Lord: Chancellor Haz Bw cre, 
ties ho had any intereſt im the peiſonalieſtam oſ Mr. Drulie, agree- 
ing that wwemty thouſand pounds (Bank Sug annuities ſhould be tranſ- 
fetred to truſtees, upon truſt to ſei and jay but im sland the money 
ariñing thereby; ſubſect to / the eight huhdred ipabnds à year annuity 
is 4 good agreement to bind the hole produce of the Sub S 
annuities; for it is an agreemend of all the parties who were intitlec, 
wherein each agrees to part with his ſhare, and im this they might 
have one view, to give better ſecurity to Mrs. Deacle as to het 
anmuity, and another, to increaſe the intereſt of the heirs. But if 
only twenty thouſand pounds was to be laid out, and there ſhould 
beitany ſurplus from the annuities, it will not go totally from Mr. 
Bouyne, but it being part of the eſtate of Mr. Deacle, will be 
diſtributable, and Mr. Bourne will only have his wife's ſhare. 


Beſides, this matter has reſted this eighteen years, and there be- 


ing an agreement, by proper perſons, to ſwell the intereſt of the 
heir at law, it would be very hard to deprive him of it. | 
MOU? Fit, LA R 
„And if I ſhould agree with Mr. Hand, he could only inſiſt upon 
the value of the annuities at the time of the tranſaction in 1724, juſt 
after the fatal year 1720, when they were very little above par, ſo 
that Mrs. Baurne's ſhare would be very trifling. TY 


+ * 
$3 4 


*X + TH 4} , 


It has been inſiſted, that Mrs. Bourne could no more agree td 


turn money into land, than ſhe could land into money; but there 


I differ, becauſe, as to the ſhare of Mr. Deacie, the huſband; Mr. 


Bourne was intitled to that, in right of his wite, and had an abſo«. k 
lute dominion over it, and he was a party to the agreement; therefore. 


the decree at the Rolls muſt be affirmed, and the articles: muſt be 


executed according to the expreſs words, and the whole produce of 


the annuities laid out in land for that purpoſe. 


Another queſtion is, as to one hundred and fixty-four pounds, ET 


- annihilation money laid out by one of the truſtees, and, to be ſure, 
he is to have an allowance for it, but out of what fund? It has 
been ſaid by the plainiif, it ſhould come out of the eſtate of 
Mr, Bourne, or the whole perſonal eſtate of Mr. Deacle.. On the 
part of Mr, Bourne, the defendant, it is infiſted, that it ſhould come 
out of the annuity fund it ſelf: And to be ſure it muſt; for if Mr. 
Oldbam, the plaintiff, inſiſts, that the annuities are to be veſted in 
land, inſtead of twenty thouſand pounds in money, he muſt abide 
by the confequences of that fund, for if it ſnould be reduced, Mr. 
Beacle's perſonal eſtate is not to make good the deficiency of it, for 
it is only bound to make good twenty thouſand pounds in money. 


+ Another point 1s, as to the indemnity of Mr. Bourne, and Mr. 
Oldham, they having covenanted for themſelves and their reſpective 


heirs, executors and adminiſtrators, to make good Mr. Deacle's an- 
| 2 


nuity 
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nuity of eight hundred pounds, and by that means have bound their 
own eſtates at law, But they are only to be conſideted as ſecuritie 
for Mr. Deacle, and are to be indemnified out of his eſtate. Far 
this ariſes originally on Mr. ,Deacle's covenant for himſelf, his heirs, 
executors and adminiſtrators, to fettle on Mrs. Deacle that annuity ; 
and though Mr. Bourne and Mr. Oldbam are bound as to Mrs, 
Hughes, yet, as to one another, they are intitled to have an indem- 
nity out of Mr, Deacle's eſtate; and Mr. Deacle has a right to have 
ſome further fund ſet apart out of Mr. Deac{'s eſtate to ſupply this 
annuity, and 40 indemnify the ſureties; and as it depends on Mr, 
Deacle's covenant, which is both for the heirs, and for the execu- 
tors and adminiſtrators, it is a per ſonal debt, and to be charged 
his perſonal eſtate in the firſt place, and the real eſtate is only 
chargeable on failure of the perſonal : Lord Hardwicke affirmed 
the decre. WE) | 303 


4 


Caſe 287. Hencage verſus Hunloke, November 22, 1742. 


The plaintiff Y articles of the 2d of Auguſt 1728, upon the marriage of the 
1 plaintiff's father and mother, © it was agreed, that the grand- 
and 300/. father of the plaintiff, on the mother's fide, ſhould, before the 
and the wo © 25th of December next, pay to the defendant, the truſtee, 1000/, 
—_— * and ſecure to him 300/. on bond, to be laid out in the purchaſe 
a truſt in mar- Of Sourh Sea annuities, in truſt to permit the plaintiff's father to 
riage articles ;**© receive the intereſt and dividends thereof during his life, and after 
1 * his death, to permit the wife to receive the intereſt thereof for her 
where there is © life : and after the death of the ſurvivor, if they ſhould have a ſon, 
2 3 * © or one or more younger children, ſons or daughters; then upon 
younger child. farther truſt to pay the ſaid principal ſums to ſuch younger chil- 
** dren, if but one, and if more than one, equally to be divided be- 

* tween them: And it was further covenanted, that the plaintiff's 

“ grandfather ſhould procure his ſiſter Frances Flatman, who was 

* intereſted in two houſes in Shoe Lane, to convey all her intereſt 

therein to the uſe of her ſelf for life, to the plaintiff's mother for 

life, then to her younger child or children in tail general, remain- 

der to the plaintiff's mother in fee.“ 


Frances Flatman, by indenture of leaſe and releaſe, bearing date 
the ſame day with the articles, viz. the 2d of Auguſt 1728. ſettled 
the two houſes to the ſame uſes with the articles. 


The father and mother are dead, and have left the plaintiff, their 
daughter and eldeſt child, and alſo a fon. 


She has brought a bill againſt the truſtees, to have a maintenance 
out of the 1000/7. and 300. and alſo out of the rents of the two 
freehold houſes, and to have both transferred to her when ſhe comes 
of age. ; 
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It was inſiſted for the defendant, the infant ſon, that as the plain- 
tf is the eldeſt child of the marriage, ſhe cannot take the 1000/. 
and zoo/. as it is expreſſed to be a proviſion for younger children, 
or at leaſt not the two freehold houfes, for that the . caſes have 


only gone as to terms for years, for raiſing portions, and not upon a 
legal limitation of a freehold eſtate. h 


Lok D CHANCELLOR, 


To be ſure, the preſent caſe differs, in one reſpect, from the caſes 
cited, becauſe I do not remember that this conſtruction has ever been 
made upon a legal limitation. 


For, if an ejectment was to be brought, I doubt the plaintiff tn an gett- 
would find a great difficulty to make out a title under this limi- ment «be 


tation, ſhe being ce eldeft, would not at law be conſtrued a younger 1 


' not have re- 
child. | 1 covered; for, 


being the el - 


deſt, ſhe would not at law be conſtrued a younger child; but in this court, as the articles are executory, they 


mult be carried into execution, agreeable to the intention of the parties. 


But, in this court, as the articles are executory, they muſt be car- 
ried into execution, agreeable to the intention of the parties; for it 
is all one intire proviſion for the children, as well what is to be paid 
in money, as what is given by the houſes, 


Now, younger child or children, in the indentures of leaſe and The articles, 


releaſe, muſt be conſtrued analogous, or in confirmity to the articles, a" _ 
videlicet, any child, excluſive of a fon ; and what governs my judg- leaſe mutt be 


ment is, that I muſt take the articles and the indenture as one and ee Yr * 
the ſame act, for they are both dated upon one and the ſame day 1 . 
and I cannot make a different conſtruction of the deed from the ing both da- 


articles; for the legal limitation is to provide for the younger *©4 on ne 


. : ©” and the ſame 
children, or one younger child as much as the other, according gay, and a 


to the plain intent of the grandfather, father, mother, and the aunt. ep emo 
ilraction onght 


| . . 3 . not to be p 
The rule has been rightly laid down by the plaintiff's council, upon them. 
that according to all the late caſes, an elder daughter, where there 


is a ſon, is accounted a younger child. 


And though the daughter might not have recovered at law, this Where a term 


court would have rectified the miſtake, as it hath done, where er raiſing 


F ; . . ortions is 
a term in a ſettlement, for raiſing portions for younger children, —— aſter 


was placed after an eſtate-tail, which ſhould have been before, and an eſlate- tail. 
this in two inſtances, one before Sir Joſeph Feky/, in the caſe of _ 


| ; have been 

Uvedale verſus Halfpenny, 2 P. Wis. 15 1. before, this 

34h court will 
T — rectify the 


In a marriage ſettlement, a term for years, for ſecuring younger childrens portions, was miſtake. 
by miſtake made ſubſequent to the eſtate-tail limited to the ſons ; Sir 7o/#ph Jelp! ſer it 
right according to the intention and agreement of the parties, {{o/fpenn; verſus Uredal.. 
Vor. II. Lord 


— 
—— — 
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Lord Huarduicb declared] thm according to the true intent and 
meaning of the indentute of the ſecond of Aug 1728, the plan- 
tiff is intitled to the two ſurns of 1000 /., and 3007; and to the South- 
Sea annuities purchaſed with the 10001. and to the frechold houſes 

in Sboe- Lane, as a daughter of "Thomas Heneage and Anna Maria 
his wife, the defendant George Heneage being the only ſon of 
the marriage, and ordered the Maſter to take an account of the di- 
vidends of the South-Sea annuities, and of the rents of the two 
houſes received by the defendants, and to allow the clear prod uce 
thereof for the plaintiff's maintenance for the times paſt, and till ſhe at- 
tains twenty-one ; and if the 300 J. or any part, can be recovered, he 
directed it to be placed out in the purchaſe of South-Sea annuities in 
truſt for the plaintiff; and alſo decreed that the plaintiff ſnould hold 
the two houſes to her and the heirs of her body, till twenty-one; and 
afterwards that the detendant George Heneage do convey them to the 
plaintiff in tail general, with remainder to George in fee, unleſs 
within fix months after his attaining his age of twenty-one, or being 
ſerved with a ſubpena for that purpoſe, he ſhall ſhew unto this court 
good cauſe to the contrary. 1 NW 


Caſe 288. * TLady Dorothy Saville, and Lady Mary 
Saville, by their Guardian, and alſo the 
Executrixes of Lady Eſſer Saville de- 
ceaſed, by Bill of Revivor 


Plaintiffs: - 


Sir George Saville and others, May f Defendants 
EM * 


Hr. ones "HE queſtians in the cauſe aroſe upon this caſe. 
Tracy held, 1 1 38! { 1 
that the lands 


of which Mar. By conveyance, dated the 19th and 20th of February 1694, 
quiſs — illiam *© made upon the intended ſecond marriage of William Lord Eland, 
kee, and de ** eldeſt ſon of George Marquis of Halifax, with Lady Mary Finch; 
viſed to his after the uſual limitations, there was a term created of 500 years, 


daughters in c Charo | J . 
Mom.” charged upon all the manors and lands in Nettinghamſhire and 


och an eftate ©* Tur iſbire, comprized in the marriage ſettlement, and the truſt of 
of 2 r jt was declared to be, that in caſe there ſhould be a failure of iſſue 
as will be a 11 ä | 

ſatisfaction of the portions for his daughters by the ſecond wife, becaaſe they claim theſe lands by purchaſe 
and the proviſo in the marriage ſettlement -reltrains the ſatisfaction, to lands coming to the daughters by 


C 


diſcent from their father. 


A 


— 
—_ 
** —_ EY * BE A —_— 


„The nearneſs of relation between the late Mr. Juftice Tracy and me, and the great reve- 
rence and eſteem in which his name is till held by the profeſſion of the Jaw, I make no 
doubt will ſufficiently plead my excuſe for giving this caſe to the publick, in Which he has ſo 
greatly diſtinguiſhed himſelf, in the opinion he communicated by letter to Lord Macclesfield, 
being diſabled, through illaeſs, to attend in court, eſpecially as I cannot find it is reported 
in any book whatever, 

* male 


in the Lime of Lord Chancellor Haxpwicks. 


<© male of the ſecond marriage, and: there: Muld be one or mare 
daughter or daughters, that the traſtees ſhould by ſale. or mort- 
gage of the premiſſcs, for and during the term atter the com- 
e mentement thereof, taiſe, , but ene daughter 20,0001. 1f two or 
« mo#b. 25, 000 l. equally. to be divided, and to be paid to them auben 
© they reſpectively attain tbeir age of fixteen, or days of marriage, 
« Au, ſhould firſt happen + And in cu ſe any of the daughters ſhould 
die before the portions become payable, to go to the ſurvivors, . 
ee and to be paid to them at ſuch time as the original portions ; if 
e but one daughter, ſhe to have 300/. per ann. till 12 years of age, 
«and afterwards 500 J. per ann. for maintenance till her portion 
e become payable; if more daughters, 200/., per ann, a-piece, till 
«12, and afterwards 300 J. per ann. maintenance, to be paid at 
© Michaelmas or Lady-Day, which ſhould firſt happen after the 
e commencement of the ſaid term; provided, or in caſe lands or te- 
“ nements of an eſtate of inberitance ſhall deſcend to the ſaid daughters 
«from Lord Eland, of as great value to be fold, as the portions hereby 
«for them intended, then the 500 years term ſhall ceaſe and be void, 
« for the benefit of the perſon who ſhall be next in reverſion or re- 
e mainder of the ſaid manors, &c.” * 


* The marriage took effect, and Marquis George, by. conveyance 
* dated the iſt and 2d of March 1694, reciting the deed of Fe- 
% bruary 1694, and the ſeveral eſtates therein limited; and that the 
e reverſion and inheritance of the premiſſes, from and after the de- 
« termination of the ſaid eſtates, was limited to him and his heirs, 
« did, in conſideration of his name and family, and to ſupport the 
fame, in caſe neither he nor his ſon Lord Eland ſhould leave any 
« iſſue male, ſettle the ſaid premiſes upon George, now Sir George 
* Sauille, Baronet, for 99 years, if he lived ſo long, without im- 
« peachment of waſte, and to his firſt and other ſons in tail mal 
e with feveral remainders to other perſons, with the like limi- 


* tations.” y + 


Marquis George being likewiſe ſeiſed in fee of ſeveral other marc 
nors and lands in other counties, and having the reverſion in fee 
of divers manors, &c. expectant upon the deceaſe of the now Mar- 
chioneſs Dowager of Hallifax, and likewiſe the reverſion and inhe- 
ritance in fee-ſimple, of and in ſeveral fee-farm rents, expectant 
upon the deceaſe of Catharine Queen Dowager, made his will 
March 17, 1691, and thereby © gave his houſe at A#on in Mid- 
* dleſex, to his wife for life, and after her deceaſe, to Lord'Eland 
* and his heirs;” and then deviſes as follows:“ As to all my lands 
not comprehended in the ſettlement made upon my ſon's mar- 
**.riage, I give them to my ſon Lord Eland, and to the heirs of his 
body, and for want of ſuch iſſue, to my daughter Stanbepe; and 
*. made Lord Eland ſole executor. Fab Wi zd 
Marquis 


W.. $ > 
J. 9648 4 
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Marquis George died without any other iſſue male than Lord 
Eland, who proved the will; and he being ſeiſed under the will az 
aforementioned, by leaſe and releaſe, on the 17th and 18th of May 
1695, declared the uſes of an intended recovery of ſeveral manors, 
e lands, Cc. in the counties of Northampton, Derby, York, Notting 
c bam, Middleſex, and Surry, to be to him and his heirs;“ and af. 
terwards, by leaſe and releaſe, dated the 5th and 6th of July 169 55 
* Marquis William did ſettle the ſame manors, &c. to the uſe of 
e himſelf for life, and after his deceaſe to the uſe of ſuch perſon, 
and for ſuch eſtate, as he by any writing, figned in the preſence 
of three or more witneſſes, or by his laſt will, ſigned in like 
manner, ſhould declare, limit and appoint; and in default of 
ſuch declaration, limitation and appointment, then, after his 
death, to his firſt and other ſons in tail male, and in default of 

* ſuch iſſue, to all and every his daughters, and the heirs of their 
body iſſuing, and in default of ſuch iſſue, to the uſe of the ſaid 
Lady Stanhope, and the heirs of her body, and in default of 
* ſuch, iflue, to the right heirs of Marquis George for ever.“ 


cc 
cc 


cc 


Marquis William, by a codicil to his will, dated the 2oth of 
Auguſt 1700, ſigned in the preſence of three witneſſes, therein re- 
citing the deed of recovery, Sc. deviſed all his ſaid manors, &c. 
* to his executors for 500 years upon truſt by ſale or mortgage to 

raiſe (in caſe he had no fon) the fum of 5000 J. a-piece, addi- 
tional portions for each of his daughters, to be paid to them at 
ſixteen, or marriage, and ſubje& to the ſaid term, he deviſed all 
the ſaid manors, lands, Fc. to his firſt and other ſons in tail 
male; and in default of ſuch iſſue, to remain and be to ſuch uſe, 
and for ſuch eſtate, as are thereof declared in and by the ſaid 
indentures of leaſe and releaſe of the 5th and 6th of Ju 
« 1095.” 


cc 
cc 
cc 
cc 
cc 
cc 


cc 


On May the 3 iſt 1700. Marquis William died without any iſ- 
ſue male; but by his firſt Lady had iſſue Lady Ann Bruce, and by 
his ſecond, three daughters, Lady Eſſex, Lady Dorothy, and Lady 
Mary Sawille, two born in his life, and the other fince his de- 


Ceaſe. | 


George Saville, now Sir George, after Marquis William's deceaſe, 
entered upon the lands in Nottingbamſbire and Yorkſhire, conveyed 
to him by the deed of March 1694. ſubject to the ſeveral charges 
as aforeſaid, and received the rents thereof due at M:chaelmas 1700. 
and has ever fince paid the maintenance of Marquis William's three 
daughters till the Lady-day next before bY arrived 
at their ages of 16 years, which they | 11 fince attained 


unto. 


2 


This 


the laſt delivered their opinions in court May 24, 1720. but he be- 
ing ill, wrote the following letter to Lord Macclesfield the night 


before. 
| May 23, 1720. 
My Lord, | 


Not being able by reaſon of my indiſpoſition to appear in 
* court to-morrow to deliver my opinion in the cauſe of Saville 
« verſus Saville, (which I was prepared to do) I have in obedience 
“ to your Lordſhip's commands ſent your Lordſhip my opinion in 
« writing upon the ſeveral points that were debated by council at 
* the bar, and I thought it not proper to take notice of any other. 


Firſt point. Whether lands of which Marquis William was ſeiſed 
in fee, and deviſed to his daughters in tail, the remainder to the 
Lady Stanhope, &c. are ſuch an eſtate of inheritance as ſhall (in 
proportion to their value) be a diſcharge or ſatisfaction of the por- 
tions for his daughters by his ſecond wife, within the meaning of 
the proviſo in his ſecond marriage ſettlement. 


“J am clearly of opinion they are not, becauſe the daughters 
* claim thoſe lands by purchaſe ; and I think the proviſo plainly | 
e reſtrains the ſatisfaction to lands coming to the daughters by de- 
« {cent from their father.” 


Second point. Whether the Lands deſcending to the ſaid daugh- 
ters from their father, and which ought to go in ſatisfaction of their 
portions, ought to be valued as at the time of the deſcent, or when 
their portions became due. | 


* I am of opinion that the valuations ought to be made ac- The valuation 
* cording to the values and circumſtances of the lands at the time Foo.” map 
* of the deſcent ; for the proviſo is expreſs, That if lands of as the daughters 
© great value as the portions deſcend, the term of coo years is to en their fa” 
* ceaſe. And till the valuations made, it cannot be known whether made 2. 


the lands are a full or only a partial ſatisfaction.“ n- 

3 | ve of the 
lands at the time of the deſcent ; for till the valuation made, it cannot be known whether they are 2 fuil or a 
partial ſatisfaQtion. h 


Third point. Whether lands deſcended from Marquis William to 
his daughters by his ſecond wife in tail, are ſuch an eſtate of in- 
heritance deſcended from him as is within the meaning of the faid. 
proviſo, ER; 
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The lands de- 
ſcended from 
Marquis Mil- 
liam to his 
daughter in 
tail, are not 
ſuch an eflate 
of. inheritance 
as is within 
the meaning 


of the provi- 


ſo, for ſuch an 
inheritance - 
was intended 
as is of cer- 
tain value, an 
eſtate of inhe- 
ritance in fee- 


ſimple. 
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I am of opinion they are not, eſpecially being attended with 
18Q' & M 


« the circumſtances that appear in this eaſe. 
Zn vusD '* 

« Firſt, From the uncertainty there muſt be in the valuations. 
© for. the valuations being to be made at the time of the deſcent 
% when Lady Efex (the eldeſt of the three daughters) was dut 
* two years old, and the youngeſt not born, how could the contin- 
“ gencies of their dying without iſſue before they or their iſſue at- 
* tained the age of 21. to ſuffer recoveries, be valid? It is'impofſi. 
te ble there ſhould be any certain meaſure or rule for ſuch a valua- 
« tion: and it is hard to think, it could ever be intended that por- 
e tions (which are ſo much money certain) ſhould receive a fatiC. 
e faction by values to be made merely at random, and by fancy: 
and therefote it is more reaſonable to think, that ſuch an eſtate of 
“ jinheritance was intended as is of à certain value, and that is an 
te eſtate of inheritance in fee- ſimple. 


HBut Secondly, 1 conceive the obſection againſt a ſatisfaction of 
* the portions by the deſcent of an eſtate- tail is more ſtrong by the 
te circumſtance of the remainder's being in Lady Stanbope, and 
« Marquis William's having a daughter (the Lady Bruce) by his 
& firſt wife. ths 


« For ſuch an eſtate might deſcend to the daughters by the 
te ſecond wife to the full value of 25000 J. and ſo the term of 500 
te years would ceaſe, and the portions be diſcharged, and yet the 
ce three daughters by the ſecond wife might not have near the value 


of the portions deſigned them by the ſettlement. 


For by the expreſs 1 of the ſettlement, if one of the 
* three daughters died before het portion become payable, her 
« portion is limited over to her two ſurviving ſiſters; but in that 
caſe her ſhare in the eſtate would have gone equally to my Lady 

« Bruce. 1 | 
% And Thirdly, If two of the three daughters had died before 
* their portions became due, the lofs to the ſurvivor had been till 
* grrater. * 


And therefore the words (an eſtate of inheritance) being of 


an ambiguous ſenſe, and importing likewiſe (if not more ſtrong- 
* ly) an eſtate in fee-ſimple ; and when ſuch an eſtate is properly 


* an equivalent, as it is an abfolute eſtate in the land, as there is an 


* abſolate intereſt in the portions, and as it would deſcend as the 
«« portions would have got ; bY 


* Surely by all rules of conſtruction, the words ought to be 
taken in that ſenſe which is conſiſtent with the whole deſign of 
3 * the 
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* the ſettlement, and not in that which would defeat it in ſo ma- 


terial a part, as the benefit of ſurvivorſhip amongſt the three 
N . 


ee Pein, Whether . 1 tall acting upon the The rever- 
deaths of Lady Dowager Halliſax, and the late Queen Dowager, are _ 3 
ſuch eſtates of inheritance deſcended from Marquis William to his r 
daughters by his ſecond wife, as are within the intent and meaning Lady Dow- 
of the proviſo. ager Hallifax 


and the late 
Queen Dow - 


„Having delivered my opinion before upon the deſcent of an 78, ire a9 
< eftate=tai} in poſſeſſion, it follows I can be under no doubt as to jgheritance © 


inheritance 


«< thoſe reverſions, becauſe the reafons I have offered before hold deſcended 


« more ſtrongly againſt them: and I have no occaſion to mention — 
* the further objections that were made againſt them. : within the in- 


rent of the 
« As to a reverſion in fee which was mentioned at the bar, upon Nilo. 


the argument of the other points, I do not find there is any ſuch 
« eſtate in the caſe, and therefore I ſhall give no opinion in it. 


Fifth point, The only remaining one, I think, that was debated 
at the bar, was, whether Sir George Saville ſhall account for the 
cents and profits of his eſtates, and for the value of the timber cut 
down and fold by him, to the end that they may be applied towards 
railing the daughters portions. 


I am of opinion he ſhall not. 


6 It was ſaid at the bar (and not denied I think by the other The cours os 
e fide), that the conſtant courſe of the court in the like caſes has —_ 2 
been, that the tenant for life ſhall keep down the intereſt by the nes for life is, 


rents and profits, but that the portions, or the principal money the he al 


* due upon any other — ſhall be borne by the whole — 1 
<« eſtate. 


fits, but por- 
* And this ſeems reaſonable, eſpecially in this caſe : for with re- — 1 
ſpect to the daughters, they have nothing more to defire but to on any other 
— Ry ſecure of their portions, and that they are beyond all doubt, incumbrance, 


ſhall be borne 
by a ſale or mortgage of part of the great eſtate that is charged by the whole 
b with ſem. therefore Sir 


George Saville 
And with reipe to thoſe in remainder, when Marquis Gœrge gall” not ac- 


7 « proferned Sir George Saville to be the firſt who ſhould enjoy his count for 4 
© paternal eſtate, to ſupport his name, and the honour of his le f he 


value of the 
family, he could never intend to diſtreſs Sir George, and put him timber cut 


= into a 3 condition for the ſake of thoſe in remainder, who donn, in or- 


der th 
** Were mare remote in his conſideration. be * 


Wards raiſing 
the daughters 


4 And * 
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© And as for the timber, Sir George had by his ſettlement x 
* power to cut what he pleaſed as a part of the profits of his 
* eſtate, and as thoſe in remainder could not have come by their 
* bill in this court, and have ſtopped him from cutting down the 
timber, or have prayed now that the portions ſhould be raiſed 
* out of it, if it had been ſtanding ; neither I think ought they to 
have any benefit by it, now it is actually cut down and fold, 


My Lord, 


* If I had delivered my opinion in court, I ſhould have enlarged 
* and inforced the reaſons I have here given, ſeveral ways: But 1 
e ſhould rather have contracted them upon this occaſion, if I had 
had more time and leſs pain; but indeed I received your Lord- 
* ſhip's commands ſo late this evening, that I could not ſo much 
< as get this haſty writing fairly tranſcribed, and therefore I hope 


** 1t will be excuſed. I am | 
Your Lordſhip's moſt obedient, 
And humble Servant, 
Robert Tracy 


Lord Chief On the 24th of May 1720. the two Chief Juſtices arid the 
2 % Maſter of the Rolls delivered their opinion in court, which agreed 
7 ins With Mr. Juſtice 7 racy's in every reſpect, and Lord Macclesfield 
Lord Chief concurring with them, gave judgment upon the ſeveral points, in 
ee the manner they have been already ſtated. * 

opinion in 6 

court, which Firſt, That a valuation ought to be put upon the lands deſcended 
Mr. Tring to the plaintiffs, the daughters of Marquis William (as an equiva- 
Tracy's, and lent for the 25000 J.) as the ſame were worth to be ſold at the time 
22 3 of ſuch deſcent, and from that time the truſt term of 500 years 
ring, gave Ought to ceaſe: but if the value of the deſcended lands be not 
judgment ac- equal to the portions intended to be raiſed, then the term to con- 


coreingly. tinue in truſt to raiſe the reſidue. 


Secondly, That whatever lands the daughters take by the will of 
their father, they take not by deſcent, but as purchaſers, and ſuch 
lands can be no part of the equivalent. 


Thirdly, That the eſtate-tail deſcended to the three daughters 
and Lady Bruce, as heirs of the body of their father, remainder to 
Lady Stanhope, either in poſſeſſion or expectant on the deaths of the 
late Queen Dowager and the Lady Marchioneſs Dowager, is no ſa- 
tisfaction of the portion, or any part thereof: But if any eftate in 
fee-fimple deſcended to them from their father in poſſaſſion, or reverſion 
expettant on any term for years, that ought ts go towards their ſatiſ- 
faction. 

1 Fourthly, 
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* 


eſendant Sir Grarge- Saville hath raiſed 


Saunders verſus Drake, November 27, 1742. Caſe 28g. 


HE queſtion in this cauſe aroſe upon the will of one Mr, A teftator | 
Wilſon, who at the time of making it, and for feveral years e 46 


þ . Jamaica gives 
before, lived in Jamaica. . legacies - be 
2 | paid in ſter- 

The teſtator by his will gives legacies to be paid in Hering mo- yy yy 


ney in the firſt place, and the two legacies immediately following place, ard the 
theſe (one of which is the plaintiff's) he gives generally, without 1e 1-g2cies 


. oy a g immediate] 
ſaying to be paid in ferling money: then he deviſes his real eſtate, following 3 


and gives ſome ſpecitic legacies ; and laſtly, ſeveral more legacies to _—_—_ with - 

id 1 ö | ; out laying in 
be paid in ſerling money. 2 
ney, and at 


The plaintiff has brought his bill for his legacy of 300 J. and is end of his 


. - in ſeveral 
inſiſts the defendant, who is the executor, but no ways intereſted, more ot bo 


ſhould pay him in ſterling money. | paid ir I 
| money. Lor 


| > x 6 Hardwick 
Mr. Attorney General for the plaintiff argued, that putting theſe beld dat the 


general legacies cloſe to the ſterling, they ſhall have the ſame con- ar > wy 
ſtruction by appoſition: and as the teſtator has money both in Ja- of 10 Fantaica 


maica and England, why ſhould not the plaintiff's legacy be paid money, for 


in ſterh tally as it is 91 1 his expteſſing 
in ſterling money, eſpecially as it is given to a perſon in England. bsc a 


| | | n rently, ſhew- 
The council of the other fide inſiſted, that in Jamaica, where ed a different 


money is mentioned generally, it is always underſtood- to be the intention: 
current money of Jamaica. | 


Lok D CHANCELLOR. 
It is impoſſible for me to tell what was the teſtator's intention; 
but I muſt make a conſtruction from the words. | | 


The general rule that has been laid down on the part of the & bond given ze ww gb 


F g : . t Dublin, © 
defendant is true; for if a bond be given at Dublin, or a note at, wy. in Ja. 


Jamaica, it muſt be paid in the current money. maica, mull 
| be paid in the 
current money ; the ſame with regard to a will. 
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So if in either place there is a ſum of money left by will, it (halt 
be paid to the legatee in current money. | 


' 1 1 .% * | 5 N A * IT * . 8 AY 
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Then the queſtion wil be, if there is any thing in the preſent 
caſe to take it out of the general Fule. 


The legatees If the teſtator had given all his legacies generally, undoubtedly 


living in Ezy- they muſt have been paid in Jamaica money, nor would the lega- 
—— ge tecs living in Englund have made any diſtinction, for the re Fence 
the refideyce of the perſon deviſing muſt decide it. 
(of the perſon 
deviſmg muſt 
decide it. 


Every thing in this will ſhews it muſt mean Jamaica money; 
for if all the legacies given generally would confine it to Jamaica 
money, a fortiori, if the teſtator gives ſome. ſterling, and others 
generally, the latter muſt be paid out of Jamaica money, for his 
expreſſing himſelf differently ſhews a different intention. 


It is ſaid on. the part of the plaintiff, that his legacy immediately 
following the ſterling legacies, it muſt be taken as a continuation 
of the fame intention. 


And there might have been ſomething in this argument, if there 
had not been in the latter end of the will other ſterling legacies, 
which takes away the force of this argument intirely. 50050 


Though che There has been an endeavour likewiſe to raiſe an argument for 


eſtes © the plaintiff, from the teſtator's effects being partly in Jamaica, and 
3 5 
partly in Eng- | | 


land, yet And to be ſure, if the teſtator had ſeparated his finds in Jamaica 
via of 40m and 8 _ . — his — 44 he has given 
pounded re- generally upon the Engh/þ money, it would have been an argument 
— wikhout Of conſiderable weight. TY cel 
funds, no a-. . 

Fe geun om But as it is a deviſe of a compounded reſidue, and he directs his 
it in favour of debts to be paid generally out of the whole perſonal eſtate without 
the plaintiff, ſeparating the funds, this argument falls to the ground; and there- 
fore upon the whole the plaintiff muſt take his legacy in Jamaica 
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, Lord ber e r oa 
Motion is made on behalf of the plaintiff * further time 104. — 


"redeem the mortgage, which was originally given to farther . 
B and by him aſſigned to the defendants. Mt ee: 


mortgage, and 
that it ſhould 
ſtand as à ſecurity only for what was zend far advanced, but forfeited as to what was won at play : 
Lord Hardwicke ſaid, as Mr. Fleetwood, in a former cauſe, where he might have done it, did not inſiſt 


on a redemption, the forecloſures could not regularly be kept open, but on the whole circumſtances 
allowed three months. 


And it was inſiſted by the plaintiff's council, that the das 
which Janſen and Mennill have upon his eſtate, ought to ſtand only 
as a ſecurity for ſo much as has been bond fade advanced, and ſhall 
de forfeited as to what was won at play. We ech SAL WONe: 
To be ſure, the inforcing the gaming : act is not « meedly *. The in 
to the intereſt of 1 perſons, but is of great” conſequence tothe gaming 


the publick, and ſo I have Og thought it When I fat in the** 1» of great 


conſequence 
other court. to the pub- 


lick, and not confined to the jatereſt of private perſons. 


And, as in other crimes, accomplices : are ir was encouraged, ſo Thoogh 
more eſpecially ought they to be in theſe caſes, for-notwithſtanding ant , 4 
among Gameſters themſelves, they call it honour and debts of bo. bowur, yet 
nour, I think it falſe honour, and that a perſon who lays open and this court | 
diſcorers theſe practices, has done a meritorious, Kia. 3 

rw: that the per- 

But though it may be the rule, yet the msd of - this fon Who in- 


caſe are particular, and will not fall within all the general rales. — mer 


0 torious act. 
The defendants, with Mr. Delmee's and their own mortgage, ve arb 
a leaſt,69,000/. upon the plaintiff's eſtate. ' 1 


And upon a valuation of the mortgaged Rnd” A is 
ſtretched to the very utmoſt, it does not amount to more than 
80, ooo J. and when it comes to be ſold, it is not very probable that 


75 urchaſer will give more than 70,000). with ſuch a large in- 
cumbrance upon it. 


The mortgage aſſigned by Mr. Delmee, to Janſen and Mennill, 
is en and allowed by the plaintiff to be a fair mortgage. 


1 . 
*. f 4 


3 


And 


7% Na. 
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And if Janſen and Mennill had not taken this mortgage of Mr, 
Delmee, he would undoubtedly , have been intitled to have+ fee. 
. Cloſed them both: And as Fleetwood (in the old cauſe between 

Mr. Delmee, plaintiff, upon à bill of forecloſure, Jenſen, Wengi!! 
and Hlerusad defendants) never inſiſted upon a redemption af the 
hearing, nor even before a Maſter; conſider, whether it would not 
introduce a dangerous precedent in this court, to admit him to te- 
deem now; after he has acquieſced under the toreclofure. in the for- 
mer cauſe; and whether it is not better that a private perſon.ſhguld 
ſaffer an inconvenience, rather than a general one ſhould ariſe to 
the publick, _ oa <4 


Upon a fire What is the rule at law upon a ſcire facias taken out on a judg. 
facias _y ment? Why, that a defendant ſhall not infiſt upon any thing but 
LES ges what might have been inſiſted on at the hearing of the original 
eee ee hot 


what he might have done at the hearing of the original cauſe. 


Tube rule in So is the rule in equity, with this variation, that if any thing new 
equity 15 the 


(Ne with bas happened fince the hearing, the defendant may take advan- 


this difference tage of it. | | 
. only, that if | 
any thing new has happened, ſince the heating, defendant may avail himſelf of it. 


This is the caſe upon the old bill. 


Then what is the equity upon the new ? Why, that the whole 
money ſecured upon Mr, PFleetwood's eſtate (except Mr. Delmee's 
mortgage) is forfeited to the heir at law of Hrete ocd, as being won 
at play. by virtue of the gaming a&; and that the heir at law has 
aſſigned over the whole benefit to a truſtee, in truſt for Mr. Flet- 
wood, who now brings his bill, and infiſts upon being let into a 
redemption, on paying the defendants only what ſhall appear to be 
juſtly and bona fide lent, EP 

[ . 

But 1 am of opinion, that, regularly, I cannot keep open this 
forecloſure, neither will it be any great benefit to the plaintiff to 
.do it, becauſe he will have the advantage of any equity at the hear- 

ing, which may ariſe from his bill, notwithſtanding the forecloſure, 


However, upon the whole circumſtances of the caſe, I will al- 


low the plaintiff three months more to get the money for redeem- 
ing Mr, Delmee's mortgage, and that to be peremptory. 


December 


in the Time of Lord Chancellor Hazpwicke, 


Firſt ſeal after Michaelmas term, December 3, 1742. 


the St. Jumess Evening Poſt; that the former, who is already 
in the Fleet, may be committed cloſe priſoner ; and that the other, 
who is at large, may be committed to the Fleet, for publiſhing a 
libel againft Mr. Hall and Mr. Garden, (executors of John Roach, 
Eſq; late major of the garriſon of Fort St. George, in the Eaſt In- 
dies); and for reflecting likewiſe upon Governor Mackray, Gover- 


nor Pitt, and others, taxing them with turning affidavit men, &c. 
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Caſe 291, 


As againſt the Printer of the Champion, and the Printer of Incumbent on 


courts of ju- 
ſtice to pre- 
ſerve their 
proceedings 
from being 
miſrepreſent- 
ed ; and the 
minds of the 
publick ſhould 
not be pre- 


in the cauſe now depending in this court, between Mrs. Roach and judiced before 
the executors: And inſiſting that the publiſhing ſuch a paper is} cauſe is 


a high contempt of this court, for which they ought to be com- 
mitted. | 


LoRD CHANCELLOR, 


Nothing is more incumbent upon courts of juſtice, than to pre- 
ſerve their proceedings from being miſrepreſented ; nor is there 
any thing of more pernictous confequence, than to prejudice the 
minds of the publick againſt perſons concerned as parties in cauſes, 
before the cauſe is finally heard. | | 


It has always been my opinion, as well as the opinion of thoſe 
who have fat here before me, that ſuch a proceeding ought to be 
diſcountenanced. | 


But, to be ſure, Mr. Solicitor General has put it upon the right 
footing, that notwithſtanding this ſhould be a libel, yet, unleſs it 
is a contempt of the court, I have no cognizance of it: For whether 
it is a libel againſt the publick or private perſons, the only method 
is to proceed at law. ; | 4 


The defendant's council have endeavoured two things: iſt, To 
ſhew this paper does not contain defamatory matter. adly, If it 
does, yet there is no abuſe upon the proceedings of this court, and 
therefore there is no room for me to interpoſe. 


Now, take the whole together, though the letter is artfully pen- 
ned, there can remain no doubt, in every common reader at a 
coffee-houſe, but this is a defamatory libel. 


For after he has laid down the plan of the paper in this manner: 


% has been obſerved long ago, that the Roman Catholicks are 
very zealous for the propagation of their religion, and that they flick 
6 D 


at 


Vor, II. 


eard. 


Whether a 
libel be pub- 
lick, or pri- 
vate, the only 
method is to 
pon at 
aw ; and this 
court has no 
cognizance, 
unleſs it is a 
contempt, by 
being an abuſe 
of their pro- 
ccedings. 


- 
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e of nothing, though ever 6  ſeartdaleus, to compuſs bir 0 50 c "oy 
« have had, ay a mo/t frocting inſtance of it. 8 


Printing initial Then it goes os, and krete of perſons, Rik at Paris and ain | 
n at London; and it is very plain, that it is relative to the executors 
Pele. of Major Roach parties in this cauſe, notwithſtanding there are only 
initial letters of their names, and places of abode, in the manner 
following: “ He has appointed (meaning Major Roach) 1 
— H— A5 of G O d $——t, and 5 — 6 — f 


e phe 1 —, ts E. 


All the libellers of the kingdom know now, that printing initial 
letters will not ſerve their turn, for that objection has been long 
got over. g 


The bill in chancery, mentioned in the laſt paragraph of the 
firſt column, can be applicable only to this cauſe; for the words 
are, She (meaning Mrs.Roach) came back to London, and filed a 
« bill in cDancery againſt the two L rs, in order to call them to 
< an account. 


It is plain therefore who is meant; and as a jury, if this fact was 
before them, could make no doubt, ſo, as I am a judge of facts, as 
well as law, I can make none. 


I might mention ſeveral ſtrong caſes, where even feigned names 
have been conſtrued a libel upon thoſe perſons who were really 
meant to be libelled. 


J ſhall take notice but of one, and that is the caſe of Mrs. Dodd, 
who printed a letter abuſing the late King, under the name of 
Merriweis Sophy of Perſia; it was tried before a jury of gentlemen 
of great honour, who were ſo well ſatisfied of the real meaning, 
that, notwithſtanding the whole was concealed under fictitious 
names, they found the publiſher guilty, 


Next, as to the expreſſion in the paper, that © There were, even 
here in England, ſome gentlemen of note and cbaracter, who did 
not ſcruple to turn affidavit men,” Mr. Solicitor General has in- 
ſiſted, this may be taken in a good ſenſe, as well as a bad one, be- 
cauſe a man who ſwears true, is as much an affidavit man, as if he 
ſwears falſe, and the court ſhould take it in mitior ſenſu. 


I will not take upon me to ſay, whether upon an action at 
law, this could be ſupported as libellous upon the ſtrict rules. 


2 | But, 


in the Time of Lord Chancellor Harpwicke, 471 


Bur, | believe, there is no bel whois converſant in the pro- Calling a per 
ceedings of this court, but muſt know, that this expreſſion means an *Fd1 


enen Ws: N l b vit man is!! 
perſons who are ready, upon all occaſions, to make affidavits, with- W hs ie 
out regarding whether they have any conuſance of the facts. | means a man 
Wore | | ne CIhg UTR fr 2 | who is ready 


T ie 0 3 1 to ſwear on 
Upon the whole, as to the libellous part, if ſo far there ſhovid all occaſions, 
remain any doubt, whether the executors are meant, it is clear, be- without any 
* 7 . * conuſance of 
yond all contradiction, upon the laſt paragraph, in which are thele che fact. 
words, This caſe ought to be a warning to all fathers, to take care 
« with whom they truſt their children, and their fortunes, left their 
e con characters, their widows, and their children, be aſper ſed, and 


« thberr fortunes ſquandered away in law ſuits, 


And likewiſe, though not in ſo ſtrong a degree, the words, turned 
affidavit men, is a libel againſt thoſe gentlemen who have made 
them. 


It is inſiſted, that the following words, (© This cauſe, which has 
e been long depending, in chancery here, was at laſt determined, on 
e Wedneſday the 3d Inſtant, by the Right Honourable the Lord High 
« Chancellor. A great many perſons, who, as well as J, were con- 
* cerned for Mrs. Roach, and, impatient to know the iſſue of that 
« affair, went that day to Lincolns-Inn Hall, and we were every on? 
« of us extremely pleaſed when we heard that moſt upright magiſtrate's 
* decree, by which the Maſter's report was confirmed, and the Right 
% Honourable the Lord Barrimore appointed guardian, ) are not a 
contempt of this court, becauſe here is no miſrepreſentation of facts, 
and the court ſpoke of with great reſpect. 


And indeed, it is very true, but then this is colourable only, 
and ſuch colours ſhall never impoſe upon the court, 


There are three different ſorts of contempt. Three kinds 
| | | " —_— 
. | 1 "Ty p candalizing 
One kind of contempt is, ſcandalizing the court it ſelf. the court ; 


abuſing par- 


There may be likewiſe a contempt of this court, in abuſing par- ur ane an 


ties who are concerned in cauſes here. kind before a 
. cauſe is heard. 


There may be alſo a contempt of this court, in prejudicing man- 
kind againſt perſons, before the cauſe is heard. 


There cannot be any thing of greater conſequence, than to keep 


the ſtreams of juſtice clear and pure, that parties may proceed with 
ſafety both to themſelves and their characters. 


The 
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The Piater . The caſe of Rates, the Printer of the Glut ter PRA who pub. 
of the Glouce- liſhed a libel, in one of the Journals, againſt the commiſſioners gf 
8 charitable uſes at Burford, calling his advertiſement A hue and Cry 
— mk after a Commiſſion. of Seren ed el the ſamo kind as this, 
Hue and Cry and the court in that caſe cbpnamitie him. : 
efter a Com- LEY LD) RBIs. ee. ; 3 8 * 
miſſion of Charitable Uſes, was held to be a libel, and the court committed him. 


As Bit * 1 41 4 24 1,87 
Printing a There are ſeveral other cafes of this kind; one ſtrong mal. 
brief vetore. where there was nothing refleting upon the court, in the” eaſe" of 
comes on is a Captain Perry, who printed his brief before the cauſe came on; the 
contempt, offence did not conſiſt in the printing, for any man may give a 
this ths weeds printed brief, as well as a written one to council; but the contempt 
with regard of this court, was prejudicing the world with regard to the merits of 


to the merits. the cauſe, before it was heard. 


L 2 


Upon the whole, there is no doubt, but this is a contempt of the 
court. 5 ore | 


With regard to Mrs. Read, the publiſher of the Sr. Fames's Eve. 
ning Poſt, by way of alleviation, it is ſaid, that ſhe did not '*know 
the nature of the paper; and that printing papers and pamphlets is 
a trade, and what ſhe gets her livelyhood by. . Toad gas 


If a printer But, though it is true, | this is a tr ade, yet they muſt take care to 
prints any do it with prudence. and caution ; for if they print any thing that is 
ths raats. Tibellous, it is no excuſe to ſay, that the printer had no knowledge 
no excuſe to of the contents, and was intirely ignorant of its being libellous ; and 
eg that he ſo is the rule at law, and I will always adhere to the ſtrict rules of 
ledge of the law in theſc caſes. | ? 

contents, ; 


Therefore Mrs. Read muſt be committed to the Flet, according 
to the common order of the court upon contempts, t 


But as to Mr. Huggonſan, who is already a priſoner in the Neet, I 
do not think this any motive for compaſſion ; becauſe theſe perfons 
generally take the advantage of their being priſoners, to print any libel- 
lous or defamatory matter which is brought to them, without feruple 
or heſitation. | ee ntl 


1018 a gs If theſe printers had diſclofed the name of the perſon who 
tion of the brought this paper to them, there might have been fomething faid 
prieers of- in mitigation of their offence ; but as they think proper to conceal 
will diſcover it, I muſt order Mrs. Read to be committed to the Fleet, and 
the perſon Huggonſon to be taken into cloſe cuſtody of the warden of the 


who brought 
the paper to Fleet. 
him, 


3 Green 


a | 


7 
1 7 2 bt. TTL I] 


in * Time of Lon Chance Hams 9 5 


110 80 


o , < : | 
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Gram an an vets Pa: Rg and El rg cid 2 92. 
his wife, and others, ecember 6, 1742. 
2 . Py 2 


A's was brought by the plaintiff, who is the eldeſt fon of the 5 4 * 
defendant Burnaby, by Elizabeth his wife, who was the only 

yghter of My. Green, deceaſed, by his firſt wife, to have the 

"= m the will of Mr. Green, his grandfather, performed, and to 

{om marriage articles, made before the marriage of his father 

and mother, carried into execution, for his benefit, upon the fol- 

lowing caſe, | 


Mr. Green, who was a brewer, had iſſue by his firſt wife, the The quetiion 
defendant Elizabeth, who, in his life-time, had privately, and with- vas, whether 
out his conſent, married Mr. ; and by his ſecond wife me miereſt of | 
had iſſue another daughter, named Frances, who, at the time of ma- G.'s perſonal 
king this will, and at his death, was an infant; and having a very ne from 


conſiderable real eftate, and a very large perſonal eſtate, deviſed ſe- Pass hi 
veral particular legacies to his wife, and to Mrs. „and his daughter, to 
daughter Francei; and gave directions to have his trade carried on ui bet in 
after his death, for the benefit of thoſe who ſhould be intitled to the the plainti 
reſidue of his eftate : And all. the reſidue of his perſonal eſtate, he hir grandſon, 
deviſed to any fon, he ſhould have by his wife, at his age of twenty- — 1 
one; and if no ſon, then to his daughter Frances, to be paid to her or whether it 
at her age of twenty-one, or marriage: But if it ſhould happen, * — 
that his — Frances ſhould depart this life before twenty-one, and — 8 
or marriage, and he ſhould have no other daughter born of his ſe- the nen of 
cond wife, who ſhould attain twenty-one, or marriage, then, and _ _—_ 
in ſuch caſe, if his daughter Elizabeth Burnaby ſhould have iſſue of Hardwick 
her body ene or more ſon or ſons, he gave and bequeathed the re- , % ine, 
ſidue of his perſonal eſtate to ſuch ſon of his ſaid daughter as ſhould — 
firſt attain the age of twenty-one ; but if his daughter ſhould have ales, aud i 
no ſach ſon er ſans, or having ſuch ſon or ſons, none ſhould attain * — o — 
the age of twenty-one, then, and in ſuch cafe, he gave and be- „e 44/7 w 
queathed the reſidue of his eſtate to William Eakins Pier, the fon of Mr 
a defendant in this cauſe, ſubject to the payment of 4000 J. to de en. 


daughter of his daughter Burnaby, in manner therein mentioned. 


Mc. Green, ſoon after making this will, died, and within half a 
year aſter his death, Frances, his daughter, died an infant, and the 
plaintiff being intitled, when of age, to the reſidue of this eſtate, 
brought his bill : And, upon this part of the caſe, the only queſtion 
was, whether the intereſt Fr the reſidue of this perſonal eſtate, from 
the death of Frances, the daughter, to the time it will veſt in the 
Plaintiff, or any other fon of Mrs. Burnaby, muſt be accumulated, 
and wait on the contingency z or whether (as the defendants. con- 


Vo I. II. 6 E ol 


tend) it is an intereſt undiſpoſed of, and goes to the next of kin of 
Mr. Green, the teſtatdd. (8 6 5b 07 s nid? 


Elizabech As to the marriage articles, tlie caſe: was, Mrs. Elizabeth Burnaby 


Burnaty, by was under an agreement in writing, made on her father and mother's 
.an agreement 


made on her Marriage, intitled to the ſum of 6000/7. and had alſo expectancies 
father and mo- On the death of her father; and Mr. Burnaby's marriage with her 
ther's mit: being private, he, juſt before the marriage, drew up, and ſigned, a 


phe gy very ſhort paper, by way of articles, whereby it was agreed, that 
6000/7. Mr. every thing which ſhould come to Mrs. Burnaby, by her father's 
3 4 death, or otherwiſe, ſhould go to them for their reſpective lives, 
marriage, and after the death of the ſurvivor, to the heirs of the body of Mrs. 
ſigned a Pa? Burnaby, by him begotten. 

per, whereby 1 

he agreed, 


that every For the eldeſt fon, the plaintiff, it was inſiſted, that theſe ar- 


thing which ticles ought to be executed for his benefit, and a ſettlement made 
ſhould come 


to Elizabeth, On the eldeſt, and other ſons, as in all caſes of this kind had been 
by her father's done; But the eldeſt fon being, under the grandfather's will, intitled 


death, ſhould | age es 
— em to a very great eſtate, and the younger children of Mr. Burnaby 


for their re- having a very ſmall, or no proviſion, it was inſiſted, that the court, 


3 in this caſe, would ſo, conſtrue the articles, that the whole ſhould 
And aA 


Ae the 80 to them, or that a proviſion, at leaſt, ſhould be made for them 
ſurvivor, to Out of this fund. » 


the heirs of | | 
. As to the point of the reſidue, Mr. Solicitor General inſiſted, that 
him begotten: the word reſidue carried only that which would be fo at the time 
— . —4 when the will took effect, the death of the teſtator: For if the 
the beirs of teſtator's daughter had then been of age, an immediate diviſion might 
_ = 5 have been made of it, and the remainder men can take no more un- 
_ — ob der this deſcription than ſhe would have done ; that if this was land, 
huſband con- it is clear, that till the contingency happened, the eſtate would de- 
— w> ſcend to the heir, and he would have the intermediate profits; ſo 
6000 1. to be Where a particular fund is given on a future contingency, the lega- 
fertled on her tee cannot have it till that happens, and till then it is undiſpoſed of, 
3 chil- and the next of kin muſt take it ex proviſione legis: For this purpoſe 
he cited the caſe of Chapman verſus Bliſſet, before Lord Talbot.” Caſes 


in bis tame 145. 


| Where the teſtator deviſes the reſidue per verba de præſenti, no fu- 
ture intereſt, which accrues after the will takes place, can be part of 


it, and whether it veſts then, or on a contingency, is not material, 
tor that is ſtill the thing given. 


his reſidue, and the profits of it, are diſtin intereſts, and for 
this purpoſe, he cited Nzcbolls verſus Oſborn, 2 P. Will. 419. If a 
particular legacy is given on a contingency, no intereſt is due, but 
the intereſt ſhall fink into the reſiduum till that happens; * 


in the Time of Lord Chancellor HARDWICx F. 475 


peld in the caſe of Houghton verſus Harriſon; before your Lord- 
ſhip, about a year ago, vide ante 329.) This holds where a le- 
gacy is veſted & ſolvendum in futuro, except only in the caſe of 
ſegacies to children, Where it is allowed for maintenance, for it 
has not been extended to grandchildren. | 1 


A reſidue is no other than a particulat legacy of the ſeveral 
things which the teſtator dies pofleſſed of undiſpoſed, and is the 
ſume as if particularly mentioned, and enumerated; therefore this 
muſt follow the rule of other legacies; one legatee of this ſame re- 
fidue can take no more by that deſcription than another, yet, if 
conſtrued otherwiſe, as the contingencies on which they take ariſe 
at different times, what they take will be different, 


If it is undiſpoſed, it was contended, that this being the in- 
tereſt from the death of Frances, it muſt be diſtributed to thoſe who 
were the next of kin of the teſtator at her death, and ſo her next of 
kin be excluded from any ſhare, becauſe it was a contingency to 
ariſe on her death. e e wean" 9 


LoxD CHANCELLOR, 


This laſt point ought clearly to be over- ruled, for in all diftri- 
butions, the time of the death veſts the intereſt, though the equi- 
table inteſtacy happens by contingency after; Edwards and Freeman, 
Eg. Caſ. Abr. 249. has been cited, as a caſe in point, to prove this; 
and Studbelm verſus Hodg ſon, before Lord Talbot, July 17, 1734, 
3 P. Wms. 300. was cited as in point, that the intereſt ſhould accu - 
mulate as part of the reſidue, n 


During the life of Frances the daughter, the profits veſted in her, 
becauſe the reſidue did ſo; as it was a legacy payable at a future 
time, and deveſted on the contingency, and ſhe being a daughter, 
and this her portion, he decreed them to her repreſentatives. | 


As to the reſt of the profits which have and will accrue till the 
deviſe to the ſon of Mr. Burnaby veſts, I am of opinion, that the 
intereſt and profits muſt be conſidered as a part of the reſidue, and 
muſt accumulate. 


A man may die partly teſtate, and partly inteſtate in this court, Though not 


though not at law: But there is a great difference between a parti- at law, yet in 
cular diſtinct part of the perſonal eſtate, and the whole reſidue of it, 3 42 
for when the whole is given, it is a contradiction in terms to ſay any partly „ b 
part of that eſtate is undiſpoſed. and partly in- 

TIA | | teitate ; but 
when a whole reſidue is given, it is a contradiction to ſay any part of that eflate is undiſpoſed. 


For 
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If « perforal For whateyer is claimed, is claimed as à port of his eſtate, and 
eſtate is in- yet the whole reſidue of that eſtate is given away: The reſidue of 4 


DD perſonal eſtate is nothing fixed, but a. fluctuating intereft, and if 


the teſtator's the perſonal eſtate is increaſed by any cyent after the death | 
Geath, it ® the teſtator, it is part of the reſidue, and will paſs as ſuch why 


f th 0 . - 
keggoe, and then not the intereſt of that refidue, for that intereſt is aſſets, and 


will paſs 7 part of the eſtate; for if >FACIES are given, payable at a future time, 
won ine date. and at the death of the teſtator the aſſets are deficient, but by pro- 
reſt of that fits in the mean time accruing, is become after ſufficient, all the 
reſidue, for legacies will be paid, tor thoſe profits are part of the perſonal eſtate, 
dan a and, if io, "ary part of the refidue in this caſe. The only plauſible 


part of the argument, e contra, is that which is drawn fram real eſtates, 
ce. 


But there are many material differences between the profits of a 
real, and perſonal eſtate. £2 5} = | 


Por in the cafe of real eſtates the thing it ſelf is not diſpoſed of, 
but deſcends in the mean time, and the heir has therefore a chattel 
intereſt till the contingency happens, and carries the profits with it. 


1 But perſonal eſtate does not deſcend, or go to the next of kin, 
difference be- hut is veſted in the executor, and this is a queſtion only relating to 
eweentdeP'®* the truſt of it, where the intent of the teſtator muſt prevail. Ano- 
and perſonal ther difference between them is, that in the one caſe the rents never 
eſtate; rents could become part of the perſonal eſtate, but the profits of the per- 
come part of ſonal eſtate are the eſtate itſelf, The teſtator has confidered this as 
the perſonal his perſonal. eſtate after his death, by giving directions how to carry 
2 dot on the trade, Cc. and the caſe of Studbolm and Hadgſam is in point; 


the — And therefore I do accordingly decree the profits to accumulate. 


eſtate, ate the * 
n the queſtion relating to the 60001. on Mr. Burnaby's mar- 


In the caſe of 


real eſtates, TIage articles; 


the thing it 


— of * I think that is a point of more difficulty, for the eldeſt ſon has 
deſcends till a very great proviſion, and the younger children have none, 

the contin- OY | | | | 

— — The Rule of this court, where articles of this kind are made e- 


nal eſtate nei lating to real eſtates, has been to decree a ſtrict ſettlement. 
ther deſcends | 


the nextof This is a ſum of money not articled to be laid out in land, thoſe 
kin, but is rules therefore do not extend to this caſe, for ſuch a ſettlement. 


— og,.. cannot be made, it muſt therefore be ſettled as perſonal eſtate. 


To ſettle this as land, is giving the eldeſt ſon a greater intereſt 
in it than he would have if it was land; for in real eſtate, he 
would only have a contingency, with remainder over; here it would 
veſt abſolutely in him. 


3 | | It 
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It vuld therefore be drawing a rule in this caſe by n em 5 
6 olive, to defear the A b . 


5 ahe legal ee eke ee, this gy is pathos} in 
ba Burnaby RR F 


© And-if that is the legal acaſienliion, I cannot a make; any other to 
anſwer the intent; why ſhould I, if the huſband and wife will con- 
ſent to have this ſettled on the younger children ? 


The only objection i is, that by holding this to be an abſolute in- 
tereſt in the wife, you veſt it in the huſband. 


But this is not ſo here, for the limitation is eee ee 
wife, and therefore veſts in her only, and not in him. 


I may. compare it to the caſe where by ſetflement of lands the Where by ſet- 
wife has an eſtate ex proviſſone viri, the court have refuſed to inter- demegt the 


700 to ſents. this eſtate otherwiſe, beczaſe the intent wilt prevail tare a. pro. 
ſince ſhe cannot alien by the Ratate of the 1 lch of Hen, 7. * 
refuſed to in- 

Therefore Mr. and Mrs. Burnaby conſenting, the Chancellor de- 4 yah to for 
creed this to be ſettled on the youhger * e 


Pts, wy $f December 8, 1742. Caſe 293. 
— 2 — u... 5 eee. 


HE bill _ . ht by an e to have ſatisfaction out A creditor, on 
given by him to the plaintiff” s teſtator, for 120 l. he 33 
the. eds fon of the conuſor of the | 

under a fetttement made after the marriage of his father and mother ge, oe 
is May 1694. in which the father was tenant for life, the mother purchaſed by 


tenant for lite, and the defendant firſt tenant in tail. | the father and 
his ſons, and 


a moiety of 


In 1700. the father made a ſmall purchaſe jointly with the de- each direted 
fendant of 4/. per ann. to them and their heirs. to be ſold, 


- ney ariſin 
In 1708. he made another joint purchaſe with his youngeſt ſon — eo 
of 51, 2 ann. for 105 l. and ſettled it by way of proviſion for ol "_ ” 
younger children, and paid the purchaſe money for both eſtates, and tion of his 


continued in poſſeſſion till his death, which happened in 1735. judgment. 
The ſons afterwards entered upon theſe ſmall eſtates. 


The plaintiff inſiſts that all the eſtates are e ſubject to his judg- 
ment for 120 J. and that the ſettlement in 1694. was after marriage, 
and therefore voluntary. 


Vor, II. | 6 F The 


of the eſtate of the defendant's late father upon a judgment the circum- 


s himſelf to be let in 


and the mo- 


OASE S Argued and Determihed 


The plaintiff having a right primd facie; Lord Hardrvicl put it 
upon Mr. Attorney General to. begin « as councif for the desen 


e 


Who inſiffed that the father was not indebted at the: die bf th 
ſettlement, that it was made in conſideration of a marriage portion 
of two hundred and fifty pounds, and executed 37 years before the 
judgment, which was not confeſſed. till 1721. and made too in 7775 
ſuance of an agreement before the martiage. 


reds 

But if the proof ſhould fail us here, the portion of the wife at 
leaſt will help us; and it is incumbent upon the plaintiff to Nur 
that it was not paid at the time the deed bears date. 


For though there is no receipt for the two hundred and fi 
pounds indorſed upon the deed, yet it is no objection, becauſe at 
that time yg upon the back were not ſo frequent a as they an are 

now. 
h ( > nog Of 
a Beſides, e will not give a judgment * a better 
right than he has at law, and therefore he ought to have his * 
chere. 


| The father and che ſons were joint purchaſers of the ** — 
in 1700 and 1708. and — the ſons were no truſtees for the 
father, as they were capable of taking the whole by ſurvivorſhip, and 
upon the death of the father all his right ceaſed, and the whole veſt- 
ed in the ſons. 


Mr. Flyer of the finns ide infiſted, that in . of 55 
ſettlements, whether the court will deem them fraudulent or not, 
depends upon the circumſtances of the perſon at the time; here the 
father executed it for the benefit of younger children: He eited the 


ö caſe of Duranda verſus Cooke, before Lord Chancellor Ning, and 


Sagittary verſus Hide, 2 Vern. 44- 


Several depoſitions were read to prove the father of the defendnts 
in good circumſtances in 1694. in 1700. and in 1708. the times when 
67:98 the marriage ſettlement and the Joune purchaſes were made. 


Nur. Brown for the plaintiff, - 


Said it was highly improbable that the father 8 only view in 
the N ſhould be a proviſion for the children. 5 
Becauſe with regard to the eldeſt fon, the . W under” 
the ſettlement in 1694. was ſecured to him; fo that he was 'fully 
provided for: And therefore with reſpect to the plaintiff he can be 
conſidered in no other light than a ſtranger would be, who had join- 
ed in a purchaſe, with the father of the defendant. _ 
is 


in tlie Tinie of Lord Chancellor HARD wòWI CKE, 479 


This is taken on the footing of a jointenancy, and therefore is 
impropet as a proviſion ſor a child, becauſe the father might have 
ſold a moiety, or if the ſon had married and even had children, and 
yet had died before the father, the other moiety wbuid have ſur- 
vived to the father. ern 111 i175 


All theſe circumſtances ſhew that it was merely a purchaſe for 
the benefit of the father, without any view to the advancement of the 
children, and it would be of dangerous conſequence to ſuffer a father 
by purchaſing in jointenancy with a ſon, to prevent creditors from 
being ſatisfied out of ſuch eftates, upon the ſon's ſetting up a right 
of - ek which did not accrue till ſome years after the debt 
exiſted, 


There is one great difficulty he ſaid upon the plaintiff in this caſe, 
and that is to prove what the circumſtances of the defendant's father 
were twenty years before the judgment, for people who have been 
in good circumſtances, are credited a long time after they are in a 
4 failing way, and therefore it is very difficult to point out the 
pteciſe time when the father declined in his ciccumſtanets, | 


As there is no other eſtate belonging to the father, and the whole 
is coyered by joint purchaſes, the plaintiff muſt loſe his debt, unleſs 
theſe eſtates are liable. | | DER 


| Lonxp CHANCELLOR. 
As to ſome things this caſe is extremely clear. 


Firſt, as to the ſettlement in 1694. though made after marriage, The ſettle- | 
yet being in conſideration of a portion which for any thing that r 
appears was paid at the time, I am of opinion it cannot be im- fideration of « 
peached by ſubſequent creditors. 2 2 1 

No „ though made 

The ſecond queſtion is as to the joint purchaſes, the firſt was made after mar- 

by the father and his eldeſt ſon on the 1 12h of September 1700, and ne. cannot 


the conſideration money is admitted to have been paid by the father, by — 


The ſecond purchaſe was in 1708. and made by the father and 
William Aſhdown the youngeſt ſon, and the whole purchaſe money 
was advanced by the father, 


It has been inſiſted on the part of the defendants, that theſe two 
purchaſes are to be conſidered, with reſpect to a moiety and on ac- 
count of the ſurvivorſhip, as an advancement of the ſons, and con- 
ſequently they are intitled to retain the eſtate, and not liable to the 
plaintiff's judgment. | 


Now 


| 


480 CASRS Argued and Determined | 


Tough the Now as to chat, the genetalrale has'been-admitted,,.and bas been 
father pays long the doctrine of this court, that notwithianging the father pays 
the whole the whole money, yet if the purchaſe is made in the name: of. a 


conſideration, 


yet, if the pur- younger fon, the heir of the father (hall no init it is a truſt ſor 


chaſe is made the father. 
in the name of 


a younger (on, the heir cannot maintain it is a truſt for the father, 


But the preſent caſe differs from this rule, or any other that 1 
remember, | | 


In the Jes, And if 1 Cg find any meteria difference, 1 ſhall in my own 
largest, judgment bs inclinable t reheve the creditor, for though it may be 
the caſes have proper //are deciſis, yet I have thought the caſes have gone full far 
gone full far enough in favour of advancements, and that I ought not to carry it 
enough in fa- „ | 

vour of ad- further. | | 
vancements. CR 

The reafn . It muſt be admitted that in ſome of the caſes which' have been 
why a pur- before the court, the father has continued in Poſſeſſion where the 
chaſe in the purchaſe has been made ſingly in the name of the ſon, and yet held 


though the An advancement of the ſon, and for this reaſon, becauſe the father is 


father, has been held an advaticeitient of the n, is, Betauſe the father was Nis natural guiirdian during his 
minority. | | | 


A purchaſe in Here the purchaſe is in the names of father and ſon as jointenants, 


lachen ang now this does not anſwer the purpoſe of an advancement, for it in- 


ſon, a: joint- titles the father to the poſſeſſion of the whole till a diviſion, and 
Re er to a moiety abſolutely, even after a diviſion, beſides the father's 
of the ſon, as tak ing a chance to himſelf of being a ſurvivor of the other moicty: 
it does not an- nay, if the ſan had died during his minority, the father would have 
= — P?- been intitled to the whole by virtue of the ſurvivorſhip, and the 
gabe,, the ſon could not have prevented it by ſeverance, he being an infant. 
ather the 
— the whole, and even after it a moiety, beſides the chance of the other moiety by ſurvivorſhip. 


Where « b. Suppoſę a ſtronger caſe, that the father had taker an eftate in the 
ther in a pur- purchaſe to Himſelf for life; with remainder to his ſon it fee, ſhould 


2 2 this prevail againſt the creditor ? no, certainly, for the plaintiff's fa- 


hinklf for ther having the profits fof lifo, and the ſon only a remainder, the 
life, with re- eſtate would have been liable. 


mainder to | 
his ſon in fee, as the father has the profits for liſe, the eſtate is liable to the creditor. 


A material conſideration for the plaintiff is, that the father might 
have other reaſons fot purchaſing in joint-tenancy, namely, to pre- 
vent dower upon the eſtate, and other charges, &c. 


Then 


= 
C 
- 


in the Time of Lord Chancellog Hazpwicxge. 4957 


Then conſider how it ſtands in reſpect of the creditor ; a father Here the fa. 

here was in poſſeſſion of the whole eftate, and muſt neceſſarily ap- pace 97 
r to be the viſible owner of it, and thie creditor too would have the whole e. 
bad a right by virtue of an Eꝭgit to have laid hold of a moiety, fo — 2 

peared the 

a . | N | viſible owner, 
Now it is very proper that this court ſhould let itſelf looſe as far IE ak 
as poſſible, in order to relieve a creditor, and eught to be governed eit might | 
by particular circumſtances of caſes, bave laid hold 
gr TR wich ae 
Wa | "wrers 

And what can be more favourable for the plaintiff, than that every i from all the 


foot of the eſtate-is covered by theſe purchaſes ; and unleſs I let him caſes. 
in upon theſe eſtates, the plaintiff has no poſſibility of being paid. MES 


that it differs extremely from all the other caſes. | 


It is not neceſſary that a man ſhould actually be indebted at the Not neceſtary 
| time he enters into a voluntary ſettlement to make it fraudulent ; for 3 man Nould 
| if a man does it with a view to his being indebted at a future time, debted at he 
| it is equally fraudulent, and ought to be ſet aſide ; and therefore I time he enters 

| hall decree the creditor in this caſe to be let in upon the eſtates ,., 1 

jointly purchaſed by the father and ſon. e 


it fraudulent; 

I think, taking it all together, the preſent caſe comes very near the fee — 
caſe of Chri/t”s Hoſpital verſus Budgin et Ux', 2 Vern. 683, * to his being 
, EN indebted at a 


Lord Hardwicke ordered and decreed that the eſtate of the defen- j"aman*t 
dant's father which was in mortgage, and a moiety of the premiſſes and ought to 
purchaſed in 1700. and alſo a moiety of the premiſſes purchaſed be { aide. 
in 1708. be fold, and the money ariſing by ſale of the mort- 
gaged premiſſes be applied firſt in payment of the mortgage, and 
in the next place towards ſatisfaction of what ſhall be found due 
to the plaintiffs for principal and intereſt on their judgment and 
coſts thereon, and in this court; and if that is not ſufficient, then 
the money ariſing on the ſale of the two moieties ſhall be applied 
towards ſatisfaction of what ſhall be remaining due to them; and 
his Lordſhip decreed that the ſurplus of the money ariſing by the 
ſale of the premiſſes purchaſed in 1700 ſhould be paid to the defen- 

dant John A/hdowne, and the ſurplus of the money ariſing by fale 
of the premiſſes purchaſed in 1708 ſhould be paid to the defendant 
William Aſhdowne, Bt 


= GER 1 * —_—— 
„% I 


I 
1 
A 
1 


— 


* There a huſband lent out money in the names of himſelf and his wife upon mortgages 
and bonds, and dies. 


Lord Keeper Harcourt looked upon the wife to be in nature of a joint purchaſer ; and de- 7 
creed ſhe was intitled to the mortgages and bonds againſt the heirs at law, - but admitted in caſe / 
of creditors it might be fraudulent. | 


vo. II. 6G Seymour 
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Caſe 294. Seymour verſus Bennet, Abbot and athers, Decenber 1 85 
1 7 4+ 2, 


| The princi- . "HE two principal regiſters in the prerogative office of Cay. 


pal regiſters in terbury, diſagreeing about the appointment of a clerk in this 
the peed: office; the deputy regiſter took upon him to nominate the defen- 


azreving dant Abbot, who for a twelve-month officiated, and conſtantly re- 
about the * ceived the fees, amounting to 500/. in the whole, 

pointment of | 2 

a clerk, the deputy nominated bor, who for a twelvemonth officiated, and received the fees, amounting 
to 500/, Lord Hardwicke held, as he was the officer de he bad a right te the flatid fees, and 
to retain them avi haut account ; and diſmiſſed the bill as againſt him with offs. 


The plaintiff, who is one of the tegifters, infiſts, chat 4b 
ought to be allowed only a ſmall 17 


„as an under officer, and 
that he is liable to account to him, and the other principal regiſter, 
for the whole profits. Ta 


Lord CHANCELLOR, 


There is no foundation at all for this bill; for to be fure, Mr. 
Abbot, as he is appointed to officiate in this place, is the officer di 
facto, and of conſequence intitled to receive the ſtated fees, and to 
retain them, without account; nor is there any other perſon who 
can maintain an action for them befides himſelf ; and therefore the 
bill muft be diſmiſſed, as againſt him, with coſts. 


The next Queſtion is, in whom the right of nomination of the 
office of clerk to the regiſter belongs, whether it is the right of the 
furviving grantees, under the grant of the late archbiſhop ?- And I 
am of opinion it is in the furviving grantees. 


Not only the pecuniary profits are declared by the grant to go 
to the ce/ſtuy que truſts, but it is alſo declared, that they ſhall have the 


nomination of the deputy, but to be approved of by the archbiſhop, 
and his ſucceſſors. 


This office has been compared to the caſe of an advowſon, but 
that is only a bare preſentation, where the biſhop has a right to 
preſent on lapſe, and has nothing more to do but to ſee. it filled with 

à proper perſon, 


But the caſe of an office is extremely different, becauſe of the 
labour and ſkill required, and the perſon being puniſhable if he 


does any thing fraudulent in the exerciſe of it, or is guilty of any 
acts of extortion, 


Upon 
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Upon the whole, Mr. Seymour and Mr. Bennet have the ſole right The right of 
of nominating the clerk ; but if they cannot agree about the no- vomination of 


a clerk to the 
regiſter, is in 
i the ſurviving 
grantees, in the grant of the late archbiſhop DoQor Wake. 


mination, the court cannot help it. 


It is like the caſe of a preſentation; if there are ſeveral ceſiuy Where there 

| d thev do not all there be naten are ſeveral 
zue truſts, and they do not all agree, there can no nomination; i ane ruf. 
or, as in the caſe of jointenants and tenants in common, while they of preſenta- 
have a joint intereſt, and before ſeverance, they muſt all agree, or 2 and they 


no act can be done, o not all a- 


gree, there 
1 can b 
nomination. So in the caſe of jointenants before ſeverance, they waſt all agree, or vo af can be done. 


But then 1 may do here as in a partition caſe, where there are Where there 
parceners of an advowſon, who cannot agree in one perſon, the court ** 3 
will direRt the parceners to rw lots, who ſhall have the firſt pte- be, who cn 
ſentation, N 5 7 5 133 


not agree in 

. 1 J x { , 
the court will dire& them to draw lots who ſhall have the 1 profemation. | 
So here I will do the ſame, and direct the plaintiff Seymour, and Lord Hard: 
the defendant Bennet, to draw lots, who ſhall nominate firſt a ice direQed 
pros 4 fill up the vacancy, which is made by the death of Mr. das die 


” lots, who ſhall 
firſt nominate a clerk, to fill up a late vacancy. 


Lord Tenham verſus Herbert, December 17, 1742. Caſe 295. 


T* HE plaintiff brought his bill, in order to eſtabliſh a right to The deſen- 
1 an oyſter fiſhery, and to be quieted in the poſſeſſion of it, dant demur- 


apainſt the defendant Herbert, who claims the piece of ground where — bil, 
this fiſhery is, as belonging to his manor. brooghe to 
una 


right to an oyſter fiſhery, and to be quieted in the poſſeſſion of it, as being a matter properly triable at 
law. Lord Hardwicke declared, that where the right of a fiſhery is in diſpute only beteween two Lords of ma- 
vors, they can neither come here, till it is firſt tried at law, and therefore allowed the demurrer. 


The defendant demurred to this bill, as it is a matter properly 
triable at law. | 


Lord CHANCELLOR. 


Undoubtedly there are ſome caſes, in which a man may, by a 
bill of this kind, come into this court firſt; and there are others 


where he ought firſt to eſtabliſh his right at law. 


it 
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Where a man It is certain, where a man ſets up a general excluſive right, and 
lets up an ex Where the perſons who controvert it with him are very numerous, 
cluſive right, and he cannot, by one or two actions at law, quiet that right, he 


| CORE may come into this court firſt, which is called 4 bi of peace, and 


trovert it are the court will direct an iſſue to determine the right, as in diſputes 


aug dec. between Lords of manors and their tenants, and between tenants of 


not by one one Manor and another; for in theſe caſes there would be no end 

action - law of bringing actions of treſpaſs, ſince each action would determine 
4 ” . * . ” . 

Nob, he may Only the particular right in queſtion between the plaintiff and de- 

come here fendant. | 

fir ſk, which is . | 

called à bill of peace, and the court will direct an iſſue to determine the right, as between Lords of 

manors and their tenants, or tenants of one manor and another. 3 FELT 


As to the caſe of the corporation of 7ork, and Sir Lionel Pilling- 
ton, the plaintiffs there were in poſſeſſion of the right of fiſhing 
upon the river Ouze, for nine miles together, and had conſtantly 
exerciſed that right; and as this large juriſdiction entangled them 
with different Lords of manors, it would have been endleſs for the 
corporation to have brought actions at law. 


But where a queſtion, about a right of fiſhery, is only between 
two Lords of manors, neither of them can come into this court till 
the right is firſt tried at law. | 


Lord Tenham does not charge in this caſe any poſſeſſion for the 

| laſt 38 years, ſo that this is in the nature of an ejectment bill; the 
plaintiff ſays, that this piece of ground agud cooperta belongs to him; 
Mr. Herbert inſiſts, it belongs to him; ſo that this may very pro- 
perly be determined at law, as it is a mere ſingle queſtion, to try 
the right between two perſons; and it is not like the caſe of the 
corporation of York, who muſt have gone all round the compaſs 
to have come at their right at law. 


Therefore the demurrer muſt be allowed. 


Caſe 296. Blanchard verſus Hill, December 18, 1742, Laſt ſeal 


after Michaelmas term. 


The plaintiff Am was made, on behalf of the plaintiff, for an injunction, 


en- o reſtrain the defendant from making uſe of the Great Magul 
injunction to ; 242 So” 
reſtrain the AS a ſtamp upon his cards, to the prejudice of the plaintiff, upon a 


deſendant ſuggeſtion, that the plaintiff had the ſole right to this ſtamp, ha- 


. ” ving appropriated it to himſelf, conformable to the charter granted 


on his cards, to the card-makers company, by King Charles the Firſt. 
ſuggeſting the | 

ſole right to be in the plaintiff, having appropriated the ſtamp to himſelf, conformable to the charter granted 
to the card-makers company by King Charles the Firſt, Lord Hardawicke denied the injunction, and ſaid, he 
knew no inflance of reſtraining one trader from making uſe of the ſame mark with another, 


LoRD 
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Lok PD CHANCELLOR. 


I think the intention of the charter is illegal, though, indeed, afl 
the clauſes that eſtabliſh the corporation, and give them power to 
make by-laws, are legal. 


In the farſt place, the motion is to reſtrain the defendant from ma- 


king cards with the ſame mark, which the plaintiff has appropriated 
to himſelf. 


And, in this reſpe&, there is no foundation for this court to grant 
ſuch an injunction. * | | 


Every — trader has ſome particular mark or ftamp ; but 
I do not know any inſtance of granting an injunction here, to re- 
ſtrain one trader from uſing the ſame mark with another; and 1 
think it would be of mf{chievous conſequence to do it. 


Mr. Attorney General has mentioned a caſe, where an action at 
law was brought by a cloth-worker, againſt another of the ſame 
trade, for uſing the fame mark, and a judgment was given that 
the action would te. Popb. IL. 744+ | | 


But it was not the fingle act of making uſe of the mark that A cloth- 
was ſufficient to maintain the action, but doing it with a fraudulent worker may 
deſign, to put off bad cloths by this means, or to draw away cu ben 


action againſt 


mers from the other clothier: And there is no difference between another of the 


a tradeſman's putting up the ſame ſign, and making uſe of the und made,for 
Game mark, with another of the fame trade. r 


where it is 
done with a 


In the caſe of monopolies, the rule the court has governed itſelf c_ 
by, is, whether there is ahy a& of parliament under which this re- of bad cloths, 


ſtriction is founded. or to draw a- 


way cultomert, 


But the court will never eſtabliſh a right of this kind, claimed This court 
under a charter only from the crown, unleſs there has been an de- will never 


a 4 eſtabliſh a 
tion to try the right at law. right claimed 
under a char- 
The court would not do it, even in the caſe of the ſole printing of = _ 
bibles and common prayer books, till a trial was firſt had. * 


| | try the right 
If the injunction is to be obtained, it muſt be upon the char. * law, 
ter of the crown. 


But then it muſt be conſidered upon the intention of the char- 
ter, what was the end of directing the marks there. 
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This was one I take this to be one of thoſe monopolies which were ſo frequent 
of the mon®- in King James the Firſt's time, and continued through all his relph, 
— Fame, but did not laſt long in his ſucceſſors: I obſerve too, the applica- 
the Firſts tion for this very charter was in King James the Firſt's time, 
troy though not compleated till the beginning of King Charles the 
all his reigo, Firſt's reign, 8 CY 
but did not 

bi desde In the firſt place, the deſign of granting this charter, was to raiſe 


a ſum of money for the crown. 


Here is a clauſe likewiſe for E the importation of cards 
from foreign parts: Could ſuch a clauſe be ſupported now? Im- 
poſſible! As it is intirely illegal. 


There is another clauſe that confines the making of cards to 
London, and ten miles about it, which is a plain monopoly, and 
directly againſt law. 


The duty here, is two ſhillings a groſs upon cards; and the te- 
ceiver entitled to one half of the duty, under the charter. 


There is an authority to the card- makers, to ſeal their own cards; 
and every particular maker ſhall have his own ſtamp or mark, ſo that 
the receiver of the duty may know who is the maker of the cards. 


The deſign of this was, that it might be plain to the receiver, 
who the cards belonged to, and that the receiver might be enabled 
yearly to make up his account relating to the duty, 


Now as this was illegal, the payment of this duty has been dif- 
continued long ſince, 


This, then appears to have been the primary end of theſe 


marks. 


There is another claufe in the charter, that in order every card- 
maker may know his cards, from another card-maker, each trader 
ſhall lodge his mark or ſtamp with the receiver, 70 prevent any 
fraud upon our loving ſubjetts. 8 


This is a colourable end, but if any weight was to be laid 
upon theſe colourable recitals, it would be eſtabliſhing every other 
monopoly. | £4 

For all the world knows, that there is a pompous recital in 
every monopoly, of the great benefit to trade, accruing from ſuch 
charters of reſtriction, | e e — FE 
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There is another thing obſervable too, that it is impoſſible to 
carry this clauſe into execution; for the duty being illegal, and ſunk, 
the receiver ſunk with it, ſo that there is no perſon to receive the 
ſtamps or marks. ie 


An objection has been made, that the defendant in uſing this 
mark, prejudices the plaintiff by taking away his cuſtomers. 


But there is no more weight in this, than there would be in an The objedion 


+ ns . . of the defen- 
objection to one innkeeper, ſetting up the ſame ſign with another, JO: king 


away the 


There is a fa& ſet out by the defendant in his anſwer, which is . 
not at all denied by the plaintiff, that the card-makers uſe quite ang te fle 
different marks from what they did formerly; which ſhews this mak, 6 of no 


charter is grown obſolete, or otherwiſe all card-makers if they ob- more weight 


ſerved the charter, would adhere to that ſort of ſtamps which are = Doug 
directed under it. (ning wp * 
me gn 


3 ith another. 
Upon the whole, there are no grounds in this caſe to grant aan 


injunction againſt the defendant, till the hearing of the cauſe. 


Bennet verſus Lee, December 20, 1742. Caſe 297. 


Petition had been preſented on behalf of Francis Lee, heir at Lord Hard. 
law to Sir Francis Lee, grandfather of Sir John Lee, for a bill wicke doubted 


' . : n whether an 

of review upon a ſuggeſtion of new evidence diſcovered fince the de- infant can, be- 

cree, in the former cauſe, and which was not in his power at the fore he comes 
. . . of age, put in 
time of the decree, and this was ſupported by affidavits. 3 


ſwer, ſo as to 


2 5 1 . rehear the 
The material evidence that is inſiſted upon is a deed of ſettlement 8 


in 1684. made by the father of Sir Jahn Lee, in which all the uſes again ; for if 
under that ſettlement are ſpent, and the reverſion in fee is deſcended there ſhould 


upon Francis Lee and his brother Richard Lee, who is an infant, in againſt op 
gavelkind. the ſecond 
3 hearing, he 


It was argued on the part of Richard Lee that he, being an infant, 37, vi. 8 


cannot be precluded by the decree, from varying his defence in the put in a third 


former cauſe even before he comes of age. | anſwer, which 
| would occa- 


ſion infinite 
vexation. 


Lord CHANCELLOR, 
The doubt with me is, Whether an infant can, before he comes of 
ape, put in a new anſwer, ſo as to rehear the cauſe all over again ; 
for if there ſhould be a decree againſt him upon the ſecond hearing, 
he may with as much reaſon put in a third anſwer, and make the 


proccedings endleſs, and by this means leave it in the power of a 
| guardian 
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guardian to put in a new anſwer for him every year, during his mi- 
nority, and occaſion infinite vexation. * | 


On the ſide of the plaintiff Bennet they ſet up three recoveries in 
1703. 1718, and 1736. which, if they take in the Kentiſh eſtate 
claimed by the defendants, is a compleat bar to the petition. 


Some objections being made to the validity of theſe recoveries, the 
cauſe was ordered to ſtand over, that the petitioners may have time 
to look into them. 


Caſe 298. Baker verſus Hart, December 22, 1742. 


1 for the appointing a receiver of the rents of an eſtate in the 
the appoint- iſland of Sheppey, belonging to the late admiral Hoſter. 
ment of a re- | | 

— 2 It being neceſſary for the Maſter to inquire into the circumſtances 
print it with Of the perſon, propoſed for a receiver, and likewiſe of his ſureties, it 


i _ — 9 was impoſſible to complete it before the long vacation, ſo that the par- 
a * . * . * 
in the cauſe ties intereſted in this affair were apprehenſive that the tenants would 


relevant to the pay their rent into an improper hand, and therefore upon conſulta- 


2 and tion with the Maſter how they might prevent this inconvenience 
perſe it a- # 4g f ” 3 
mong the he adviſed them to print the order with the recitals of the moſt 


tenants: ſome material facts in the cauſe, relevant to the order, and to diſperſe it 
other parties N - 
inſilted this among the tenants, which was done accordingly. | 


was à con- 


__ «1 Some other parties in the cauſe apply now by petition to the court, 
W inſiſting that the printing this order was a contempt of this court, 


held it to be no and eſpecially the recital part of it, which as it is ſingle and detached 


moan but from the reſt of the cauſe, may look in the eye of the world, as a 


fame time be Teflection upon the perſons named in them. 
did not ap- 

rove of ſuch 
4g": th Loxp CHANCELLOR. 


The parties 17 ERE was an order made juſt before the laſt long vacation, 


I am very far from approving of the method which has been 
taken of printing this order, but will always diſcountenance ſuch 
practice whenever I meet with it. 


As to this particular caſe, it is not at all like the caſe of Huggonſon, 
the printer of the Champion, becauſe there he did not verbatim print 
the proceedings in the cauſe, between the executors of major Roach 


N. B. In the caſe of Richmand & Ux' verſus Tayleur, 1 P. Mm. 735. it was held that an 
infant 3 by a decree is not bound to ſtay till he is of age, but may apply as ſoon as he 
thinks fit to reverſe it: and may do this either by bill of review, rebearing, or original bill, 
alledpang ſpecially the errors in the former decree. 
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and his widow, but by way of narrative took upon him to abuſe 
ſome perſons, who had made affidavits in the cauſe, and likewife 
the executors, and therefore extremely different from the preſent, 
caſe; for here does not appear the leaſt intention of reflecting upon 
the perſons named in the printed order, but done merely by the 


advice of the Maſter, to prevent the tenants from paying the rent 


improperly, and to impound it in their hands, till there ſhould be 
a perſon appointed by the Maſter to receive it. 


I could wiſh that the orders of this court, were framed with the As the man- 
ſame ſimplicity, as orders made by the courts of common law; and p - _ 
to be ſure in a great many inſtances they might ; but in ſome ſpecial hang lo of long 
orders, the recitals of the principal facts which induced the court ſtanding. Lord 


to make theſe orders, are neceſſarily inſerted, and as the drawing Hardevich 


. » . a=" id he would 
orders in Chancery have been for a long time praQiſed in this man- not Aber ks 
ner, I will not take upon me to alter the courſe of them. courſe of 

them, but 
wiſhed they 


As to the complaint itſelf in the preſent caſe, I am of opinion were framed 
the particular circumſtances, and plain intention in doing it, ban che, fe 
| 2 , G : plicity as 

that though it.is not a practiſe I approve of, yet it was innocently done, orders made 
and co ntly was no contempt of this court; and as to this by the courts 


part of the petition his Lordſhip. ordered the fame to de diſmiſſed. inn 


Davy verſus Barber, January 15, 1742. Caſe 299. 


IR George Carey and Mr. William Carey had ſeveral eſtates in the Where a pur- 

weſt of England, which were very much incumbered ; on the 2 — 

death of Sir George, his eſtate deſcended to William: William died, the — ing 

and Mr. Barber married his heir at law, -who by that means became in of lives, the 

intitled to both theſe eſtates, and had likewiſe a conſiderable mort- d an n 
gage upon them which was prior to any of the incumbrances. quiry, wha 
| intereit was 

In 1727. three bills were brought by Mr. Davy and others, who pad 1 
were creditors of Sir George and of Milliam againſt Barber, in order on that ac- 

to have a ſatisfaction out of theſe eſtates, uy" 


Under a decree for ſale of theſe eſtates, Mr. Phillips bid 80207. 
and in 1730. was confirmed the beſt purchaſer at that ſum. 


Mr. Phillips was deſirous of being let into poſſeſſion In-purfuance 
of his purchaſe, but Mr. Barber has continued in poſſeſſion to this 
* * mortgagee, and it was but lately that his mortgage was 


By reaſon of this delay ſeveral liſehold eſtates are dropped in, and 
by that means the eſtates which Mr. Phillips bought are now worth 


2000/1, more than they were at the time he was confirmed the 
beſt purchaſer. 


Vol. II 61 | Me. 
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Mr. Phillips petitions to be let into poſſeſſion,” and Mr. Barber ang 
the creditors pray that the bidding may be opened. . 


Mr. Phillips and Mr. Barber came to an agreement in court, that 
Mr. Phillips ſhould pay Mr. Barber 1 300/, more than the purchaſe 
money, and in conſideration thereof Mr. Phillips ſhould be let into 


poſſeſſion. 


Lord CHANCELLOR, 


I am of opinion{that the proper direction will be, that the 1300/, 
be added to the ſum of 81261. which Mr. Phillips in the name of 
Mr. Hamlyn had before bid for the eſtates in queſtion, and that 
Mr. Barber's mortgage be paid in the firſt place, and thereupon 
he muſt aſſign his mortgage to truſtees, to be approved of by the 
Maſter, in truſt to attend the inheritance purchaſed by Mr. Hamhn, 
that ſuch deeds as relate to other eſtates as well as the purchaſed eſtates 
ought to be lodged in the hands of the Maſter for the benefit of all 
parties, ſubject to further order, and Mr. Hamlyn to be at liberty to 
take copies of them, and the reſidue of the money to be placed out 
in the bank to the credit of the accountant general, and thereupon 

Mr. Hamlyn to be let into poſſeſſion. 


The dropping In the weſt of England eſtates are conſtantly let out upon lives, 
in of lives on and ſmall conventionary rents reſerved, but the chief profits ariſe 


ſta 0 0 . . . — 
cf RR from the dropping in of lives, which is not conſidered as accidental, 


land, is con- but as part of the annual profits of the eſtate, 
ſidered not as | 
* he From 1730. when the report was abſolutely confirmed, -neither 
profits. Mr. Hamilyn nor Mr. Phillips have been let into poſſeſſion, but have 
been obſtructed by Mr. Barber, who ſeems to have had ſome. grounds 
for it on account of a large mortgage on theſe eſtates prior to any 
body, and it was but reaſonable that he ſhould be ſatisfied ; however, 
the eſtate is worth a great deal-more by the dropping in of-lives than 


it was at the time the Maſter's report was confirmed. 


The queſtion then is, 'who is to have this advantage, -or-what re- 
compence is to be made for it ? 


If the pur- Now as to that, when purchaſes of this nature are made under 


chaſer under a . R » fs 
private con- Private contracts between particular perſons, there is no great difh- 


tract pay the culty in the matter, for then a time is generally fixed for payment 


np of the purchaſe money, and if the purchaſer does not pay the money, 


time Gxed, he then he will be chargeable with intereſt ; and as he muſt bear any 
will be loſs which happens in the eſtate, ſo likewiſe will he be intitled to 


l 1 : s . 
— profits which ariſe from it; beſides it is in the breaſt of the 


= he maſt - court whether they will decree the contract to be ſpecifically carried 

ear any loſs, 

ſo likewiſe will he be intitled to any profits that ariſe from the eſtate, 
| | into 
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into execution, when any extraordinary advantage ariſes by an ac- 
cident of this nature: and in other kinds of caſes the court has con- 
ſidered biddings a good deal under their diſcretion, ſo that if they 
think proper they may leave the party to his remedy at law. 


But the preſent caſe is of a different nature, being a bidding under 
a decree of this court, and upon which this court muſt finally make 
a determination, 


The purchaſer here has plainly a conſiderable advantage by the 
dropping in of lives, and had it not been for the agreement now made 
between Mr, Barber and Mr. Hamlyn, I ſhould have inclined to 
direct an inquiry what intereſt was proper to be paid by the pur- 
chaſer ; for if the court was not to give ſuch direction, there would 
be a manifeſt injuſtice. 


But in conſideration of Mr. Hamlyn's agreeing in court to pay 
1300/7. more, I do think he is intitled to the advantage ariſing from 
the dropping in of lives. | 


Spinks verſus Robins and Cope ; and by a croſs bill Robins Caſe zoo. 
verſus Spinks, Trent and others, Fanuary 27, 1742. 


HE original bill was brought by the plaintiff as a refiduary , bw oem. 

| legatee of the late Mr. Spinks to have it placed out for his eil without 
benefit by the defendants the executors of the will, and was merely 20. —_— 
of courſe ; but the material queſtion aroſe on the croſs bill and upon — . 


this caſe. and Sarah 

| : Robins, and if 
either die before their legacies are paid, the whole to the ſurvivor ; each of the legacies directed to remain in 
the executor's hands till egatees attain 21. S. afterwards enters into two bonds, one to Mary, and another 
to Sarah, reciting he was deſirous to provide for their maintenance; each of the bonds were in the penalty 
of 4000 l. for ſecuring 2000 J. provided they marry in his life-time with his conſent, or in caſe they ſurvive 
him. As the principal ſums given by the bonds are upon two contingencies, they ought not to be conſidered 
45 a ſatisfaction of the legacies under the codicil. 


Mr. Spinks the teſtator by a codicil without any date gives 1000/7. 
apiece to the plaintiffs Mary and Sarab Robins, (the daughters of 
Mrs. Robins a widow, with whom he lived for ſeveral years till the 
time of his death) and if either of them ſhould die before their 
legacies were paid, then he gave the whole to the ſurvivor, and di- 
rected that each of the ſaid two legacies ſhould remain in the hands 
of his executors, till they attained the age of 21. | 


| He afterwards enters into two bonds, one to Mary and*the other 
to Sarab Robins, reciting that for divers good cauſes and conſidera- 


tions he is deſirous to make a proviſion for and towards their main- 
tenance. | 


Each 
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Each of the bands were in, the penalty of 4009 “. for fecwing 
2000 J, apiece to them, provided they ſhould marry in his life-time, | 
with his conſent, ar in caſe they ſhould ſurvive him. 


Mr. Attorney General, council for the defendants, in the croſs 
cauſe inſiſted, that the bonds are to be conſidered as given in ſatiſ. 
faction of the legacies under the codicil. 

oa And for this purpoſe, cited Tapper verſus Chalcroft, 11 Feb. 1739, 
before Lord Hardwicke ; where it was held, that a legacy to a daugh- 


her father, ter, under the will of her father, was fatisfied by his giving her a 
ERS marriage portion afterwards : He cited likewiſe Hartop verſus Whit- 
1 ber a More, 1 P. Vins. 68 1. and Jenkins verſus Powell, 2 Vern. 115. 

Alu v. glu, marriage pot. Webb and Webb, Ventr. 347. X i 

AD 7 . ee * TO | 

37. Has . Mr. Chute, for the plaintiffs the Robins's, cited Atkinſon verſus 


K 


He, Webb, 2 Vern. 478. and infiſted that the words for and towards the 


. i. e. maintenance in the bond, en vi termini imply, that it is not the 
Fu: = *Z «© Wen Lo * 


whole he intended to give them, and therefore the 1000/7. under 
the codicil may be conſidered as an additional portion. 


Lord CHANCELLOR. 


The general rule which has been laid down in the cafes 1s, where 
the portion has been actually paid. 


But I do not remember any caſe that comes up to the preſent, 
where the principal ſum is given upon two contingencies, one of 
. marrying with conſent in his life-time, and the other in cafe. they 
ſhould ſurvive him, ſo that it might never take effect, for they might 
marry without his conſent, or die before twenty-one. 


The cafes. that have been cited to me have been of portions from 
parents to children, there the preſumption is, that the*parent is pay- 
ing the debt of nature. 


l will not ſay, but there may have been caſes alſo between colla- 
teral relations, as between uncle and niece, ſtanding in loco. parents: 
but I do not remember in any caſe between, ſtrangers, where a man 
firſt gives a legacy by will, and afterward in bis liſe time, a diffe- 
rent ſum to the ſame perſon by bond, that the one bas been held 
to be in ſatisfaction of the other; for to extinguiſh. a legacy by 


ſuch a conſtruction, would be a very extraordinary ſtretch of this. 
Court, I | 


The words by which the legacies are given in this will are: not 


at all in the terms of @ portion, neither is the word portion ſo much 
as mentioned. 


2 What 
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What weighs with me very ſtrongly is, that the money given 
by the bond, is upon a contingency, and therefore abſolutely un- 
certain, whether one ſhilling of the principal ſum will become due 


or not. 


Now, in the conſtruction upon double portions, it has always 
been of weight, that they were both certain, | 


Formerly, the circumſtance of time when the portion was to be 
id, had ſome weight in determinations, but latterly, it has been 
laid out of the caſe. 


Here, it would be extremely unjuſt; for if either of theſe gen- 
tlewomen had married in the life-time of Mr. Spinks, without con- 
ſent, it would have been a forfeiture of the bond. 


Mr. Attorney. General ſays, that it was contingent, but when the 
event takes place, it 1s certain. 


Now, a caſe may be put, which will clear the preſent caſe from 
Mr. Attorney's objection, 
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For, ſuppoſe a man gives a legacy to another, to whom he js A legacy left 


1: 8 . ; ARES to a creditor 
indebted, this is a ſatisfaction, if it is equal, or exceeds the debt: „ fatisfac. 


But where a legacy is given upon a contingency, it has never been tion, if it is 
held to be a ſatisfaction; for in theſe caſes, it muſt be ſo at the equal, or ex- 


time, and not uncertain whether the legacy will take effect or no. 


This caſe is within the ſame reaſoning, and ought to be deter- 
mined accordingly. 


Lord Hardwicke declared, therefore, that the 2000 J. and intereſt 
at the rate of 4 per cent. due upon the bond entered into by the teſ- 
tator to Mary Robins, now married to Robert Trent ; and alſo the 
legacy of 1000/. given by the codicil of Mr. Sp:nks to Mary Robins, 
with the intereſt thereof, are ſubject to the truſts in the articles en- 
tered into by Mary Robins with Robert Trent, and decreed that the 


ceeds the 
debt ; other- 
wiſe, if given 
upon a con- 
tingency. 


articles be performed; and that what ſhall be found due for the in- 


tereſt of the two ſums of 1000/1. and 20001. before the marriage, be 
paid to Robert Trent, the huſband; and what ſhall be found due for 
the arrears and growing payments of the intereſt of the 1000/1, from 
the time of the marriage, be paid to Mary, the wife, for her ſepa- 
rate uſe, according to the articles; and that what ſhall be found due 
for the arrears and growing payments of the intereſt of the 20000. 
from the time of the marriage, until a ſettlement ſhall be made, be 
alſo paid to Mary, for her ſeparate ule, 
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Caſe 3or. Mellor verſus Lees, February 5, 1742. Rehearings, 
A.: Bo Sr i STA 46, 
HIS caſe came before the Chancellor upon an appeal from 
the Rolls. 


The plaintifs A mortgage was made of an eſtate by the plaintiff's grandfather, 
grandfather, Thomas Mellor, in 1689, to John and James Whitehead, the White. 
— beads afterwards, on the 5th of June 1689, mortgaged the ſame 
the eſtate in eſtate to Cartwright and John Heyword, and their heirs, for ſecuring 
queſtion, t® 200 l. to which Thomas and his ſon John Mellor were parties; and 
beads, they Cartwright and Heyword, in order to ſecure to themſelves the intereſt, 
afterwards made a leaſe to the plaintiff's father, Job» Mellor, dated the 12th 
——— of June 1689. and to his aſſigns, for 5000 years, at the rent of 
and Heywood, twelve pounds a year, for the three firſt years, and ten pounds a 
— 3 year for the remainder of the term; and if in the ſpace of three 
who, to ſecure Vears, the 2007. was paid, and the intereſt, then the premiſſes were 


the intereſt, to be re-conveyed. 

leaſed the e- 8 

ſtate to the plaintiff's father, in June 1689, and to his aſſigns, for 5000 years, at 121. a year rent for the 
three firſt years, and 10 J. a year rent for the remainder of the the term; and if at three years end, the 
200 J. was paid, and intereſt, then the premiſſes were to be reconveyed : Receipts given, ſometimes for 
intereſt, and ſometimes for a rent- charge, the laſt in 1730. the 200/. lent was charity money, directed to 
be laid out in the purchaſe of lands in fee, and the rents to be applied for clothing 24 needy houſe- 
keepers. In 1738, the plaintiff gave notice he would pay in the money, but the defendant refuſed to take 
it, and infiſted it was an abſolute purchaſe, and /o decreed by the Maſter of the Rolls; and on appeal, Lord 
Hardwicke being of the ſame opinion, affirmed the decree, 


Receipts have been given ſince, ſometimes for intereſt, and 
ſometimes for a rent- charge; the laſt receipt was in 1730. 


The 200/, lent, was money left under one Sutton's will in 1687, 
and directed to be laid out in the purchaſe of lands in fee in Lanca- 
ſhire, or Cheſhire, and the rents of it, when purchaſed, to be ap- 
plied towards clothing 24 aged and needy houſe-Kkcepers. 


The plaintiff, the 2oth of January 1738, gave notice that he 
would pay in the moncy, but the defendant, a new truitee of the 
charity, refuſed to take it, and inſiſted upon it as an abſolute pur- 
chaſe ; and was ſo decreed by the Maſter of the Rolls, Wilkam For- 


teſcue, Eſquire. | 


The eſtate, at the time of the mortgage, was worth 500/. only, 
but would ſell now for goo/. 


LoRD CHANCELLOR, 


To be ſure, the rules of this court relating to mortgages ought 
to be adhered to, that borrowers of money may not be oppreſſed. 


3 There 
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There are two general queſtions in the preſent caſe. 


Firſt; As to the contract, Whether it is a tranſaction that is in 
its nature a mortgage, or a defeaſible purchaſe, and ſubject to a re- 


purchaſe ? 


Secondly, If originally intended as a mortgage, Whether length of 
time will not be a bar to redeeming ? 


As to the firſt, There is a difference between ſuch an agreement 
as this, which relates to a rent-charge iſſuing out of land, and an 
agreement which relates to the land it ſelf, 


So likewiſe the caſe of creating a rent- charge out of lands, and 
mortgaging a rent-charge, is of different conſiderations. 


Where a man takes a mortgage, it is not barely adequate to the 

yment of the intereſt, or even to a perpetual payment of the in- 
tereſt, but generally the eſtate is double the value of the principal 
money lent. 


If, indeed, any fetters had been laid upon redeeming the mort- Where a 


6 mortgagee by 
gaged eſtate, by ſome original agreement, either in the mortgage . 


deed, or a ſeparate deed, it would not avail, where it is done ther in the 
with a deſign to wreſt the eſtate fraudulently out of the hands of mortgage 


deed, or a 
the mor tgagor. ſeparate one, 


fetters the re- 


But where is the fraud, or the inconvenience, in the preſent caſe ? _— 
l rau - 


The land it ſelf is not parted with, but it is merely ſelling a rent- dalent deſign 
charge, ſtrictly adequate to the conſideration given, the 200/. and to get the e- 
inſtead of having a chance for the whole eſtate, the lender of the fate, it will 


. . not avail. 
money is contented to buy the intereſt for ever, by way of rent- 


charge. 


I have ſaid thus much in general; and now I come to the parti- 
cular circumſtances in this caſe. 


From the agreement, and from the articles themſelves in 168, 
it appears plainly to be the intention of the parties, that after the 
end of the three years the intereſt ſhould be changed into a rent- 
charge, and be irredeemable. 


The objection is, that the court will not permit a clauſe in 
the ſame deed, or in another, which ſhall fetter the redemption ; 
and the obſervation is very right, when applied to the caſe of a 
common mortgage. 


But 
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But what has been ſaid by the defendants council, with regard to 
the charity, 1s very material, (not that I will lay down a general rule, 
with regard to all charity money lent on mortgage) for here a ſum 
of 200. is left by one Sutton, which is not to be laid out at in- 
tereſt, but to be inveſted in land in fee- ſimple, ſo that the truſtees 
of this charity, being under an inability of treating in the common 
way, have put it in this method, and it is the will it ſelf that has 
laid a foundation for tranſacting it in this manner, and has deliver. 
ed the defendants from the ſuggeſtion of oppreſſion and impo. 
ſition. 


| In common It is material, in the preſent caſe, that here is no covenant in the 
11 mortgages, deed, for the repayment of the mortgage money, which dhews a 


4 th tofa A g | 
eee for Plain intention of purchaſing a rent-charge. 


repayment of 


me mor'ig%2® In general, indeed, this is no rule againſt redemptions in com- 
money is no 


bar to a re- mon and ordinary caſes, though there is no ſuch covenant ; but 
demption. here it is explanatory of the whole ſcheme, and intention of the 
parties. 


The agreement is to take a rent-charge, at the rate only of 5 per 
cent. which was extremely fair, conſidering the intereſt of money 
kept up long after at 6 per cent. 


Floyer and Lavington, 1 P. Vms. 261. is the only caſe that comes 
near the preſent. Bonham verſus Newcomb, 2 Vent. 364. went upon 
a different reaſon, and is an exception out of the general rule *. 


I do not fingly found my opinion upon the nature of the con- 
tract in the principal caſe, but on the great length of time, for this 
bill is brought at the diſtance of 48 years. 


Where a R And though it is very true, that the court will not ſuffer a 
mortgagee has 3 : 
been in per. common and plain mortgage to be redeemed, where the mortga 


ception of the gee has been in perception of the rents and profits for a conſider- 


_ and pro able time, becauſe it would be making the mortgagee a bailiff to 
5 IOT à con- 


ſiderable time, the mortgagor, and ſubject to an account; yet, in this caſe of a 
the court will rent- charge, there would be no ſuch inconvenience, for the perſon 


not decree a . 
redemption, might eaſily account. 


as it would 

be making © 

him a bailif ; : i 

to the mort- One for 800 J. conſideration, grants a rent - charge of 48 J. a year, in ſee, upon condi- 

gagor. tion, that if the grantor, during his life, ſhall give notice, and pay in the 800. by in- 
ſtalments, wiz. 1001. at the end of every ſix months, and ſhall do this during his own life- 
time, then the grant to be void; the mortgage was made about ſixty years ſince, when 
the legal intereſt of money was 8 per cent“: Lord Chancellor Cowper was of opinion, the rent- 
charge was not redeemable, and decreed the bill for a redemption ſhould be diſmiſſed. 
Floyer verſus Lavington, 1 P. Wins. 208. | 


n 
—_ 


2 | But 
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But conſider how much the value of money is altered ſince 1689, 
and likewiſe the value of the rent- charge. 


For if the purchaſer was to reconvey his rent- charge now in 
1742, he could not poſſibly purchaſe another with the 200/. that 
would produce more than 71. a year; therefore, if the perſon who 
had a right to redeem had come ſooner, ſomething more might have 
been ſaid, 


There is ſtill another reaſon, that it would make property preca- 
rious ; for if after the three years it became an abſolute eſtate, then 
it is a freehold, and would be conveyed as ſuch ; if conſidered as a 
redeemable intereſt, then it is only perſonal eſtate ; this would 
create great confuſion, and render it very difficult for perſons either 
to diſpoſe of their property, or to ſettle what kind of conveyance 


1s proper. 


Therefore, this bill has been properly diſmiſſed at the Rolls, not 
ſo much upon general rules, as upon the particular circumſtances of 
the caſe, and upon the likeneſs there is between this and the caſe 
of Floyer verſus Lavington. 


His Lordſhip affirmed the decree, but gave no coſts of either 
fide, 


Attorney General verſus Sawtell, February 8, 1742. Cale 302. 


HE queſtion was, Whether copyhold lands ſurrendered by sir 7. 7. de- 
| Sir Jobn Taſh, to the uſe of his will, and deviſed by him in — _> 
charity, would paſs, as the teſtator had not ſigned the laſt ſheet, charlty, chat 


nor was there any witneſs to it. he had before 

ſarrendered 
to the uſe of his will, which conſiſted of eleven ſheets, the two firſt of which he ſigned, and died before he 
figned the reſt, nor were there any witneſſes. Lord Hardwicke held it to be à good appointment of the copy- 
hold eflate for the charity, under the flat. of 43 Eliz. a 


A Scrivener had orders to ingroſs it, but the teſtator being in ex- 
tremis, the rough draught, conſiſting of eleven ſheets, was brought 
to him, and he ſigned only the two firſt, but died before he could 
ſign the reſt. 


It was proved in the cauſe, that the teſtator aſked, before he 
ſigned the will, whether it was according to his directions, and the 
Scrivener aſſured him it was, 


In 91 ah of the will, was cited Wag/taff verſus Wagſtaff, 2 P. 
Wins, 268. 
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The Chancellor, though the will was not ſigned in the laſt ſheet, 
and without witneſſes, held it to be a good appointment of the co. 


pyhold eſtate for the charity, according to the ſtatute of 43 Eliz. 
c. 4. of Charitable Uſes. | 


Caſe o. Dr. Trebec verſus Keith, February 12, 1742. 
Lord Hard- M R. Keith, miniſter of May-fair chapel, which was chapel 
2 of eaſe to Saint George's pariſh, Hanover-Square, of which 


exceptions, the plaintiff is the rector, being cited into the biſhop of London's 
upon a mo- Court, for officiating as a clergyman of the church of England, with- 
wif Out being licenſed by the biſhop, and having been denounced ex- 
fignificavit, communicate forty days, for contumacy and contempt of the eccle- 
and held there ſiaſtical laws; upon the biſhop's certificate into Chancery of this 
was ſufficient : 2p —_ . 

to warrant the fact, the writ of /ignzficavit iſſued; and at a former ſeal it was moved 


court to iſſue to quaſh the writ, upon the following exceptions, 


the rxcommus- 
nicato capi- 


endo, Firſt, That the particular cauſe of the excommunication is not 
{et forth. 


Secondly, No particulars are mentioned in what manner Keith of- 
ficiated, or performed divine ſervice, 


Thirdly, That it is not faid, that he has performed divine ſervice 
fince the monition. 


Fourthly, it is not ſaid, that at the time of the excommunication, 
he officiated within the dioceſe of London. | 


Fifthly, It is not ſaid, by what perſon, or in what manner the 
excommunication was pronounced, 


Sixthly, That it does not appear when the excommunication 
was pronounced. 


Loft exception was, That Mr Keith is within the toleration act. 


The defendant having obtained an order 1/4, the plaintiff's 
council this day ſhewed cauſe, why the writ ſhould not be 
quaſhed. | 


In ſupport of it was cited, The King verſus Bunard, 1 P. Mus. 
435+ | 


And for the exceptions, The King verſus Fowler, Salk. 293. and 
The Queen verſus Hill, Salk. 294. and 8 Co. 68. Jobn Trollep's caſe. 


LoRD 


in the Time of Lord Chancellor HARD WIckE. 


LoRD CHANCELLOR. 


This is a caſe of as great conſequence to the good government 
and diſcipline of the church as can poſſibly happen. 


I can take notice of nothing but what appears upon THE $16NI- 
FICAVIT ; and the queſtion before me is, Whether there is ſuffi- 


cient to warrant the court to iſſue the writ of excommunicato 
capiendo. 


Now, if this gentleman is out of the juriſdiction, he is not with- 


out remedy, for he may go to a court of common law after ſentence, 
as well as before. 


The firſt, and material exception, is, That the particular cauſe of 
the excommunication ought to be ſet fort. 


It is not neceſſary for the eccleſiaſtical court to ſhew they have 
rightly proceeded, for if they have not, you have a remedy by ap- 
pealing to a higher eccleſiaſtical juriſdiction. 


Here is certainly a deſcription of the principal cauſe, and if ſome 


of the matters mentioned are within the juriſdiction, it is ſuffi- 


cient. 


It is not like the caſe of the King and Fowler, which was held 
uncertain, as it was in the disjunctive, Tythes or other eccleſiaſtical dues, 
ſo that it might be eccleſiaſtical dues only; if it had been tithes and 
other eccleſiaſtical dues, it would have been well enough. 


As to preaching, there is no pretence for his doing it without li- 
cence from the biſhop; the ſame as to the adminiſtring of the ſa- 
crament, and celebration of marriage; for the canons of 1603, con- 
firmed by act of parliament, are expreſs as to that matter. 


Here the ground of the contumacy is deſcribed ſpecially, which 


is more than is neceſſary, for where the cauſe is ſufficient, it may 
be ſet forth generally. 


The ſecond exception, That it is not mentioned in what manner 


Keith officiated, or performed divine ſervice, and therefore it might 
be in his own houſe, or a private chapel. 


But the word ofic:ating ought not to be ſo conſtrued; for read- 
ing prayers, or a ſermon, in a private family, is not performing 
divine ſervice. 2 


- 


Divine 
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Divine ſervice is the expreſſion made uſe of in ſeveral acts of 


-parliament, particularly in the act of uniformity, 13 & 14 Car. 2. 
cap. 4. ſect. 27. relating to the ſervice in Welſh: In ſeveral other 


acts of parliaments, that direct the reading of proclamations, the or- 


der is, that it be read after divine ſervice, 


The word officiate relates to his office as a preſbyter, which muſt 
mean his doing it in a publick manner, 


It is not indeed neceſſary for a miniſter to have a licence from 


the biſhop of the dioceſe for every particular caſe, but yet the bi- 


ſhop may ſuſpend him wholly where he is irregular, till he ſubmits 
to perform his duty properly : And it is not here a deſcription of 
the cauſe, but of the contempt only, for which he has excommu- 
nicated him. | 


The fourth exception, That it is not ſaid, at the time of the ex- 
communication, he officiated within the dioceſe of London, and 
therefore has been cited out of the dioceſe, contrary to the ſta- 
tute of 23 H. 8. c. 9. 


It js not averred, indeed, that he was reſident in the dioceſe at 


the time of the excommunication pronounced, but being faid in 


the libel to be within the dioceſe, I will not preſume he was not 
commorant when the monition iflued ; and to this point, the cafe 
in 1 P. Vms. 435. was properly cited. 


There is another anſwer to this objection ; that a man may be 


reſident in one dioceſe, and come into another and commit the of- 


fence charged upon him in the gnificavit, and this, for the pur- 
poſe of being cited, is a refidence ſufficient, and he may be pro- 
ſecuted in the dioceſe where he committed the offence, and unleſs 


he was ſo conſidered, there would be no remedy. Vide Doctor 
Blackmore's caſe, in Hard. Rep. 421. Pl. 8. Trin. 17 Car. 2. 


We fifth exception, That he is not ſaid to be a perſon in holy 
orders who pronounced the ſentence of excommunication. 


The averment in the fjgnificavit is ſufficient, for the words are, 
a perſon lawfully authorized, which take in the capacity of the 
perſon doing it, | 


Sixth exception, That it does not appear when the excommuni- 


cation was pronounced. 


Now, the fgnificavit only avers, that he continued contuma- , 


cious, but the terminus a quo, and the terminus ad quem, is never 
ſet forth, 
The 


in the Time of Lord Chancellor Hazpwicxs. 501 


- The laſt exception was, that Mr. Keich is within the toleration act, 
the 1 of V. & M. cap. 18. 


The act of toleration was made to protect perſons of tender con- 
ſciences, and to exempt them from penalties; but to extend it to 
clergymen of the church of England, who act contrary to the rules 
and diſcipline of the church, would introduce the utmoſt confuſion. 


| Lord Chancellor declared, that all the exceptions muſt be over- 
ruled, | 


Lingood verſus Eade, January 15, 1742. Pleas and Caſe 304. 
ij 7 


4. 


1 E plaintiff preferred his petition on the 26:b of March laſt, * to a 
to ſet aſide the award in the matter between him and Eade,,, c.. —_— 
which was diſmiſſed, but without prejudice to his bringing a bill for award, and 
the like purpoſe; he brought a bill accordingly againſt the arbitrators 4 4 
and Eade, and prays by it that he may have an inſpection of all the Harawicle al- 
accounts, from which the arbitrators framed their award, and that lowed it as a- 
it may be ſet aſide, and that the defendant Eade may account ge- gainſ = 
nerally for all tranſactions during his partnerſhip with the plaintiff. bur held chat 
| e plain 
Ee 


The defendant Eade pleads, that in former cauſes between him Jade at fe 
and the plaintiff in this court, an order was made the eighteenth: of hearing from 


November 1740. at the requeſt, and by the conſent of the parties, ang © 


that all- matters in difference between them relating to their joint fraud or par- 
dealings, or otherwiſe, ſhould be referred to Charlton, Fc. and the tiality in the 
award to be made on the 1% of May then next; and by a fabſequent on: 
order of court, with the conſent of the plaintiff's counſel, the time | 
for making the award was enlarged till the firſt of November, and 

by a third order till the firft of February; that the arbitrators met 45 

times and upwards, (the plaintiff and defendant being t at the 

greateft part of the meetings) and having fully heard and examined 

the plaintiff and the defendant and their ſeveral witneſſes, made their 

award within the time limited ; and among other things declared that 

they had taken an account of the outſtanding debts due to, or owing 

by ar from the complainant, and the defendant, or exther of them, on 

account of their joent dealings, and they awarded that each fhoutd pay 

and diſcharge one equal moiety of the ſeveral debts therein mentioned, 

(that ts to ſay) to Samuel Torin 921. 105. gd. ta Sling fby Bethel $2 1. 

I8s, 2d. and to Jom Hide 1 51. which the ſaid arbitrators found ta 

be then remaining due from the complainant or dgfendunt, ar ane of 

them, on their joint accounts, be the ſame more or leſs than as above- 
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et awarded to belong in moieties to the plaintiff and the defendant; 
e and for the better getting in the ſame, the arbitrators did thereby 
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That the arbitrators have ſet forth, in a ſchedule to their arg, 
r an account of ſundry debts and effects owing to the partnerſhip, 


« amounting to 5094“. 145. 2d. which debts and ſecurities x 


te recommend it to the defendant and the complainant to conſent 
te that an order might be made by this court, for the appointing 
e a proper perſon converſant in mercantile affairs, to collect in the 
e ſame for their joint uſe, and in cafe either of the parties ſhould 
te refuſe to conſent thereto, the arbitrators did make it their humble 
* requeſt, to this court, to order the fame, as the moſt probable 
© means to prevent future ligitations between the ſaid parties. 


„ That the arbitrators did award and declare, that excluſive of 
© the above matters, there was then due from the plaintiff to the 
te defendant 91941. 195. 6d. on a juſt ballance, which they awarded 
© to be paid by the plaintiff to the defendant by inſtalments of 20001, 
te on each payment, with intereſt at 4 per cent. from the ſecond of 
© the ſame February. | | we 


© That laſtly they did award, that upon payment of the faid 
* 9194/7. 195. 6d. by the plaintiff, his executors, &c. to this defen- 
ce dant, his executors, &c, they the ſaid plaintiff and this defendant, 
* their reſpective executors and adminiſtrators, ſhould mutually exe. 


cute and deliver to each other reſpectively, a good and ſufficient 


te releaſe and diſcharge (the form whereof to be previouſly ſettled 
* by one of the Maſters of this court, in caſe this court ſhould be 
e pleaſed to give directions for the ſettling thereof), whereby the 
“ ſaid parties ſhould reſpectively releaſe to each other, all matters 
ein difference between them, relating to their joint dealings, &c, 


The defendant for plea further faith, that all the ſaid particulars 

« ſo awarded are fair and juſt; all which matters and things the 
tt defendant pleads in bar to the plaintiff's bill, and ſubmits to the 
* court whether he is obliged to make any further or other an- 
„ fſwer. 


| Mr. Murray, council for the plaintiff, confined himſelf to the ob- 
jections againſt the award, becauſe he ſaid the plea of the award 
muſt fall to the ground, if the award itſelf is not good. 


An award muſt be the judgment of the arbitrators, and final; and 
it has been held to be a bad award, where the arbitrators direct 
that coſts ſhould be paid according to taxation, OS 


| The firſt objection he took was, that here the arbitrators award, 
that the debts due from the partnerſhip ſhould be paid in moieties, 
by Lingood and Eade, and then mentions only three debts, ſo 


that in this reſpect it is not final, 
3 The 


in the Time of Lort! Ohanoellor Han⁰ĩFcl cx x. 


The ſecond objection, that the arbitrators recommending it to the 
ties, to conſent that an order might be made by this court, for 
the appointing a proper perſon to receive in the debts due to the 
partnerſhip, is deputing a third perſon to do an act, which ought to 
I wenn been done by themſelves, and therefore is not properly their 
own judgment, | 


CTY 
* 


The third objection, that the arbitrators ought to have ſettled the 
releaſe themſelves, and not have left it to be done by a Maſter under 
the order, and directions of this court; and cited 1 Salk, 71, Glover 
verſus Barrie. N 


That upon the Whole it was not a compleat award, and therefore 


the plaintiff ſnould be admitted to go on with his bill for an account, 


potwithſtanding the award. 


Mr. Attorney General, council for the defendant Eade, in anſwer 


to the ad objection, with regard to the receiver, ſaid, the arbitrators 


could not do otherwiſe, as it was uncertain what would be got in, 
and therefore they could not award the exact ſum to each of the 
parties, but to be divided when received. 


Lord Chancellor then put this caſe to Mr. Attorney General ( which 


came before him, when he was Chief Juſtice); Arbitrators had 
awarded that each of the parties ſhould give ſecurity to perform the 
award, but left it to a third perſon to ſettle the ſecurities, and for 
this reaſon held to be a void award; compare now this caſe with the 
preſent, where the arbitrators have referred it to a third perſon to 
get in the debts due to the partnerſhip. | 


To this Mr. Attorney General ſaid, the award is final as to the 
property, but the means of aſcertaining that property is only recom- 
mended to be left to a perſon appointed by the court; in the caſe 


mentioned by your Lordſhip, the arbitrators actually transferred to a 


third perſon, a power which belonged ſolely to themſelves, 


As to the objeRion that the award is bad, becauſe the form of the 
releaſe is left to a maſter ; as long as the ſubſtantial part, the award- 
ing a releaſe of all demands is provided for by the arbitrators ;* the 
bare leaving it to a maſter to ſettle the form of the releaſe, can never 
vitiate the award. | | 


Mr. Murray the Solicitor General ſaid in reply, The arbitrators: 


here have awarded things out of the ſubmiſſion, that affects the 
juſtice of the caſe between the parties, which vitiates the whole 
award, and conſequently is no bar to the account. T 
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Lonp CHANCELLOR. 


Though the bill is brought for ewo purpoles, yet one is conſe- 
quental to the other. | 5 


Firſt, to ſet aſide the award. 


Secondly, for a general account. 


Improper o The prayer of the bill to ſet afide the award muſt be founded upon 

2 — the fraud, corruption, or miſbehaviour of the arbitrators; for it 

award afide Would be improper to come into this court to ſet it aſide merely for 

merely for an an objection in point of form. | 

odjection in | 

point of en. The other part of the bill is the original right he had before the 
award. 


T muſt conſider the plea as it is pleaded to the latter part of the 
bill, the general account. 


For to be ſure, the plaintiff is intitled to an account, unleſs the 
award is a bar, and therefore the court muſt enter into all the legal 
objections againſt the award, which a court of law would have done, 
as it is inſiſted on by the plea to prevent the general account. 


_ I own I have been a good deal doubtful as to the nicety that 
too mich courts of law have uſed, in determining awards; for they have for- 


nicety in de- merly gone ſo far, as to make it almoſt impoſſible for arbitrators to do 


— what is the main intention of the ſubmiſſion, the putting an end 


to differences between parties. 


Though arbi- But now courts of law themſelves, have in ſome meaſure departed 
en. from very ſtrict rules, as where arbitrators refer coſts to be taxed, 
taxed ; yet it the judges have compared awards to judgments at law, which though 


will notvitiate they muſt have certainty, yet the officers tax coſts, and therefore 
ay, Where arbitrators give ſuch directions it ſhall not vitiate the award; 
though in the old cafes it has been held, that arbitrators could not 


in any inſtance delegate their power. 


22 21 It may poſſibly be worth while for me to conſider, as courts of 
take greater 1aw themſelves have relaxed from their rigour and nicety in deter- 


latitude in de mining awards, whether courts of equity may not till take greater la- 


— titude : but I am unwilling to do this, becauſe it would introduce 


courts of law, Confuſion and uncertainty, and make awards a mixed cafe, partly de- 


it would intro- termined by arbitrators, and partly by the authority of this court; 
on and uncer. And therefore I chuſe rather to confine myſelf to one rule. 


tainty ; better 
therefore to As 
adhere to one I | 
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As to the firſt objection, with regard to debts due from the part- As courts of 


| : . , : „ A. law have ſaid, 
nerſhip, 1 will not lay any weight upon it, for as courts of law have 5 


ſaid, they will never make a pteſumption to overturn an award; ſo ver make a 
neither will T in this caſe preſume that there are any other debts due preſumprion 
from the partnerſhip, than what are mentioned by the arbitrators aq ; , 
themſelves. . neither will a 
| court of equi 


1 8 — | . * - ty. 
As to the ſecond objection, with regard to the receiver, which is 1 
recommended by the arbitrators, I own I have great doubts; but as ward is good 


the juſtice between the parties is the material thing, and the award tos common | 


intent, and 


being good to a common intent, anſwers the purpoſe of parties i 
{ubmitting to a reference, I am of opinion it is ſufficient, for in eaſes purpoſe of 
of this ſort, in mercantile affairs, which cannot admit of certainty, een ſub- 
þ . 1 ben mitting to a 
it would be too nice to defeat awards upon objections of this kind. reference, the 


i court will not 
ſet it aſide upon trivial objections. 


It has been ſaid by the plaintiff 's council, that the arbitrators re- If arbitrators 
commending it to the parties to conſent that an order might be made =. oy 2 
by this court, for the appointing a receiver, &c. and in cafe of the award js to- 
parties refuſal to conſent thereto, the requeſting the court to erder taly void. 
the ſame, is a delegation of their power, which arbitrators cannot 
do. 


And to be ſure, if they have delegated their power, the award is 
void for the whole. " 


But Mr. Attorney General ſays, what the arbitrators haye done 
in this reſpect, is at moſt but ſurpluſage. 


Yet if it affected the juſtice of the thin gs ſubmitted, it would not 
be ſurpluſage. | 


But this ſeems to me to be only a recommendation of the ar- 
bitrators to the parties, which is not tying them down to ſubmit that 
a perſon, ſhould be ſo appointed, but leaves them at large; and if 
the parties do not approve of this ſcheme, why then it is ſurpluſage 
only, and not a delegation of their power. 


The queſtion is, whether the arbitrators awarding that the debts 
que to the partnerſhip, when received, ſhall he divided in moieties 
between the parties, is ſufficient; and I am of opinion it is, for the 
arbitrators had no controul over the debtors themſelves, who might 
Pay, if they pleaſed, the whole to one of the partners. 


To lay it down for a rule that arbitrators muſt chalk out particu- Arbitrator: 


N 5 N 3 8d in 
larly the method in which the award is to be carried into execution, "x4 Eee 


would be too nice, and overturn a great number of awards: for if ly the method 


this: a f . in which the 
s.doQrine was to prevail, ſuppoſe one of the parties ſhould releaſe 'n win oe 


a debt due to the partnerſhip, it would be a breach of the award, carried into 
Vor, II, 6 N | | for Execution, 
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for qui dirimit medium dirimit finem, and the other party could have 
no remedy, but either to bring an action or a bill for carrying the 
award into execution, Which would make it endleſs, and no award 
could ever be effectual to finiſh diſputes between parties. 

.  Tree* Arr 146 Do THANE $3 3rd Trifnies ft 


I cannot think of any other method the ardicvelwrw wth have 
purſued; for though it has been ſaid at the bar, that they might have 
directed the parties to give ſuch perſon as the arbitrators ſhould ap- 
point a letter of attorney to get in the debts, yet this would not have 
been adviſable, becauſe if the perſon- ſo deputed had proved inſolvent, 
it would have been doubtful whether the arbitrators themſelves might 
not have been liable. 0 


Where arbi- The laſt objection is the arbitrators leaving it to a Maſter to ſet- 


e tle the form of the releaſe. 


leaſes, the 
leaving it co Now the general rule in regard to making awards is this, that 


oe olsen, arbitrators ſhould award each party to give a releaſe, and if they do 


give directions * | : 

to a Maſter to not, it is at the peril of the parties. 

ſettle the | | | | 
reg % Here it is, in the firſt place, fully and compleatly deſcribed in the 
ward. award, what the parties ſhould do in point of giving releaſes, and then 


follows the reference to the Maſter to ſettle the form. 


If the award had ſaid, that the releaſe ſhould be ſettled by the 
court firſt, and then the arbitrators would confider whether they 
ſhould order a releaſe between the parties, this would have been 
very different, and I ſhould have inclined to think it a delegation of 
their power, and the award conſequently void. 5 


But here they have awarded releaſes, and only leave it to the 
court, if they think proper, to give directions to a Maſter to ſettle the 
form; and it would be very extraordinary when, I think, the ar- 
bitrators have done all that is neceſſary, and there is no occafion for 
the court to interfere; yet becauſe they have ſaid, we leave it to 
the court, therefore I muſt interpoſe merely for the ſake of making 
that a bad award, which without my interpoſition would be a gocd 
one. 


Upon the whole, I am of opinion the award is good to a com- 
mon intent, and the plea conſequently muſt be allowed againſt the 
general account ; but the plaintiff is not precluded at the hearing 
of the cauſe from objecting to the award for fraud or partiality in 
the arbitrators, ” EEG Wy 1151741 35 


Anon. 


* 
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Anon. February 1 8, 1742. firſt ſeal after Hil. term. Caſe $0;. 


N attachment iſſued againſt a perſon out of this court, and the Where an at- 
A ſheriff had the body in cuſtody, and took a bail-bond for his pr | 
appearance, which he delivered to the plaintiff, who moved at a a — aud 


former ſeal, that the ſheriff might bring in the body; and the court the ſheriff 3 


; made a rule upon him to ſhew cauſe why he did not bring in the _ Bra 
| body. appearance, 


page cf] IR and delivers it 
to the plaintiff, the court will diſcharge a rule made upon the ſheriff to ſhew cauſe why he does not bring in 
the body ; for the plaintiff is not without remedy, as he may move on a cpi corpus returned for a meſſenger 
to the county where the perſon lives. 


' The council for the ſheriff ſhewed for cauſe, that he had delivered ; 
over the bail-bond to the plaintiff, and had not the cuſtody of the - 
body now. 


Lord Hardwicke allowed the cauſe ſhewn by the ſheriff, and diſ- 
charged the rule ; for the plaintiff is not without remedy, as he may 
have a meſſenger into the county where the perſon lives, which is 
no a motion of courſe upon a cepi corpus returned, though formerly 
the court allowed meſſengers to thoſe particular juriſdictions: only 
where the ſheriff had the amercements themſelves ; but the rule now 


is to ſend a meſſenger into every county generally without any re- 
ſtriction. 


Francis Emes, adminiſtrator of his wife Elizabeth Eines, Caſe 306. 
plaintiff, Thomas Hancock defendant. Between the ſeals 
after Flil. term 1742. 


# 


72 O MAS Hancock, grandfather to Elizabeth the plaintiff's late 4 „- 


wife and to the defendant, on the ſecond of June 1729. made lands he had 
his will (* reciting that he had ſurrendered all his copyhold lands furrendered to 


eto the uſe of his will) and did thereby give and deviſe the ſaid 8 


lands to his wife Elizabeth and her aſſigns for life, and after her wife for life. 


e deceaſe to his ſon Stephen, till his grandſon the defendant Thomas 2E e 
eceaſe to his 


* attained the age of twenty-three, and no longer, and fo ſoon as ſon Stephen, 


* his grandſon attained that age, then he gives it to his ſaid grandſon, = A defen- 
ant his 


grandſon attained the age of 23. and as ſoon as he attained that age gives it to him and his heirs, ou condi- 

tion that he pays to Elizabeth Hancock within two years after he attains 23. and in default of payment of 

the 601. then the teltator gave Elizabeth Hancock a power to enter and receive the rents till the 60 J. 

was paid. : ; Hoe 
The teſtator died ſoon after, making his will; Elixabeth Hancock married the plaintiff, and lived till the << / 2 — 

defendant attained his age of 23. but died within the two years after he attained that age. Lord Harawicke . (oe I! * 3 

decreed the 60 J. to be raiſed out of the copy hold lands, and to be paid to the plaintiff. "ul 


his 
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“e his heirs and afligns for ever, en this condition that the ſaid grand. 
*. ſon, his heirs or aſſigns, ſhould pay or cauſe to be paid unto hit grand. 
« daughter Elizabeth Hancock the ſum of ſixty pounds within two year, 
* after his ſaid grandſon attained his age of twenty-three, and if his 
* ſaid grandſon ſhould happen to die without iſſue of his body, then be 


* gave and deviſed the ſame to his fon Stephen Hancock and his heir, 
on condition of paying the ſum of one hundred pounds to Elizabeth 
«© Hancock within one year after his fon Stephen Hancock enjoys the 
e ſaid premifſes by virtue of this laſt deviſe , and his will further was, 
* that if his ſaid grandſon or ſon ſhould make default in payment 
e of the ſaid ſum of ſixty pounds, then it ſhould be lawful for his 


« ſaid grandaughter Elizabeth Hancock, her executors and admini- 


frators, to enter into the ſaid premiſſes, and the rents thereof to 


< receive and take till the ſixty pounds ſhould be paid. 


The teſtator died ſoon after making his will, and his ſon Stephen 
proved it: Elizabeth Hancock married the plaintiff, and lived till 
after the defendant her brother attained his age of twenty-three, but 
died before the two years were expired after his attaining that age. 


It was inſiſted by Mr. Wilbrabam and Mr. Capper, counſel for the 
plaintiff, that the ſixty pounds was a veſted legacy, and tranſmiſſible 
to Elizabeth's repreſentative, 


The caſe of Lowther verſus Condon, 6 June 174.1. upon a rehearing 
before Lord Hardwicke was principally relied upon for the plaintiff. 


Mr. Brown for the defendant infiſted that the 60/. ſhould fink 
into the inheritance, as the time of payment was not come. 


He cited Carter verſus Bletſoe, 2 V. 617. Tournay verſus Tournay, 
Prec. in Chancery 290. and Hall verſus Terry, Nov. 8, 1738. before 
Lord Hardwicke, Vide 1 Tracy Atkyns 502. 


* 
Lord CHANCELLOR, 


All theſe caſes depend upon circumſtances ; the preſent is a par- 
ticular kind of caſe, and differs from all the others. 


The court has often in theſe caſes laid a good deal of weight upon 
a child's dying before marriage, and before the portion is wanted, 
but here Elizabeth Hancock was married ſome years before ſhe died. 


What is the operation and effect of the deviſe in point of law? I 


take it to be a conditional limitation, and therefore wheteyer right 
Elizabeth gained thereby is a legal eſtate. 
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She neeti not have reſurted here; on the common ſuggeſtion, that 
2s none but an heir at law cn take advantage of a condition broken, 
that ſhe is without remedy at law); for, upon default of payment, 
it is ſpecially provided for by the will, that ſhe, her executors and 
adminiſtrators, ſhall have a power of enteting and holding till 
ſatisſied : Becauſe Bktzabeth died within the two years, is it either 
a breach of the condition, or an excufe for not paying the fixty 


pounds ? | 


It is ſaid the condition is become impoſſible ; but I am of opinion A bond given 
it is not; for in point of law the condition ſubſiſts, notwithſtand- 70 f. payable 
ing ſhe died within the two years: Suppoſe a bond given to A. 1 
payable at a future time, without naming his exteutors, admini- naming his 
ſirators or aſſigns, why, if A. dies before that time, his executors, 7 du wege, 
| though not named, would be intitled to ſue upon the bond. 4 he 

, executors w 

Tf the huſband then, as adminiſtrator in this caſe, could recover — 
it, even at law, has it been ever held, that becauſe he has a legal bond, 
remedy, therefore equity will not give it him, but ought to adhere 
to its ſtrict rules, and leave him to law; conſider what confuſion 
this would make; for even after the adminiſtrator has recovered a 
judgment at law, the defendant would have a right to come into 
this court, upon payment of the faxty pounds for a redemption, 
and this would occaſion a circuity, and two ſuits inſtead of one, 
an inconveniece which this court always avoids. 


The teſtator's appointing two years after his grandſon attained 
twenty-three, for raiſing the ſixty pounds, ſeems to be done merely 
for the convenience of the eſtate. 


The caſe of Tournay verſus Tournay comes the neareſt to this ; but 
there the child for whom the proviſion was made died very young, 
at five or ſix years of age, ſo that the portion not being wanted, 
the court exerciſed a diſcretionary power, and would not raiſe it. 


Here is a further circumſtance, for the will ſays, if my /aid 
grandſon Jhould die, &c. Vide The words of the will. 


Suppoſe Thomas Hancock had died within the two years (for if 
he had died after, Elizabeth would have been entitled only to the 
| lixty pounds) and the money had not been paid, and he had left 
a fon, and the fon had likewiſe died within the two years, and then 
Elizabeth had died before the year was out, which the teſtator had 
allowed to Stepben Hancock for payment of the 1001. would not the 
phintiff, as repreſemative of El aabeth, been intitled to the 100“? 
Moſt certainly he would; and the caſe of King verſus Withers, Cafes 
in Lord Talbet's Time 117. is for this purpoſe directly in point; and 
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from hence may be argued, that the intention of the teſtator 
was, that his grandaughter Eligabetib ſhould have one or the 
other. | 


Upon the whole, I ſee no equity at all for taking the portion from 
Elizabeth, or ſending her repreſentative to law, and therefore I 
ſhall decree the ſixty pounds to be raiſed out of the copy hold land, 
and paid to the plaintiff accordingly. I 


Caſe 307, Darwent verſus Walton, February 22, 1742. 
Where oe TH E queſtion was, if a bill is brought againſt one partner for 
2 a joint demand, and the other is not amenable to the court, 


dom, the part being out of the kingdom ; whether the partner before the court 


ner before the ſhall pay the whole, or one moiety of the debt. 
court ſhall pay 


the whole of | 
a joint de- LoRD CHANCELLOR, 
mand, 


Upon conſidering this caſe, I am of opinion, that the partner be- 
fore the court ought to pay the whole. 


Where a de- This is analogous to the proceedings in courts of law, and like- 
—_ dude Wiſe in this court; for where a defendant is out of the reach of the 
to appear, it Court, and cannot be made to appear, it amounts to the ſame thing 


— if the plaintiff had taken out proceſs for want of an appear- 
thing net ance, and carried it through the whole line of proceſs to a ſe- 
proceſs had queſtr ation. 

been taken 


out for want of an appearance, and carried on to a ſequeſtration. 


In this caſe it is in vain to take out proceſs, becauſe the joint 
debtor is out of the kingdom. | 


'n equity An exception for want of parties here, is in the ſame nature with 
ou ma a . . 0 
cur for a plea in abatement at law, but if you go upon the merits there, 


want of par- YOU Can never take it up again: Now, in equity, yon may take 

woke tbe exceptions at the hearing of the cauſe, or you may demur for want 
earing of the f 8 

cauſe, or de- Of parties. 

mur, but you | ; 

cannot plead it in abatement at law, after you have gone upon the merits. 


2 where In the firſt place, what is the method of proceeding at law, in 
e caſe of a joint demand, if one of the creditors will not join in the 


not join in action, he is ſummoned and ſevered; if he will not proceed jointly 


the action, he after ſummons and ſeverance, then the other creditor has judg- 
1s ſummoned | 


and ſevered, ment quod ſequatur ſolum. 
and the other | | | | 
has judgment uod ſequatur ſolum. | 
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On the other hand, if there are two joint debtors, the creditor Where an ac- 
muſt bring his action againſt both; but if one only appears, and N 
the creditor carries it on through the whole line of proceſs to an joint debrors, 
outlawry, againſt the perſon not appearing, then he may proceed #"9 ae only 
ſolely againſt the other, and ſhall have judgment for his whole FF" — 


debt againſt the perſon appearing, and judgment only by default have judg- 
againſt the perſon who does not appear, which is all that he can do ben for his 


q ; whole debt 
with regard to the latter; for, as to his goods, they are forfeited to againſt the 
rown upon the outlawry. perſon ap- 

the c po ry — el 


1 | by defaul 
The proceedings upon the act for making proceſs in courts of = the 


uity effectual againſt perſons who refuſe to appear, 5 G. 2. c. 2 5. Perſon who 
fr. 225 as follows, © Upon the — aig appearing, © — * 
* court may order the bill to be taken pro confeſſo, and make ſuch 
ee decree as ſhall be thought juſt, and may thereupon iſſue proceſs 
* to compel the performance by an immediate ſequeſtration, or 
« by cauſing the poſſeſſion of the eſtate or effects, demanded by 
* the bill, to be delivered to the plaintiff, or otherwiſe, as the 
* nature of the caſe ſhall require.” 


Before the act, you might carry it on through the whole line of 
proceſs againſt a defendant, who did not appear to the ſequeſtration, 
and no further; but you might, notwithſtanding, ſet down the 


cauſe againſt the other defendant, and have a decree for the 
whole. | 


If you could do this before the act of parliament, where a per- 
ſon was in the kingdom, but obſtinately refuſed to appear, much 
more ought the court to make a decree againſt one partner, 
where the other is out of the kingdom, that an account ſhould be 
taken, and that the whole which appears to be due to the plaintiff 
ſhould be paid by the defendant, the partner who is brought to a 
hearing; and his Lordſhip ordered it accordingly. 


Fitzer verſus Fitzer and Stephens, February. 22, 1742. Caſe 308, 
| PF. OT . EF. E "$74. E . . CI» 73 

ORD Rivers by his will gave an annuity of 5010. a year, du- Lord Rivers) 
ring life, to Catherine Adair, now Fitzer, the plaintiff in this by will gave 


cauſe, payable quarterly, and, by a codicil, directed that all his ph yore Sg 


lands ſhould: be charged with the payment of it. 1 
ä afterwards, 

in 1726, married the defendant Firzer ; in 1728 they agreed to part; by a deed of ſeparation, the huſband 

covenanted to allow her 14 J. per ann. out of his own eſtate, and 24 /. more, to be paid quarterly, out 

of the annuity of 50 J. and 12/7. a year to his daughter, by the plaintiff, for her maintenarce, to be 

paid quarterly. 

The bill is brought againſt the huſband, and Sreph:ns, a creditor of his, ſince the execution of the deed 
of ſeparate maintenance, to have the truſts of that deed performed. Lord Hardzwicke decreed according 
to the prayer of the bill as againſt the huſband; and as to Stephens, that he ſhould not releaſe his claim upon 
(be anmity, till the p/aintiff had paid him his debt. | 


In 
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In 1526. ſhe married the defendant Frzer, und th 1738. they 
agreed to part, and by a deed of feparation the hoſbahd tovenagtel 
to allow her a ſeparate maintenance of 14/, pry ur. vut of Hl 
own eſtate, and 247. more to be paid quartefly to her out of the 
annuity of 501. and 121. a year to His daughter by the plaintiff, ty 
be paid quarterly, to ſuch perfon as ſhould maintain the daughter. 


The bill was brought by the wife and daughter againſt the tur. 
band, and againſt Stephens, who is a crediter of the huſband's, fines 
the execution of the deed of ſeparate maintenance, and to whom all 
his eſtate real and perſonal has been aſſigned, purſuant to the direc- 
tions of the infolvent debtors act, 2 Gev. 2. b. 24, te have the 


Tt was inſiſted by the defendant Srephem's couheil, that this wi 
a voluntary deed, being made after marriage, and with regard to ore. 
ditors is fraudulent and of no conſideration, and clearly Within the 
St. of 13 Eliz. c. 5. Tuyne's caſe, 3 Co. 81. and By. Caf. Abr. 148. 
were cited to ſhew that natural love and affectien is nv conſideration. 


For the plaintiff it was infiſted that the 13 Eliz. Tays only that it 
ſhall be a good confideration, and not a full and adequate confidera- 
tion : and that this conveyance if for a good, though not an adequate 
one, has taken it out of the ſtatute, Vide nes verſus Mah, C. 
in Ch, in Ld. Talbot's time 64. was cited. 


They argued likewiſe from the inconvenience that would ariſe if 
ſuch a conſtruction ſhould prevail, as is contended for by the credi- 
tor's council, becauſe it would be almoſt impoſſible to make a ſet- 
tlement of ſeparate maintenance, that would be of any force, which 
though they are not defirable, yet are too often neceſſary things, for 
the huſband by contracting debts afterwards would have it in his 


power to defraud the wife, and deprive her of any maintenance. 


The true conſtruction, they ſaid, upon the ſtatute was, that where 
a deed is merely voluntary, and intended as a fraud, that it ſhould be 
conſidered as fraudulent againſt creditors, but where there is ſome 
conſideration, though not a full one, that it ſhould be otherwiſe. 


The creditor had him in execution only for 50/, and 12 years 


. afterwards the huſband took the advantage of the infolvent debtors 


act. | 


LoRD CHANCELLOR, 


Have you any inſtance of it's being held in this court, that a 
conveyance from a huſband to a wife without any pecuniary conſide- 
ration moving from the wife, has been held to be good againſt cre- 
ditors ? 


Mr. 
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Mr. Attorney General, council for the plaintiff, ſaid, that in 

natural love and affection alone would 4 be a conſideration 1 

here there is a very good one, the maintenance of the wife and 
daughter; for ſuppoſe the wife had inſtituted a ſuit in the ſpiritual 

court for alimony, and the huſband by way of defence had infiſted 

there upon his deed of ſeparate maintenance, they would have con- 

fidered it as a proviſion in that court, and given ſentence againſt the 

ſait, which ſhews that the eccleſiaſtical court do not hold it to be 
voluntary, but binding upon the parties. 


Lord CHANCELLOR. 


The queſtion is with regard to the deed of ſeparation in 1738. and 
the truſts declared in it, whether they are fraudulent within the 
13 Elix. againſt the defendant Szephens the creditor, 


It is certain that every conveyance of the huſband that is voluntary, Every voles- 


and for his own benefit, is fraudulent againſt creditors. tary convey- 
ance of the 
R x huſband is not 
Conſider then whether this truſt deed is not ſo. fraudulent 


againſt cre- 


The plaintiff before marriage was intitled to a rent- charge of ol. _—_— 6 


a year for her life from Lord R:vers's eſtate, ſhe marries the de- huſband by 
fendant Fitzer, and for ſome time afterwards they lived together as l is * 


man and wife, and though the huſband by law is bound to maintain hi. nd 


his wife and child, yet ſtill the funds out of which the maintenance child, yet the 


is to ariſe are liable to his creditors. funds out of 
which the 
. , . maintenance 
This being fo, he conveys the annuity to truſtees to ſecure the is to ariſe, are 


payment of 24/. per ann. to the wife, and 12/. to the daughter. * * 
It has been inſiſted on the part of the plaintiff, here is a ſufficient 

valuable conſideration, though it was admitted on all hands that natu- 

ral affection alone is not one; but I by no means allow this is a con- 

lideration, for if it was, a huſband and wife need only agree to put 

ſome part of his eſtate out of his power, by veſting it in truſtees 

for her ſeparate uſe in order to defraud the creditors. 


The caſe in the ſpiritual court put by the Attorney General is upon The decrees 


the miſbehaviour of the huſband, and is the determination of a court 8 
E 7 who have juriſdiction in theſe caſes : beſides, their decrees mony and . 
or alimony and maintenance are only againſt the perſon of the huſ- maintenance 


band, and do not affect any part of the eſtate, ſo as to take it from, _ 


| : a | gainſt the per- 
the huſband's creditors. ſon of the huſ- 


| band, but af- 
A proviſo in the deed of ſeparate maintenance, that if the wife — 2 
contracts debts whereby the huſband is chargeable, then the deed fate fo as to 


is to be void ; ſo that notwithſtanding this deed ſhe may at any time bir medi. 


, | his creditors, 
Vor. II. 6 P difavow 
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diſavow it, and take up goods according to her rank, for here is ng 
covenant on the part of the truſtees to indemnify the huſband; but 
reſts barely vpon the agreement. | * Yin 


It has been argued for the plaintiff, that the huſband is deli 
vered from the burden of maintaining his wife and daughter, 


But here is no covenant from the truſtees or relations of the wife, 
that the huſband ſhall not be obliged to allow her a greater mainte- 
nance, or that the huſband ſhall be diſcharged from ſuch mainte- 


Nance. | 


It is ſtill ſtronger with regard to the daughter, for ſhe was an 
infant at the time the deed was executed, and could not be bound 
by it; and beſides the father by nature 1s obliged to maintain her; 
ſo that the parties are not bound at all. 


Then conſider it as an aſſignment which the huſband himſelf 
may make uſe of to fence againſt creditors, and conſequently it is 
fraudulent. 


This caſe ſtands quite abſtracted and naked from any caſes, where 
there may be a covenant by relations of the wife to indemnify the 
huſband againſt debts of the wife; but I will not now determine 
what the conſtruction of even ſuch a deed would be, with regard to 


a huſband's creditors, 


Conſiderations This is not like the caſe of Jones verſus Marſh, for there 100). 


* ods was paid by the wite's relations, and I am not to weigh conſideta- 
roo vice tions in too nice ſcales, 


ſcales. 


The next thing which has been inſiſted on ſor the plaintiffs, is, 
that ſuppoſing no ſuch deed had been executed, as it was a rent- 
charge of the wife's before marriage, and the huſband had become 
a bankrupt, the court would not have decreed it to the aſſignees du- 
ring the life of the huſband, unleſs they had firſt agreed to ſecure 
ſome proviſion for the wife. 


The buſbands This is the caſe of a freehold of a wife, and deviſed to her for 
during the life, and during the coverture the huſband might have a legal reme- 
Were dee, dy by diſtreſs for the arrears: but he could not have conveyed it 


legal reme- | 
dy by diſtreſs away to her prejudice, for if (he had ſurvived, ſhe would have been 
"OY arrears intitled to the rent-charge again. 
e annuity, 
without being | N 
fut obliged io Would the court, where this is the caſe, have hindered the huſband 
nale a provi- of his legal remedy by diſtreſs, till he had firſt made ſome proviſion 


ſion 
wite. — for his wife: I apprehend by no means, any more than they would 


do it where a man marries a woman ſeiſed of lands in fee. 
And 
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And even in the caſes of aſſignments of bankrupts eſtates, or in the Creditors in 
late caſe of Jewſon verſus Maulſon, & e con' : Oct. 27, 1742. vide A 
ante 417. the court have not determined that creditors are not intitled the intereſt 
to the intereſt the huſband has in the wife's choſe in action during his a huſband 
liſe, but have recommended it to them to allow a groſs ſum to the —— 3 
wife by way of proviſion, and to take the reſt to themſelves to pre- during 


vent a greater trouble. his life. 


His Lordſhip decreed that upon the plaintiff Mrs. Fitzer's paying 
the defendant Stephens the remainder of his debt, that Srephens ſhould 
releaſe all his right to the annuity to the truſtee of the deed of ſe- 
parate maintenance, | 


He decreed likewiſe the truſts of the deed to be performed, as 
againſt the defendant F/tzer the huſband. 


Coſts were given to the creditor only. 


Poore verſus Clark, February 22, 1742. Caſe 30g. 


Bill was brought by a leſſee for 21 years, under the Dean and 1 


Chapter of Vincbeſter, againſt a Lord of a manor, and the te- didion out of 
nant of a particular houſe, that it might be pulled down, as it ob- a court of 


ſtructed the plaintiff's way to his fields, and to be quieted in the poſ- hn _ 
ſeſſion of the way for the future. — heſhs 
the court, 


The defendant's council objected for want of parties, becauſe the e 
Dean and Chapter of Wincheſter, who are the owners of the inheri- make the de- 


tance, are not brought before the court. termination 
| compleat, and 


to quiet the 
queſtion. 


Loxp CHANCELLOR. 

If the relief can be only temporary, it muſt be left to law; for 
in caſes of this kind the court will not interfere unleſs they can make 
a laſting and permanent decree, that ſhall for ever quiet and ſettle 
the right, and will not decree it for a particular term only. 


The plaintiff here might as well have been a tenant for one year 
as twenty-one, or even a tenant at will, 


If the queſtion was concerning a right of common, though a leaſe- 
holder might eſtabliſh it at law, yet if he brings a bill here to 
eſtabliſh ſuch right, was it ever done without having the owner ot 
the inheritance before the court ; the ſame rule holds upon a bill 
brought by a leſſee for tithes, or for eſtabliſhing a modus; ſo is the 
practice of the Exchequer, for the general rule is, that if you draw 


the juriſdiction out of a court of law, you muſt have all perſons 
| parties 


Pklairtf. not her uncle, for his approbation, who being ſatisfied with the match, 
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parties before this court, who will be neceſſary to make the deter 
' mination compleat, and to quiet the queſtion. 


The caſe of Buſh verſus Weſtern, Prec. in Ch. 530. is different 
from the preſent, becauſe the defendant there reſted entirely upon 
a forfeited mortgage, and did not ſet forth who the owner of the in- 
heritance was, or pray that he might be made a party; upon the whole, 
this is a good objection for want of parties, 


A decree a= As to the objection of not making the reſt of the freeholders and 
gainſt the lord leſſees of the manor parties, if they do not think proper to diſpute the 
Ai manor \ Plaintiff's right, the plaintiff is not obliged to bring them before the 
copy holder: in court; but if they ſhould not ſubmit to the right he claims of the 
— or — way, a decree againſt the lord of a manor will not bind copyholders 
life. who were in fee, or freeholders for life, but they may controvert the right not- 


no parties to withſtanding. 
it. 


Caſe 310. Shudal verſus Jekyll, February 25, 1742. 


; H E bill was brought againſt the executors of Sir Joſeph Jekyll 
for a legacy of 1000/, | 


A legacy of Sir Joſeph's will was dated the 4th of May 1738. ſoon afterwards 
10904. 2%? Mr. Shugal the plaintiff's late huſband made his addreſſes to her, 
of 7. w the and ſome time in July following applied to Sir Joſeph, who was 


RF ſaid he would give him 500/. but as it was not convenient to let him 
given upon have the money, he would draw a note payable to him on the 2500 
1 nag" of March 1739. and lodge it in Mr. Hill's hands, to be delivered to 
tor's life ume. Mr. Shudall after the marriage was had, (which he did accordingly) 

and alſo ſaid that he would leave ſomething to his niece by his will, 


but that he would not be put under any obligation of doing it, 


Upon the 19th of Auguſt 1738. Sir Joſeph died without revoking 
his will, and the very next day the plaintiff and Mr, Shudal were 
married, | 


The queſtion is, whether the legacy of 10001. given to the plain- 
tiff under the will is ſatisfied, by the 5001. given upon the marriage 
in the teſtator's life-time. 


Mr. Solicitor General for the plaintiff, 


Argued that this caſe is not within the general rule of preſumptive 
ſatisfaction, for when it has been ſo conſtrued, it is where the bequeſt 
under the will is expreſſly given to a daughter for a portion; and 
cited Harton verſus Whitmore, 1 P. W. 681. . 

2 Here 


in the Time of Lord Chancellor HaRDWIcE. 
Here the legacy of 10007. is given generally to the plaintiff, who 
is the teſtator's grand niece: there's no ground to imagine that be- 
cauſe the teſtator gave 5000. in his life-time to the huſband, he intend- 


ed it ſhould go in part ſatisfaction of the plaintiff's legacy. Vide . 


Spinks verſus Cope, Jan. 27, 1742. beſides, the note given to the 
huſband was by no means for her benefit, for it might have gone to 
his executors, nor was there any ſettlement made by the huſband in 
conſideration of the ſum ſo advanced, and he is now dead inſolvent. 


Mr. Attorney General for the defendant the executor ſaid, that as 
the teſtator was conſulted on the match, and not her own father, Sir 

ph ſtands in Loco Parentis, and conſequently from the nature of 
the caſe it was intended as a portion, 


A ſtrong circumſtance to ſhew his intention with regard to the 
plaintiff, is, that notwithſtanding the teſtator had given to another 
niece Margaret Hill, a legacy of loool. yet upon advancing to her 
afterwards 500 J. upon her marriage, he told his ſecretary Mr. Mor- 
timer, that now ſhe ſhould have but 500 J. under the will: and 
though it does not appear that he exprefſed himſelf in the ſame man- 
ner upon the marriage of Mrs. Shudal, yet it is moſt natural to 
ſuppoſe that his intention was the ſame. 


The Chancellor made two queſtions in this caſe. 


Firſt, Whether there is a preſumption of ſatisfaQtion, or an ademp- 
tion of the legacy, by what Sir Joſeph Jekyll did afterwards in his 
life-time, 


Secondly, If there is not a general preſumption, then whether 
there is any thing in the cauſe which amounts to a proof that he 
intended it as a ſatisfaction. 


This muſt depend upon the note, and the evidence. 


Sir Jeſeph by his will has given to the plaintiff by the name of 
Elizabeth Parſons, and to Ann Parſons her ſiſter, a general legacy 
of 1000 J. apiece. | 


About ten weeks after Mr. Shudal acquaints Sir Yoſeph Jekyll with 
his intention of marrying the plaintiff, who approved of the match, 


and immediately drew a note for 500. payable to Shudal the 2 5th 
of March next. | | 


. Aﬀer this converſation, and the giving of the note, it appears to 
have been the intention of the parties to have married in a fortnight 
or three weeks at fartheſt. 
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The queſtion is, if there is any preſumption to be drawn from 
hence. | | 5 


I am of opinion that if the caſe reſted here, it would not create a 
preſumption of ſatisfaction either of the whole 1000 J. or part of it. 


Where a fa. The general run of caſes is upon a father's making proviſion by 
ther gives a way of portion for a daughter in his life-time : this is truly faid to 


legacy gene- ; x 
Ab Ade be a debt of nature from a parent to a child, and though he gives a 


will to a legacy generally under a will, yet he muſt be underſtood to mean 


daughter, he jt as a portion; and therefore if he gives a ſum afterwards to her 
muſt be un- 


derſtood to upon her marriage, it is for the ſame end, and conſequently an 
mean it as a ademption of the legacy, 

portion, and 

if he afterwards gives her a ſum on marriage, it is an ademption of the legacy. 


Double por- This court to be ſure leans ſtrongly againſt double portions, or 
tions are what double proviſions, and whether the portion given in the life-time is 


—4 > hav leſs, or not, is no ways material; but all theſe caſes differ extremely 
— and from a bounty given by a remote relation, though I will not ſay but 


whether the there may be caſes between collateral relations which would be con- 


porion given ſidered as an ademption; for ſuppoſe a child to be an orphan without 


time be leſsor father or mother, under the care of a collateral relation, who by his 
not, is no will gives her a legacy, and expreſſes it to be for her portion, and 


Cn afterwards makes a proviſion for her in his life-time, I ſhould be 


phan is under inclined to think this an ademption, 
the care of a a . 
collateral relation, and he by will gives her a legacy, which is expreſſed to be for her portion, and afterwards 
provides for her in his life-time; Lord Hardwicke inclined to think this would be an ademption. 


But in the preſent caſe, the plaintiff's father is living, and a col- 
lateral relation only, her great uncle, gives her a general legacy: now 
I do not know any caſe — ſuch a relation's giving a general le- 
gacy, and afterwards advancing the ſame perſon in his life-time has 
been held to be a ſatisfaction, and therefore differs from the caſes of 
fathers, or grandfathers, ſtanding in loco parentis. 


The chief ſtrength of this caſe depends upon the ſecond queſtion, 
whether from the proofs which have been read it appears, that the 
teſtator intended it as a ſatisfaction. | 


In the caſes I am of opinion that the evidence does import quite the contrary, 
of hn - and parol declarations have been conſtantly admitted in all theic 
parol declara- caſes. 

tions have 


e Sir Toſeph Tekyll's ſaying to Shudal that he would leave the plain- 
tiff ſomething, but that he would not lay himſelf under an obligation 
to do it, for ſhe muſt take her chance, imports, that he intended to 
give her a legacy by the will. 


But 


\ 
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But how is it poſſible for a court of juſtice to ſettle what was the 
quantum the teſtator intended ; and can I imply that he intended to 
leave her no more than 500/. 


. Suppoſe, even in the caſe of a father, he had given 500 J. to a Suppoſe a fa- 
daughter, or to the huſband, as a portion, and had ſaid, at the fame ther gives e 
time, I will leave her ſomething by my will, but will not lay 18 
myſelf under any obligation, and you muſt take the chance; a court in marriage, 


of equity would not have held this to be an ademption of the legacy aud ys, | 


: will leave her 
under the will. | ſomething by 
my will, but 


But it is ſaid, the conſtruction in this caſe muſt be by way of Lüner oblige 


I ; myſelf 
analogy to what Sir Joſepb Jekyll has done with regard to another it this would 
great niece, Mrs, Margaret Hill. nor bs an 9. 


But though he has altered his will, as to one perſon, I can The altering 
never take it to be an evidence of his intention to alter the le- 2 will as to 
gacy of another perſon ; and therefore, the inference to be drawn neter be ta- 
from hence, makes rather for than againſt the plaintiff, x ken a5 an evi- 

ence of the 


2 2 . teſtator's in- 
As, therefore, I am of opinion, that even a father giving his 1. 


daughter a portion in his life-time, and accompanying it with ſuch ter the legacy 
declarations, would not have been an ademption of any legacy be- de another. 
queathed to her under a will, a fortiori I ought in this caſe to de- 

cree the executor to pay 1000/. to the plaintiff, with intereſt at 

4 per cent. from one year after the teſtator's death: I ſhall give 

no coſts on either fide, | 


Middlecome verſus Marlow, February 28, 1742. Caſe 311. 


4 Who was intitled to a leaſehold eſtate, and a ſhare in the 7 jntided to 


<*® reſidue of her father's perſonal eſtate, amounting to 500 /. yon : marries 
marries during her infancy ; the huſband, by deed after marriage, ant, che pe 


agrees with her father's executors that the 5001. ſhall be ſettled to band, by deed 
her ſeparate uſe. for life, and after her death, to the iſſue of the 2 1 
marriage; and in the deed is a proviſo empowering the truſtees to * A. | 


advance the huſband all or any part of the money by way of loan. fall be to 
er ſeparate 


uſe for life, and after her death, to the iſſue of the marriage; in the deed was a proviſo, impowering the 
_ truſtee to lend a part, or the whole, to the huſband ; he lent him the 500 J. and in fourteen months after 
he became a bankrupt ; the truſtee brought his bill to be admitted a creditor. Lord Hardwicke decreed, he 


ſhould come in as a creditor under the commiſſion for the money he paid to the huſband. 


In purſuance of this proviſo, the truſtees lent the huſband all 
the money, and, fourteen months after the execution of the deed, 
he became a bankrupt, 


The 
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The bill is brought by the truſtees to be admitted creditors un. 
der the commiſſion, 


The defendant, the aſſignee of the bankrupt, inſiſts this was not 
a loan by virtue of the proviſo to the huſband, but a payment to 
him of the legacy. 


Receipts were produced under the huſband's hand, for money 
due on account of the legacy, one of which was before the deed, 
for the ſum of one hundred pounds, the reſt after the execution 


of it. 
| Lok D CHANCELLOR. 


The queſtion is, whether this deed is upon ſuch a conſideration 
as to prevail againſt creditors. | 


A ſettlement I am of opinion it is; for if a man marries an infant, and makes 
— 2 no manner of proviſion before marriage, a ſettlement made after. 
— wards is good, where there is no proof of his being indebted at 


| the huſband the time. 


was not in- 
c debted at the G 
time, and the In the preſent caſe, it is very far from being an unreaſonable 


wife, when ſettlement, as there was no part of the huſband's eſtate ſettled. 
married, an | ? 


infant. 
1 - This is not within the meaning of the 13 Eliz. which confines it 


to ſuch conveyances as are made to defraud creditors; now at the 
time this deed was made, there was not ſo much as a fingle cre- 
ditor ; ſo that, even taking it at law, it would be difficult for the 
creditors to come at it. | 


If there was any doubt as to the time of the execution, it might 
be a ground for directing an iſſue ; but the evidence is, that it was 
executed about the time it bears date. 


Neither the This being fo, if you conſider it upon the general equity in this 
huſband, nor court, neither the huſband, nor any perſon ſtanding in his place, 


a perſon ſtand- . , / . 
Tu in his Can have the fortune of the wife, without making a proviſion. 


place, can | 

— pethewife's If the truſtees of the huſband have done the ſame thing with re- 
out making gard to the wife, which the court would have obliged them to do, 
a Proviſion. how is it unreaſonable ? For though I agree the court would not 
have directed this ſettlement, ſuppoſing the huſband had any eſtate 

of his own to ſettle, yet it was very proper, as there is no conſi- 

deration of the huſband's ſide, and as the court would have done 

juſt the ſame thing, upon the Maſter's reporting this to be the 
circumſtance of the caſe, there is no ground to call it an unreaſon- 

able ſettlement, 


2 The 


% 


in the Time of Lord Chancellor Hazpwiezs, — gar 


The court never weigl | ſet 
advantage on one fide, or the other, under a ſettlement if it is de juſtin ge- 
juſt in general, 21 8 

tage on one 

Though, after the execution of the deed, the receipts are given abet uit dt 


as for a legacy, yet it muſt be taken to be upon the footing of the agea i. 
deed of truſt, and therefore I muſt decree the plaintiff to come in as 

a creditor under the commiſſion for ſuch money as he paid to the 
huſband after the, deed was executed. 


od verſus Briant, March 3, 1742. Caſe 312. 
"HE plaintiff's wife was intitled to the reſidue of her grand- A father, ad- 


. mother's eſtate, under her will, and likewiſe was left execu- Ane 

trix, and durante minore ætate her father was adminiſtrator : At the 71, of h 
time of her marriage with the plaintiff, he was by agreement, to daughter, who 
have 80o/. from the father, which in the ſettlement is mentioned d Secur 


. , 2 d and reſiduary 
to be a portion, and in conſideration of natural love and affection. legatee of ber 


randmother's 
eſtate, agreed, when ſhe married with the plaintiff, that he ſhould have 800 J. which in the fintdement is 
called « portion: Lord Hardwicke refuſed to decree an account of the grandmother's perſonal eſtate, as ſhe 
had been dead 20 years; but directed the-father's repreſentative ſhould account for his perſonal eſtate as to 
the 800 J. only, and intereſt at 4 per cent. from the marriage. 


It was inſiſted for the plaintiff, that he is intitled to an account of 
the refidue of the grandmother's, eſtate from the repreſentative of bis 
wife's father; and that the 800/. paid by her father, upon her 
marriage, was not in ſatisfaction of this reſidue, eſpecially as it is 
expreſſed to be given for natural love and affection; and as the fa- 
ther, at the time of the marriage, was worth, at leaſt, 8000/1, and 
had only this daughter and one ſon, his council argued, it was not 
probable he meant it as a ſatisfaction. : 


Fg conſtructive ſatisfactions muſt be drawn from circum- 
ances, 


Fhat there is no caſe to be produced, where a father is indebted 
to a child on account of a demand under the will of a collateral re- 
lation; that before the demand is liquidated, his giving a ſum as a 
portion to this child has been held to be a ſatisfaction of this de- 
mand: Fox this purpoſe was cited Prec. in Chan. Chidley verſus Lee, 
228, and Bannbam verſus Phillips, beard about à year ago, before 
Lord Harqwicke. | 


The council for the defendant reſted chiefly upon the parol de- 
clarations of the plaintiff and his Wiße, foon after the marriage, that 
the 800 J. was intended both as a portion, and a ſatisfaction like- 
wiſe as to the reſidue of the grandmother's eſtate, and the depo- 
Vo r. II. 6 R ſitions 
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ſitions of fix or ſeven witneſſes were read, which were very full to 
this point. A e 


To encounter this, on the plaintiff's ſide was read, the evidence 
of the father's declarations before and after the marriage ; that, he 
ſaid, his mother had left 5oo/. at leaſt, to his daughter; and that 
he would give John Wood (the plaintiff) 1000/, and make a man 
of him; and, not above fix weeks before his death, ſaid to the 
plaintiff, thou knoweſt I owe thee a great deal of money, and thou 
ſhall not be wronged of a farthing. 


Lokd CHANCELLOR, 


The plaintiff is intitled, of courſe, to what remains due upon 
the 800 /. 


The doubt is, whether there ought to be an account taken of the 
grandmother's eſtate, 


I am of opinion, there are no grounds to direct ſuch an account, 


If I was to do it, after ſuch a length of time as twenty years, 
for ſo long the grandmother has been dead, it would be laying down 
a rule that muſt create great confuſion. 


The firſt queſtion is, Whether there is a preſumptive ſatisfaction 
of the legacy to the plaintiff's wife, under the grandmother's will, 
by the 8007. being advanced to her by the father on her marriage. 


I do not think any certain rule can be laid down, but the caſes 
muſt depend upon their particular circumſtances. 


" ** 4 There are very few caſes where a father will not be preſumed 


be preſumed to have paid the debt he owes to a daughter, when in his life- 
to have paid time, he gives her in marriage, a greater ſum than he owed her: 


the debt he 3 3 
. For it is very unnatural to ſuppoſe that he would chuſe to leave him 


ter, when in {elf a debtor to her, and ſubject to an account. 
his life-time 
he gives her a greater ſum in marriage. 


22 not The word portion, to be ſure, may imply a fortune out of the 
fortune dut of Father's eſtate; but, on the other hand, it relates likewiſe to what 
the father's e- the wife bring's with her in marriage, and anſwers to the word 
ſtate, but may Dos in Latin; ſo that it is as properly and naturally applied to this 
alſo relate to . JT. 1+ 
what the wife ſenſe as the other, and no argument in favour of the plaintiff is 


n be drawn merely from the term portion being made uſe of in 
er in mar- 


riage, nnd an- the marriage ſettlement. 2 
ſwers to the | 

word Dos in 1 

Latin. | As 
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As to the caſe of Chidley verſus Lee, the ground Sir Tohn Trevor Lord Hard: 


. ch , 
went upon was, that the huſband knew nothing of the legacy to Y 


the wife from the collateral anceſtor, and therefore held it was not of the decree, 

a : - in the caſe of 
ſatisfied by the portion, though it was a much larger ſum than 7," * 
the legacy: But I muſt own I think that was an extreme hard Zi, and fad, 


caſe, and I believe I ſhould have been inclined to determine it he ſhould have 


otherwiſe. | nr hea way 
2 | | termined it 
The other caſe was Barnham verſus Phillips, heard before me otherwiſe. 


240070007 


There the father, a freeman of London, made his will, and divi- A freeman of 
ded his eſtate according to the cuſtom, and the dead man's part he 133 
deviſed among his wife and children; afterwards in his life-time he «ga accord- 
marries one of his daughters, and gives her 1000/. which the court ing to the cu- 


declared to be a ſatisfaction of her orphanage ſhare, but not as to _ EW | 


her ſhare in the dead man's part, becauſe it was uncertain, at the man's part 

. ; - t. among his 

time the will was made, to what ſum it would amoun — 
dren ; after- 


wich WI, i _ 


If the .preſent caſe, therefore, reſted upon the 1 only, wards, he 
I ſhould be of opinion, that the 800/. was a ſatisfaction for the reſi- Bu 2 davgh- 
due under the grandmother's will. | marriage ; 
| | held to be a 
It has been ſaid, the legacy was unliquidated, and no account has — only 
been taken of the grandmother's eſtate to this day ; and if there ſhare, but nor 
were any grounds to think that the reſidue under her will was more © '9 ber thare 
than the fortune given to the plaintiff's wife in marriage, it might ,,; part. 
be a reaſon for directing an account of this eſtate, but 500 J. is ad- 


mitted to be the utmoſt amount. | 


The evidence on the defendant's fide, with regard to the decla- 


rations of the plaintiff and his wife, are very ſtrong, and applied 
directly to the point of ſatisfaction. | 


And, on the other fide, there are only looſe and general de- 
clarations of the father, that he was indebted to the plaintiff. 


Lerd Chancellor decreed, an account of the father's perſonal eſtate, From 1725, 


a . h Lord 
as to the 800/. only, and intereſt at 4 per cent. from the marriage, 3 


againſt his repreſentative ; the plaintiff's council preſſed very much the Grea 
for 5 per cent, but from 1725, the time Lord Chancellor King had e. mne 


A ave never di- 
the ſeals, the court have never directed 5 per cent. rected more 


than 4 per 
cent. intereſt 
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Caſe 313. Vaillant verſus Dodemead, March 4, 1742. 4 Lord 
Chancellor's houſe. 


The defen- T HE bill was to be relieved againſt a collufive aſſignment 


dant — made by the defendant Dodemead, of a leaſe to one Laſcelb, 
Fri, his a Priſoner in the Fleet, in order to avoid ying a ground rent to 


clerk in court, the plaintiff ; the defendant Dodemead examined Mr, Briſtow, 
— 4 clerk in court in the cauſe, who demurred to the plaintiff's inter. 
| terrogatories rogatories, on a Croſs examination, 


for croſs-exa- 

mining him, to which he demurred, for that he knew nothing of the matters ipquired of, except what came 
to his knowledge as the defendants clerk in court, or agent: Lord Cbancellur INS 21 demurrer, and 
ordered bim to anſwer the interrogatorits. 


The demurrer was, for that he knew nothing of the ſeveral mat. 
ters inquired of by the interrogatories, beſides what came to his 
knowledge as clerk in court, or agent for the defendant, in relation 
to the matters in queſtion in this cauſe, and therefore ſubmitted to 
the court, whether he thould be * to anſwer thereto. 


LoRD CHANCELLOR. 


This demar- Theſe demurrers ought to be held to very ſtriet rules; I am of 
rer covers too opinion, there are ſeveral objections to this demurrer, I think it 


88 covers too much, and is very looſely drawn, for all demurrers of 


that he knew this ſort, ought to conclude, that he knew nothing but by the in- 


by theater, formation of his client. 


mation of his 

. The firſt objection made againſt this demurrer is, "That it appears 
in this cafe, that the matters. inquired after by the plaintiff's interro- 
gatories were antecedent tranſactions to the commencement of the 
ſuit, the knowledge whereof could not come to Mr. Briſtow, as 
clerk i in court, or ſolicitor, | 


Where at law The ſecond oliedtion, That this is a croſs-examination, and where- 
the party calls ever at law the party calls upon his own attorney for a witneſs, the 


upon his a 
torney for = other fide may croſs-examine him, but that muſt be only relative 


ober öde muy to the ſame matter, and not as to ather points of the cauſe. 


croſs 3 


him to the © The third abjetiion, That it is too general; for the words are, that 


— he knew nothing but as clerk in court, or agent. 


Council, ſoli- Now, the word agent is very extenſive and uncertain, for no per- 


_— _ ſons are privileged from being examined in ſuch caſes, but perſons 
ey dou of the profeſſion, as council, ſolicitor, or attorney, for an agent 


from being may be only a ſteward, or ſervant. 
examined in 


ſuch caſes, 
but not an I | The 


agent, 
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The fourth objefion, That one of the interrogatories was an en- 

uiry concerning the proving of the deed of aſſignment, which was 

exhibited ; I am of opinion, that he ought to anſwer to this, though 
he ſhould be privileged as to other matters, 


Lord Hardw:cke ſeemed chiefly to rely on the caſe of the South Dolle, on 
Sea Company and Dolliffe, which was this: Mr. Dolliſſe, upon his 8%" abroad 
going abroad, as ſupercargo to the South Sea company, entered into ;,. * 5 
articles, wherein was a covenant from Mr. Doll;ffe, not to demur to 40 ve. 
any bill the company ſhould bring within two months after his re- nanted with 
turn to England, which time was altered to ſix months. . — * 


. , , . would not de- 
mur to any bill they might bring within two months after his return, which was altered een to ſix: 


Gambier, who drew the articles, demurred, as council to the com ny, to Des examicitier him 3 tbe 
demurrer over- ruled, for that what he knew was as the conveyancer — 7 Ves ining him; 


Mr. Do!l;ffe wanted to examine Mr, Gambier, who had ſettled 
the articles touching the time, which Mr. Doll;e ſuggeſts was al- 
tered without his privity or knowledge. | 


Mr. Gambier demurred, as being council for the company, but 
the demurrer was over-ruled, for that what he knew was as the 
conveyancer only, 


It was heard before Lord Chancellor Xing, and Lord Hardwicke 


was Council 1n it. 


For the plaintiff was cited Cutts verſus Pickering, Ventr. 197. * 


Lord Chancellor over-ruled the demurrer. 


Godwin verſus Winſinore, March 10, 1742. Caſe 314. 


A Bill was brought by a widow for a cuſtomary eſtate in land at The father of 


Worceſter ; the huſband's father bought the lands, which were 22 


conveyed to him and D. and the heirs of the father; the father bought cutto- 


dies after deviſing the lands to the huſband in tail; D. ſurvived the ma- freebold 


| lands, which 
huſband. were COnvey- 


ed to him and 
D. and the heirs of the father, who dies, after deviſing the lands to his ſon in tail, who dies; living D. 


the plaintiff, lays the cuſtom for the whole, as her free bench . Lord Hardwicke aid, this was a demand of 


cuſlomary dower out of the truſt of a freehold eftate, and diſmiſſed ber bill. 


— — 
— 


— — — 


* A ſolicitor was produced concerning a raſure of a clauſe in a will, ſuppoſed to be done by 
bis client; but it appearing that this diſcovery, of which he was now about to give evidence, 
had been made before the retainer of him as ſolicitor, the court were of opinion, that he might 
be ſworn ; otherwiſe, if he had been retained his ſolicitor before; the ſame law of au attor- 
ney or council. Cutts verſus Pickering, Ventr. 197. 
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The cuſtom is laid for the wife to have the whole lands 33 
her free bench. 


Lokpd CHANCELLOR. 


| Thata wife It is an eſtabliſhed doctrine now, that a wife is not dowable of x 
15 not dowable 


'ofacraſte- truſt eſtate; indeed a diſtinction is, taken by Sir Joſeph Jekyll, in 
ſtate is now Banks verſus Sutton, 2 P. . 64a,,in regard to a truſt, where it 
2 8 deſcends or comes to the huſband from another, and is not created 
by himſelf; but I think there is no ground for ſuch a diſtinction, 
for it is going on ſuppoſitions which hold on both ſides ; and at 
the latter end of the report, Sir Joſeph Jekyll ſeems to be very dif- 
fident of it himſelf, and reſted chiefly on another point of equity, 


ſo that it is no authority in this caſe. 


In Banks ver. But there is a late authority in direct contradiction to the diſtine- 
8 tion above-taken in Banks verſus Sutton, the caſe of the Atrorney 
Felipe dite. General verſus Scott, before Lord Talbot, Caf. in Eq. in Lord Talbot. 


tion in regard i me 1 38. 
to a truſt, 


where it deſcends to the huſband from another, and not created by himſelf ; but Lord Talbot afterwards, in 
the caſe of the Attorney General verſus Scott, determined directly contrary to this diſtinction. 


In Vernon's caſe, 4 Rep. 1. a wife was held not to be dowable of 
a uſe, before the ſtatute, 


I think the wife here cannot have the cuſtomary dower. 


The only caſe for the plaintiff, is Otway verſus Hudſon, 2 Vern. 
583. there it was free bench, and is ſo called here, but won 
plainly to be only cuſtomary dower. 


Ft is a dying Free bench is merely a widow's eſtate in ſuch lands as the 
ſeiſed of the 


buſband, and huſpand dies ſerſed of, not that he is ſeiſed of during the cover- 


not a ſeifin ture, as dower is. 
during the 


| , I ai © . . 
dle, the wi. There were many circumſtances in the cafe in 2 Vern. 581. 


dow to her and it was decreed, on the endeavour of the huſband, to get 
free bench. the legal eſtate ſurrendered, and refuſal of the truſtees, and ground- 


ed on his will; but as to the general doctrine at the latter end, that 
is not warranted by the decree. 


The demand here is of cuſtomary dower out of the truſt of a 
freehold eſtate, the legal eſtate ſtanding out in D. Lord Hardwicke 
diſmiſſed the bill, but without coſts, 


Ex 


* * 
4 
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Ex Parte Bennet, March 29, 1743. Caſe 315. 


17 NGOOD being indebted in ſeveral large ſums of money to Where a cre- 
Bennet, and there being ſome diſpute as to the quantum of the _ jy" 
debt, Bennet, who apprehended Lingood to be a failing man, came with bis“ 
to an agreement with him in 1741, to refer the diſpute to arbitra- debtor, a fail- 
tion, and articles were accordingly entered into, by which it was 75 mn i 
agreed, to leave to arbitrators the adjuſting the ſum that ſhould be fhillings in the 
due to Bennet, which, when it ſhould be ſo fixed, Bennet was to ory to've 
take of Lingood, at the rate of eleven ſhillings in the pound only qo mba | 
the arbitrators awarded 17007. to be due to Bennet, out of which, and the debtor, | 
deducting nine ſhillings in the pound, in purſuance of the articles, — mw 
there remained 948/. 15. 8.45 was to be paid to Bennet by in- 1 
ſtalments of 25 J. every quarter of the year. Lingedd paid the firſt, pt! Lord 7 
and for the ſecond, gives Bennet two notes payable at a future day, . — of 
which Bennet accepts, but before they were due, Lingood betomes to think the ia 
a bankrupt. Bennet inſiſted before the commiſſioners, that he had t ant 
a right to prove his whole debt of 1700/. but the commiſſioners ſum of the 
doubting whether he ought to come in as a creditor for any more compoſition 
than the compoſition of 948 J. 15. and refuſing to admit him, de _ ; 
| i | proved un 
even for that ſum, unleſs he would give up, for the benefit of the ger the com- 
creditors in general, ſeveral bonds entered into by Lord Clanrickard, miſſion of 
and others, to Lingood, and by him delivered to Bennet as a further * 
ſecurity ; he petitioned the Chancellor upon both theſe points, to- 
be let in under the commiſſion for his whole debt of 1700/, and 


to keep the bonds notwithſtanding. 


Lok CHANCELLOR, 


The queſtion is, Whether Bennet ought to be admitted a credi- 


tor for 948 J. 15. only, which is the ſum due upon the compoſition 
or for the whole 1700 /. 


Bennet's acceptance of the two notes from Lingocd, inſtead of 
the money, is a waver of the particular default in the payment of 
this inſtalment : But then the queſtion is, with regard: to the de- 
faults which have been made fince Lingoud became a bankrupt. 


Now the general. rule of equity 5 with. reſpect tO compoſitions of Where a cre- 
debts, has been rightly laid down, that the court will not diſpence ditor agrees 


— . . . . a 8. > t t k ] ſ: . 
with the point of time in compoſitions ; for where a creditor agrees 0 * 2 


to take leſs than his debt, ſo that it be paid preciſely at the day, and provided it be 


the debtor fails of payment, he cannot be relieved; Eg. Caf. Abr. I. 8 | 

28. ſe, 3. This was in the caſe of common creditors and debtors: andthe debtor 
| | fails of pay- 

ment, the general rule of equity is, that he cannot be relieved 


2 But 
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71 1olh5ad bio e mil 26h iti .. 
But the queſtion here is, ber wen a creditot, and a debtor who 
becomes a bankrupt, by which other perſons are intereſted, the 
creditors at large, 


NX. 
P 


The reaſon Commiſſioners, after a man becomes a bankrupt, compute inte- 
why commil- reſt upon debts no lower than the date of the commiſſion, becauſe 


— 5 it is a dead fund, and in ſuch a ſhipwreck, if there is a ſalvage of 
compute in- part to each perſon, in this general loſs, it is as much as can be 
tereſt on debts expected. 

no lower than 


the date of the commiſſion, is becauſe it is a dead fund. 


Under old as But then the caſe of a compoſition differs, for it is broke by the 
bak =p default of the debtor, as he is guilty of a crime and a tort in becom. 
conſidered az ing a bankrupt; and though the genius and turn of bankrupt acts js 


guilty of a altered of late, yet it is by the old acts of parliament conſidered as a 


crime or tort, 
in becoming Wrong. 
a bankrupt. | | 

Therefore, whatever the accident is, which happens to the debtor, 
it ſhall not affect a creditor, who has compounded to take a leſs ſum 


than the original debt. 


Upon the reaſon and juſtice of the thing, it would be very hard, 
after Mr, Bennet had agreed to reduce his debt to eleven ſhillings in 
the pound, if he ſhould not be admitted to prove the whole 1700/, 


Next queſtion, As to the bonds delivered to Bennet by Lingood, 
before his bankruptcy. | 


If it had been a mortgage aſſigned to Bennet, I ſhould have di- 
reed the mortgaged premiſſes to be ſold, and if the produce arifing 
from the ſale had not been ſufficient, I would have ordered that Ben- 
net ſhould be admitted under the commiſſion, as a creditor for the 
deficiency. 


The doubt is, Whether he can be admitted to prove the whole 
ſum, unleſs he will deliver up the bonds. 


I do not remember this caſe has ever come before me ſince I have 
had the ſeals. | 


If they had been joint bonds from the bankrupt and another per- 
ſon to Bennet, he might have come in for his whole debt under the 
commiſſion, without being compelled to deliver up ſuch joint fecurt- 
ties, as he was entitled to get in what he could from. the co-obligor. 


I do not abſclutely determine the point now, but will direct the 
commiſſioners to inquire what has been received by the creditor Mr. 
Bennet from theſe bonds, and to ſtate likewiſe the nature of them, 
and to certify the ſame to the court, | | 
Bennet 
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Bennet verſus Lee, March 23, 1742. upon a petition Caſe 316, 
for a bill of review, ; 


LoRD CHANCELLOR, 


HIS is a caſe of very great conſequence to the practice of the Where par- 

court, it comes before me upon two petitions ; one is on the = apply for 
petition of Francis Lee, a perſon of full age, who prays that he chan bill, 
may rehear the cauſe which was determined the 28tb of June laſt, vpon new 
(vide ante under the title Bennet verſus Vade,) and that be may like- 8 
wiſe exhibit a bill againſt the plaintiff, one of the heirs at law of Sir a decree, they 
Jobn Lee, to eſtabliſh an entail under the will of Sir John Lee's mult ſhew that 


, it is relevant, 
father in 1690. for its being 


4 E | merely new 
The other is on the petition of Richard Lee, an infant, and a _—_ 
party in the cauſe, who claims under the ſame entail a moiety of em to ſuck a 
an eſtate in Kent, being gavelkind, with his brother Francis Lee till. 
the other petitioner, and as to the freehold eſtates of the late Sir 


Jobn Lee, he claims only a remainder after Francis. 


The original bill was brought by Bennet and athers, coheirs of 
Sir Jobn Lee, to ſet aſide the ſeveral deeds and conveyances by which 
Sir Jobn Lee difinherited them, upon a ſuggeſtion of inſanity and 
fraud, for the conteſt there related to the ſanity, and capacity of Sir 
Jobn Lee, and charged doubly, that if not abſolutely inſane, yet of 
a weak underſtanding, and therefore if the court could not ſet the 
deeds aſide for inſanity, yet for fraud and impoſition upon a weak 
man they might. WAS | nd 


The decree was founded on the latter charge, and the conveyances 
were ſet aſide as obtained againſt a weak and improvident perſon, 
and the eſtate directed to be reconveyed to Bennet, &c. and Francis 
Lee was ordered to join in the conveyance; but Richard Lee as 
an infant had a day to ſhew cauſe after he comes of age. | 


The petition is founded on different: rights; Sir John Lee, father 
of Sir John. Lee, made a will in 1699, and after giving an eſtate- tail 
to his fon, limited to Francis Lee the grandfather of the petitioners; 
the remainder in tail of his Surry eſtate, and the remainder in fte 
of his Kentiſh eſtate. Laa 122 5 for He 

It was infiſted by Mr. Bennet's council, that this remainder to Sir 
Francis Lee, both in the Surry eſtate. and the Kentiſh eſtate, were 
well barred by a recovery ſuffered of the former by Sir Jobn Lee, 
the ſon, on his marriage in 1703. and of the latter in 1718. and that 
conſequently the court will not ſuffer a new bill in the nature of a 
bill of review. 


Vo I. II. DT Naw 
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Now as to Mr, Francis. Lee, he has vo right by the coutſe of the 
court to be let in to make a new defence, or to put in a better anſwer. 
ſo that it is only by a bill of review he can be admitted, and 14 
not unleſs there is new matter diſroveted ſince the laſt bill, and if 


he brings himſelf within this rule, to be ſure he is entitled. 


Two queſtions will ariſe as to him. 


Firſt, Whether the intail in the will of 1690, is new matter, un. 


| known to him at the time of the original cauſe, and came to his 
knowledge ſince. YR 


Serondly, If it did, whether ſo material, as to induce the court to 
put the parties to the expence of a new heating. 


Now it appears to me plainly, that he was acquainted with this, 
antecedent to the publication of the cauſe z for that the will was 
known to him is admitted by himſelf in his anſwer, and taken ng. 
tice of in the bill itſelf, | 3:16f0 


The only way his council avoid it is, that though he had 
notice of the right under the will, yet he had no notice of the ſet- 
tlement and recovery on Sir John Lee's marriage; this is no anſwer, 
for it was incumbent upon Mr. Francis Lee to look out for the li- 
mitations under the ſettlement on Sit Jobs Lee's marriage; for as 
there was a limitation ſtanding out in Francis Lee, whether it took 
effect now or hereafter, it was very youu he ſhould make uſe of 
this title, againſt the heirs at law of Sir John Lee, becauſe fuch 4 
limitation was a ſufficient bar to them, and their bill brought in 
contradiction to this very title claimed by Francis Lee under the will. 


In all theſe caſes, where parties apply for leave to bring a new 


bill upon new matter diſcovered after a decree, they muſt ſhew that 


it is relevant; for the court will not, merely becauſe it is new matter, 


direct a new bill to be brought, where it will be entirely vain and 
fruitleſs. 


Therefore upon a former petition, I directed the tecovery to be 
looked into, that Francis Lee's council might have ſhewrt ſome er- 
rors in it, which they have not been able to do. | 


But then it is aid Sir Jobn Lee was inſane at the time of the re- 
covery ſuffered of the Kentiſh eſtate, fs 1 


'Fo let Mr. Francis Lee bring a new bill upon this footing would 
be moſt extraordinary. FAYE 1 


I will 
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I will lay it down ſo ſttong, that Francis Lee had better loſe the 
eſtate if he had ever ſo good a right, than the public ſuffer from 


ſuch a precedent. 63 5:3 enn 0 


Fot, in the laſt cauſe he brougfit a erof6-bill upon the very point Where a 
of the ſanity of Sir Jobn Lee, and examined a multitude of witneſ- Saal. bz. 
ſes to prove him ſane: and to let him in the next day, and in the amined a 
ſecond cauſe to contradia what he attempted to prove in the firſt, go _— 
would introduce all the perjury in the world : for where the ſame eſtabliſh 4 * 
point came in queſtion, and where he endeavoured to prove in di- particular | 
rect contradiction to what he does now, is a practice the court will Point the | 
never ſuffer * | = | ver ſuffer him 
| | ROY * ia a ſecond 
to oontradict what he attempted to prove in the firſt, as it muſt neceſſarily introduce por ury. 


The great difficulty is with regard to Richard Lee the infant. 


For he comes upon the foundation of that right, an infant has, to Lafante when 
make the beſt defence the nature of the caſe will allow: for when 1d In initled 
infants come of age they are certainly entitled to put in a new anſwer, new anſwer, 
and to make a better defence if they can. Der „ , "wy 

This rule is founded upon the reaſoning of all other courts; where DR” 
the parol is allowed to demur, till the infant comes of age. | 


For at law where even the ſuit is brought by an infant as demand- . 
ant, the courts in ſome caſes will admit the parol to demur, but then caſes will ad- 
they make a difference between droitures, and poſſeſſory actions: mit the paral 


vide the rules of the common law as to the parol demurring in Mar- 4 11. 
kal's caſe, 6 Co. 3. | ERR TY, 
| | brought by the infant as demandant. 


In equity too, even where the infant has been plaintiff, the court This, court 
as in ſome 


has in ſome few inſtances given him a day to ſhew cauſe, as in the few inſtances 
caſe of Sir John Napier verſus Lady Effingham, but then there were given an in- 
ſome extraordinary circumſtances, * . 

; ; 3 r 
There is no ſuch thing as a difference in this court between writscauſe, but it 


of right and poſſeſſory actions, for the decrees here are the ſame, IA 


and one has not more force, or is more binding than the other. — circumſtances, 


8 — * ” 4 
—_ — — — 


* The plaintiff Sir John Napier, an infant, exhibited his petition to Lord Chancellor Parker, 
for leave to bring a new bill, ſhewing that his cauſe had been miſmanaged by his former ſo- 
lieitor, and making out the ſame by affidavits ; the court gave him leave to bring a new bill. 

The defendant Lady Effingham appealing from the order to the houſe of Lords, ſhe was 
let into the poſſeſſion of the premiſſes, which ſhe claimed under a conveyance from Sir 
Theophilus Napier, her firſt huſband and uncle of Sir John, who brought à bill to be relieved 
againſt this conveyance as unduly obtained; but they gave leave to the plaintiff to ſhew cauſe | 
within fix months after he came of age. Sir John Napier verſus Lady Effingham, 2 P. 

Ms. 401. 
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It has been objected, that the infant comes too early, and ought 
to ſtay till he is of age. | | 


I have been looking into a note I have of Sir John Napier's caſe 
by which it appears that Lord Chancellor King, in giving his opinion. 
agreed with Sir Joſeph Jekyll as to Sir John's putting in a better 
anſwer, but diſagreed with him as to amending the bill, and ſaid, 
as he was of age, he might be at liberty to rehear the cauſe, 


The preſent caſe differs, for here the perſon comes before he is of 
age, and prays he may be allowed to put in a better anſwer now, 


An bbs s I am of opinion, provided there is a foundation for it upon the 


proper. in ap. merits, that the infant before he comes of age is proper in applyin 
plying to nn. to put in a better anſwer, = 5 
ſwer, where g 


be might not I do not ſay this is of courſe, but it muſt depend upon circum- 
dome at the ſtances here ; if the infant did not put in a better anſwer now, he 


fame evidence might not perhaps be able to come at the ſame evidence when he is 
hex = _ of age. *Y 1 
fact he wants . 

to examine tio Indeed if it depended upon deeds only, which would be forth 


is of long , Coming as well when he is of age, as now, it would be otherwiſe 
the wineſſes but the witneſſes to Sir Jobn Lee's inſanity, ſwearing to a fact of very 


conſequently, Jong ſtanding, muſt be advanced in years, and may very probably 


— de de. die before he comes of age. ON 
fore he arrives | 8 BR 
at 22. Beſides, deferring it would be putting the infant's eſtate to the 


hazard; for though I do not ſay it will happen in this caſe, yet a 
perſon who is put in as a receiver, may imbezil, or prove inſolvent. 


I ſhall now come to the merits. 


If it reſted ſingly upon the entail, and Sir Jobn Lee was compos 
mentis, when the recovery was ſuffered, it would be very wrong to 
let the infant keep up this conteſt, where no fruit is to be expected 
from it. | 


But it is inſiſted that Sir John Lee was non compos, or if not quite 
inſane, yet ſo weak and of ſuch a mean capacity, that he was in no 
part of his life capable of ſuffering a recovery. 


Now the infant has a right to ſay, my intereſt has not been con- 
ſulted in this cauſe ; for I ought to have been allowed to join with 
the plaintiff, and to have inſiſted on carrying the incapacity of Sit 
John Lee fo far back, as to over-reach the recovery of the eſtates in 
1703 and 1718. | 


Therefore | 
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Therefore he is juſtiſied, in ſaying, that his guardian has miſtaken 
his caſe entirely, and I cannot in juſtice refuſe him putting in a 
better anſwer, and making the beſt defence he can. 


Now this will introduce Mr. Francis Lee's right; for though he Where one 


- . IKE =—_ — 4 1 g - b p 
carmot amend his anſwer, or put in a new one, or bring a new bill, . _ up 


yet if upon a defence ſet another perfon, it ſhould come out fitent with 
you ts juſtica of the be Reps the el of the Kentiſh eſtate is 03 pended up 
ſtill in being, why then Mr. Francis Lee will by the cuſtom of ongb be 
Kent be intitled to a moiety : for there are many caſes where one fails in his 
party ſets up a title inconſiſtent with the title ſet up by another party, OW. | 
and though he fails in his own claim, yet he may appear to have appear to have 


a right to ſomething under the other's claim ; and this court can- a right to 


not conſiſtently with juſtice deprive him of it. 2 
i | | . other's claim, 
I will not abſolutely determine this point now, but will ſuſpend aud in chat 


caſe the court 


that part of the decree which directs Mr. Francis Lee to join in the „ill not de- 
conveyance of the Kentiſh eſtate until this queſtion is ſettled, and prive him of 
diſmiſs Mr. Francis Lee's petition as to every thing elſe. = | 


Gould verſus Tancred, March 23, 1742.  Caſe317. 
24 E plaintiff being a mortgagee in poſſeſſion of Mr. Tancred's It being re- 


eſtate, brought a bill againſt him to redeem, or that he might > oh fel 


be forecloſed ; and it being referred to a Maſter to take the ac- the account 


count, he made his report, which was confirmed as long ago as the — bo | 
year 1736. the defendant petitions: now for a bill of review, upon and mortga- 
three ſuggeſtions: Firſt, That the Maſter in taking the account has gce under a 


not made any reſts, or ſunk the principal of the mortgage. Secondly, WE of s. 


. FR l cloſure, his 
That there are three years omiſſion in the account; and Thirdly, report was 


That there is matter come to his knowledge, ſubſequent to the ma- confirmed in 


. . . the year 
ſter's making his report, though it exiſted at the time. | Lork 73% 


. evicke diſmiſ- 

| ſed the defen- 
Loxp CHANCELLOR. Rs. petirio 
; for 4 bill of 

This is a very unfavourable application when the Maſter's report review, as it 


has been confirmed ſo long, and where the defendant might properly 9 | 


have excepted to the report, upon every one of the ſuggeſtions which agent, ator- 


. : ney and fali- 
he now makes for the bill of review. | 2 * 


A 32 | he ſettli 
It has been ſaid by his council to ſtrengthen the application, that — 


the defendant. being aa unfortunate man, has lain in priſon ſome Ba dave 
part of the time, and forced to leave the kingdom for the reſt, Mater, which 
9 | bound the 
This is thrown in to move compaſſion, for all perſons in the de-. 
fendant's caſe, who are incumbeted, are liable to ſuch accidents, and 
if I was to give any weight to it, a creditor would lie under very 
Vox. II. 6 U great 
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great hardſhips, and the ſaying inverted, for @ lender then would be. 
come a flave to the borrower. : 


Here the defendant's agents, attorney, clerk in court, &c, attend. 
ed the ſettling the account before the Maſter, which muſt bind the 
party, or there would be no end of controverſies : and yet the whole 
tendency of this application is, that all may be ſet loſe again: this 
makes me ſay it is a moſt unfavourable application; but however 
if juſtice is with the defendant, it ought to prevail. ; 


The petition is upon three grounds : 


Firſt, that the Maſter has not made any reſts, or ſunk the prin. 
cipal. 


It is very true the rule of the court in directing an account between 
a mortgagor and mortgagee is, that wherever the groſs ſum received 
exceeds the intereſt, it ſhall be applied to fink the principal. 


Where the But this is often attended with great hardſhips to mortgagees, 
ſum is larger, where, as in this caſe, the ſum was large, 4000. principal, and the 
* mortgagee forced to enter upon the eſtate, and could only ſatisfy his 
forced to en- debt by parcels, and is a bailiff to the mortgagor without ſalary, 


ter on the ; ; ; : 
jen OF ſubject to an account; and thereſore truly ſaid, the Maſter is not 


jects himſelf obliged for every trifling ſmall exceed of intereſt, to apply it to fink 
to an account; the principal; nor do I know that the court has ever laid it down 


nut 1. n for an invariable rule, that the Maſter muſt always in taking ſuch 


obliged for a account make annual reſts, 

{mall exceed I ge): f . 

of intereſt to apply it to ſink the principal, nor is it an invariable rule, that in taking ſuch account he muſt 
make annual refs. 8 ; | 


The leave of Tf a bill of review be brought to reverſe a decree, upon new mat- 


the ere. . ter, in ſuch caſe the plaintiff in the bill of review muſt have the 


fore a bill of leave of the court for filing ſuch bil]; but there is no need of leave, 


review for if the bill of review be brought to reverſe a decree upon error ap- 
new matter a ; 3 ; 
can be filed ; pearing on the face thereof; vide Lord Bacon's ordinances. 


otherwiſe, if 


brought to re- ] take it, this has always been underſtood to be the rule; and 
upon error the courſe of proceedings ſhew it. 
appr on 
the face of it. : . . 
| For when a bill of review is brought for error apparent, the con- 
A defendant X 


may plead the ſtant method is, for the detendant to put in a plea and demurrer, a 


decree, and plea of the decree, and a demurrer againſt opening the inrolment. 
demur againſt ; | 

opening the Inrolment to a bill of review brought for error apparent, and on the plea and demurrer the court 
will judge, whether there are grounds for opening the inrolment, 


So that in effect, you cannot bring a bill of review, without ha- 
ving the leave of the court in ſome ſhape ; for if it is for matter 
5 


appare nt 
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apparent in the body of the decree, then upon the plea and demur- 
rer of the defendant to the bill, the court judges, whether there are 
any grounds for opening the inrolment, if it is for matter come to 
the plaintiff's knowledge after the pronouncing the decree, then u 
on a petition for leave to bring a bill of review, the court will judge 
if there is any foundation for ſuch leave. 


The ſecond ground is, that there are three years omitted in the 
account by the Maſter. 


Now this is likewiſe error apparent, and might have been except- 
ed to, and therefore falls within the ſame rule with the other. 


The third ground is, that there matter came to his knowledge, 
ſubſequent to the maſter's making his report. 


And this is a proper ground for a bill of review, ſuppoſing the 
evidence came up to it, but it turns out quite otherwiſe, this being 
ſo, the petition muſt be diſmiſſed, A 


Il odbouſe verſus Shepley, et e contra, March 17, 1742. Caſe 318. 


"T* HE original bill was brought by Hannah Waoodbouſe to be re- cond Ae, gen 
lieved againſt a bond, obtained from her by the defendant nion, har on 

upon this caſe. che original 
; | bill the plain- 
tiff was intitled to be relieved, and declared, though none of the circumſtances ſingly might prevail on the 
court to overturn her bond, yet they were ſufficient altogether ; but the chief of them was, the encourage- 
ment this might give to diſobedience, and the fraud on parents ; and on the whole decreed it to be delivered 


up 9 be GEE. Lee. Cook in Hotline {df Ez. Pere A2 9 


The defendant who was a taylor by trade, and entitled to a ſmall 
real eſtate of about 147. per Ann. in the year 1730. made his addreſſes 
to the plaintiff, who was then about the age of 26 years, and was the 
daughter of a man who was eſteemed in the neighbourhood to be 
a perſon of ſubſtance, and who could give her about 500. for her 
fortune: the courtſhip had been carried on ſometime before it came 
to her father's knowledge, who as ſoon as he was acquainted with 
it, declared a great diſlike of the match, and forbid the plaintiff gi- 
ving the defendant any encouragement ; notwithſtanding which, the 
courtſhip was carried on in a clandeſtine manner till January 1732. 
when the defendant met the plaintiff at Macclesfield, a market-town.' 
in the neighbourhood, and there at an alehouſe the following bonds 
were executed, no body being preſent except the witneſſes, who 
were two ſtrangers and were called in for that purpoſe, videlicet, © A 
bond from her in the penalty of 6007. with condition that if the 
* above bound Hannah Woodhouſe do, on or before the expiration | 
of 13 months after the deceaſe of her father Robert Woodbouſe, 


according to the uſage and ceremony of the church of England, 
; RT <« eſpouſe 
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d, but (hall happen to marry with ſome other 
«© perſon, then the ſaid Hannob Wedbouſe, thall and will well and 
* truly pay or cauſe to be paid unto the ſaid Ralph Shepley the ſum 
1 of 5000. of lawful Beettfh money, at or immediately after failure 
* of ſuch marriage; but if it ſhall happen that the faid Hannah 
* Woodhouſe ſhall die before the time limited and o.- pre for the 
©. ſaid marriage, then the aid Honnah Wordbouſe ſhall leave and give 
* the ſaid Rab Shepley 104. as a token of her love, to buy him 
© a ſuit of mourning with, then this obligation to be void, or elſe 
* thall remain in full force. | 


A bond from him in the like penalty, with condition, that if 
* the above bounded Raiph Shepley do, on or before the expiration 
* of thirteen moathe after the deceaſe of Robert Woodbouſe, father 
* of the above named Hannah Woodhouſe, according to the uſage and 
* ceremony of the church of England, eſpouſe and marry the ſaid 
% Hannah Woodhouſe, if the ſaid Hannah Woodbouſe will thereunto 
* aſfent, and the laws of the realm permit; or if it ſhall happen the 
* ſaid Ralph Shepley ſhall not nor will not marry and take to wife 
de the faid Hannab W; as aforeſaid, but fhall happen to m 
* with ſome other women, then the ſaid: Ralph Sheplry doth hereby 
« covenant and agree to forfeit, ſurrender and yield up unto the faid 


« Hannah Woodhouſe for het own uſe all his eſtate real and perſonal 
* in Macclesfield park, and booths, or elſewhere by ſea 


or land, but if it ſhall happen that the ſaid Ralph Shepley ſhall 
« die fore the time limited and appointed for the ſaid marriage, then 
<<. the ſaid Hannah Woodhouſe is to have to her own uſe one half 
<« of all the ſaid Ralph Sbepley's eſtate bath real and perſonal that 
he ſhall be poſſeſſed af at the time of his deceaſe, then this obli- 


* gation to be void, or elſe to remain in full force. 
An indorſement on the back of She 


pley's bond: Memorandum, 
that before the ſcaling of this bond that Ralph Shepley doth promiſe, 
** covenant and agree that he will ſettle and aſſure the within named 
«© Hannab Woodbouſe a yearly dower, according to what portion ſhe 
** ſhall have, and make her a good aſſurance as the law directeth, 
either of lands, money or living, that ſhall pleaſe her; if this ſaid 
| have child or children, then ſhe ſhall have 
** one half of his eſtate, and the child or children the other half that 
he ſhall die poſſeſſed of, or that may by any means belong to him, 
or his inheritance, that may either fall to him by ſea or land; and 
if this ſaid Hannab Woodbouſe ſhall marry this Ralph Shepley, and 
have no children by him, then ſhe ſhall pay to Sarah Shepley 20 l. 
« of lawful money as a legacy, and then all his lands, livings, goods, 

3 3 « chattels 
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« chattels, money and any thing that ſhall ever belong to him, or 
« that ever did in his life-time, that has not been received, ſhe ſhall 
« have and peaceably enjoy, and take for her own uſe and at her 
« own diſpoſing both in her life and at her death, unto which I 
« have put my hand. K. S. | 


Upon the examination of the witneſſes to the bonds it appeared 
they differed in their account of the execution, one ſaying the bonds 
were read over before execution, the other that they were not ; one 
that they were exchanged, the other that both of them remained in 
the cuſtody of the defendant ; and in fact at the time the anſwer was 
put in, they were both in the hands of the defendant : after this tranſ- 
action, the execution of theſe bonds remained unknown, and the 
intercourſe was continued till May 1736. when the plaintiff's father 
died, who by his will left her a fortune of about 340/. the 13 months 
expired, and then the plaintiff filed the original bill to be relieved 
againſt her bond, and dying ſoon after, the cauſe was revived by the 
preſent plaintiff her adminiſtrator, | 


The croſs-bill was brought by Raiph Shepley to have ſatisfaction 
for this bond out of the aſſets of Hannah Wordbouſe, alledging he was 
always ready and willing to have married her, but was prevented 
from having any acceſs to her by her brothers. "FLE 


Mr. Attorney General and others for the plaintiffs inſiſted, that this 
bond ought to be delivered up, and relied firſt upon the circumſtances 
of fraud attending the execution of theſe bonds, the inequality of the 
circumſtances of the parties, and the circumſtance of both the bonds 
being now in his cuſtody. 


Secondly, That here was no breach of tlie condition, in regard 
the plaintiff never married any other perſon, and becauſe he had 


not ſhewn any tender on his part, or refuſal on her part, to perform 
the contract. 


fairly obtained, yet that the bond was of ſuch a nature, as that a 
court of equity for public conſiderations, and the general incon- 


ought to ſet it aſide; and it was compared to marriage brocage bonds; 
bonds obtained by ſolicitors from their clients; bonds from young 


improvident matches, and diſobedience to parents, and would be 


215, were Cited, 


Thirdly, That ſuppoſing the condition was broken, and the bond 
veniencies that would attend the permiſſion of ſuch fort of contracts, 
heirs, &c, that it was in reſtraint of marriage, tends to incourage 


void both by the civil and canon law; and the caſes of Key verſus 
Bradſhaw, 2 Vern. 102. and Baker and his wife verſus White, 2 Vern. 
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Mr. Brown and other council for the defendant inſiſted that there 
was no circumſtance of fraud in obtaining the bond, ſufficient fo; 
a court of equity to ſet it afide : that ſhe was of full age; that it was 
a ſuitable match; that the obligations were mutual, which ſhewed ng 
defign of fraud : that the bargain appeared to be moſt beneficial on 
her ſide; that as to the breach of the condition, there is no occaſion 
to prove a tender at law, for a plaintiff may declare generally upon 
the bond, and the defendant muſt have pleaded performance, pay. 
ment, or a tender and refuſal, and from the circumſtances it a 
pears he was always ready to have performed his contract: that 28 
to the neceflity of marrying, although the condition is inaccurately 
penned, yet upon the whole it appears to be the intention and agree. 
ment of the parties, that the bond ſhould be forfeited if ſhe refuſed to 
marry the defendant: that there was nothing improper or un- 
reaſonable in this agreement; nor doth this caſe fall within the in- 
conveniences in the caſes which have been mentioned ; for being of 
full age ſhe had a right to diſpoſe of herſelf, and if ſhe parted with 
the liberty of marriage, it was for a valuable conſideration ; that this 
was a contract for the breach of which (if there had been no bond) 
damages might have been recovered at law : which likewiſe the ec- 
cleſiaſtical courts would enforce, conſequently neither unequitable 
nor improper, nor can the adding a penalty vitiate the contra 
itſelf : that ſuch penalty ought to be conſidered as the ſtated damages 
ſettled betwixt the parties themſelves : that the arguments drawn 
from the reſtraint on marriage, the promoting improvident matches, 
and diſobedience to parents, prove too much, becauſe they tend to 
ſhew that all ſuch contracts are void in themſelves, which they cer- 
tainly are not. The caſe of Atkins verſus Farr, vide 1 Tra. Ack. 287, 
were cited as in point, before Lord Hardwicke, Feb, 28, 1739. in 
that caſe the defendant Farr had given the plaintiff's daughter in her 
life-time a bond in the penalty of 500/. conditioned for the payment 
of 500/, if he did not marry her within the twelvemonth from the 
date of the bond; the defendant did not marry her within the time, 
but clandeſtinely got the bond from her ; ſhe died ſoon afterwards, 
and the plaintiff her mother took out adminiſtration to her daugh- 
ter, and brought a bill for the 500 J. and inſiſts that upon the breach 
of the condition the bond became abſolute, and the 5001. veſted in 
the daughter, and was tranſmiſſible to the plaintiff as her repreſen- 
tative; the defendant inſiſted that the obligee was an orange girl at 
the playhouſe, and a common ſtrumpet, that it was furpis contraclſus, 
and ought not in a court of equity to be carried into execution, but 
failed in his proof: the Chancellor was of opinion that it was a good 
bond, and the penalty in the nature of ſtated damages between the 
parties; and therefore decreed the defendant to pay the 5001. to the 
plaintiff as repreſentative of her daughter the obligee. 
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LoRDp CHANCELLOR. 


This is a new caſe, and in the decree which I ſhall make I ſhall 
not found myſelf on any circumſtances of actual fraud appearing in it; 
for though there may be ſome ſuſpicion ariſing from the manner of 
the execution of this bond, yet I think there is not ſufficient founda- 
tion to decree on the actual fraud; the parties being both of full age, 
the bonds mutual, and their circumſtances not greatly unequal, 


And as I ſhall go upon the nature of ſuch bonds, I ſhall begin * 
mentioning the points I give no opinion upon at preſent. 


Firſt, I do not give any opinion what would be the judgment of 
this court on ſuch bonds entered into by parties both equally ſui juris, 
having an abſolute power over themſelves and their fortunes, and 
where the parents are not living ; neither do I give any opinion that 
ſuch bonds would be void in all cafes between perſons not ſui juris to 
all purpoſes, though this caſe and Atkins verſus Farr fall under very 

very different conſiderations, for that was of the firſt kind before 
mentioned; but there was alſo ſomething of the præmium pudoris, 
and his defence was her bad character, which was not proved: 
though indeed that caſe is contrary to the general rule of the civil 
law : in the preſent caſe I am of opinion that I ought not to decree 
ſatisfaction of this bond on the croſs- bill, but direct it to be delivered 
up to be cancelled on the original bill ; and the points upon which 
I found my judgment are theſe, 


That bonds of this ſort where parents are living, are liable to great 
fraud and abuſe ; that to decree in favour of ſuch a bond would be 
a great encouragement to perſons to lie upon the catch to procure 
unequal marriages, againſt the conſent of parents, and though they 
dare not ſolemnize the marriage in the life-time of the parent, but 
only engage the affection, and draw the unfortunate perſon into a 
bond to forfeit their whole fortune, as is the caſe here, yet it is of 
mw 3 conſequence, and tends to bring great misfortunes into 
amilies. 


Another principal ground of my opinion is, that this tends to 
incourage diſobedience to parents, and indeed is a fraud and impo- 
ſition on the parent, though there is no actual fraud as between the 
parties. 


In this caſe ſhe lived with her father, and was dependant on him Tuongb , ; 
for her portion, and he conſidered her as a child to be advanced, and parent has no . 


8 - is power to pre- 
ough a parent has no power by law to prevent the marriage of his Pow dog auf 


child, yet it is expected that ſhe ſhould take his conſent and appro- riage of his 


bation, and by the laws of ſome countries that is made neceſſary. child, yet his 
| conſent is ex- 


peed, and by the laws of ſome * neceſlary. 
| 


7 


AKH . i N * | 4 


Compared to Tt is therefore a fraud on the father, who thinks his child haz 
the — ſubmitted to his opinion of the match, and in that opinion, 'make 
before mar. @ proviſion for her, to advance her in marriage, which, had he 
ridge to return Known of the bond, he would not have done, Or might have done 
g 333 ne in ſuch a manner as would have prevented the marriage; it i; 
the fraud was therefore in fraud of the father's right of diſpoſing of his fortune 
nut between among his children according to their deſerts, and may be compared 
fog — to the caſes of bonds given before marriage to return a part of the 
but on the pa- portion; for there is no fraud in thoſe caſes between the contracting 
rents of one parties, but on the parents or friends of one of them, who are de- 
being deceiv- ceived by ſettling lands equal to the and that appears to be given, 
ed in this re- and for that reaſon ſuch bonds have been ſet afide : Another ground 
2 8 of relief, is the penalty; for this differs greatly in the reaſonable- 
court to ſet neſs of it from executory promiſes, where the jury can conſider the 
ſuch whole caſe, and whether the party has been unwarily drawn into 
I ſuch a contract or not, and the change of circumſtances ſince the 

execution, and give damages accordingly ; and though it has been 

truly ſaid, that a great alteration of circumſtances or character, 

would be a ground of relief here, yet that cannot be offered at 

law againſt the penalty, and bonds tend in themſelves to prevent 

ſuch circumſtances from being properly confidered ; bonds of this 

ſort therefore deſerve leſs favour upon this account, though per- 


haps that alone would not be ſufficient to ſet them aſide. 


* 


As to the caſes cited, none of them come up to this, 2 Yern. 102. 
the reaſon of that caſe was, the inequality of circumſtances, and the 
party's being a ſervant, and the danger of admitting ſuch tranſactions 


into families; Baker verſus White 2 Vern. 215. went upon the ge- 
neral reſtraint of marriage. | 


There are ſome circumſtances further attending this caſe, which 
makes it unfavourable : 'The bonds are executed in an ale-houſe, 
where ſhe had no friend; two ſtrangers are called in to witneſs it; 
and the witneſſes differ as to its being read over: The bond execu- 
ted by him was, at the time of her death, in his hands; one wit- 
neſs ſays, it was left in his hands at the time of the execution, and 
there is no evidence how it came into his hands; he ſays, by his 
anſwer, ſhe gave it him, but even that is an evidence of the great 
power he had over her, and if there was no mutual obligation, there 
bad been no colour to ſupport this bond. 


I am therefore of opinion, that on the original bill the plaintiff 
ought to be relieved; and I fay the fame in this caſe as Lord Cowper 
did in Floyer verſus Lavington, 1 P. Wms, 268. that though none of 
theſe circumſtances ſingly, might be ſufficient to overturn this bond, 
yet, altogether, they are ſo; but the chief of them, and which has 
great weight with me, is the encouragement this might give to diſ- 
obedience, and the fraud on parents, 


I As 


in the Time of Lord Chancellor Hinnwicke.  - wat 


As to the caſe made by the croſs-bill, I am not very clear that Lord Har. 


here is a ſufficient breach of the condition; the breach inſiſted on 1 
| „ Whether a 


muſt depend on the firſt part, for in the ſecond, it is conjunctive, breach of the 
and the payment of the 5oo/. is connected with that; and if it condition 


reſts on the firſt part, the whole penalty is forfeited, not the 500/. (2 os 
and, it is pretty ſtrange to think, that it was agreed, if ſhe mar- witom b.. 
ried another, that ſhe ſhould loſe 500/. if ſhe only refuſed to {9's ſhewing 


marry the plaintiff, ſhe muſt loſe 600/. I therefore muſt have decreed 4 4 y : 
the 600/. penalty, which would have been very extraordinary. As writing, or 


to the tender, I doubt whether a breach could have been aſſigned, ſending, and 
without his ſhewing a tender of himſelf, by writing, or ſending ; aten mut 
though, by the circumſtances of this caſe, a perſonal tender might have been an 


have been excuſed, and I ſhould think the aſſent of the man muſt _ * 
have been, in this caſe, an actual propoſal, and the firſt act, like the 6:6 ac. 
caſes put by Lord Coke upon frank- marriage, where the modeſty of 


the ſex is conſidered by the common law. 


As to coſts: I think it would be too hard to make him pay them, 
as here is no actual fraud, and he might think he had acted fairly 
by her; ſince therefore I decree this chiefly on publick and general 
conſiderations, there ſhall he no coſts on either fide. p 


Lord Chancellor decreed the bond to be delivered u p to be cancel- 
led, and diſmiſſed the croſs- bill. | | 


Harvey verſus P bilips, April 7 4, 1743. On Exceptions. — 


| A purchaſer 
IT had been referred to a Maſter, to ſee whether a good title made an ob- 


could be made to a purchaſer ; the Maſter reported in fayour of tie for want 


the title; ſeveral exceptions were taken, and among the reſt, that of a deed, 
a deed of bargain and ſale, ſaid to be inrolled at the chapel of the = 
Rolls, and which is very material to make out the title, is not to at a publick 


be found there. | 2 yy 
couid not 


| | | | | found ; a 
A copy of this very deed, taken at the Rolls in 1632, and atteſted of it, 3 


| . : 1632, atteſted 
to be a true copy by five witneſſes, was produced now in court. 103% ne 


one by five 


Lokd CHANCELLOR. witneſſes, 
produced in 


If the original had been in the hands of a private perſon, r 
might have been ſome doubt; but where it appears to have been of opinion, 
lodged in a public office, and the copy is fo very ancient, I am of he been 
Opinion that it would have been ſufficient,. even if there had been ſoficient, even 
no atteſtation to the copy: Vide 1 Mod. Medlicet verſus Joiner 4. a K 
and 6 Med. 22 5. the two laſt ſections in the caſe of Szazyon verſus 


Davis. 


„ Vo 1. II. | 6 Y Weed 


Caſe 320. Mood verſus Freeman, Abril 1 5, 1743. 9 
XN exception was taken by a ſequeſtrator to a Maſter's report, 


A becauſe he had not allowed him fix ſhillings and eight pence 
a day for his trouble, . 


% 


Lo RD CHANCELLOR, 


A ſequeſirator I do not remember that fix ſhillings and eight pence is an ab- 
is not intitled ſolute ſtated fee, to all ſequeſtrators, whether the effects ſeized un- 
to a ſtated fee . - 

of 65. 84, der the ſequeſtration are large or ſmall; and as the ſequeſtrator, in 
a day for bis this caſe, has not got in 401. in almoſt two years, I think the groſs 


fee. ſum the Maſter has allowed him, is ſufficient for his trouble, 


Caſe 321. The Marchioneſs of Blandford verſus The Dowager Dutcheſ; 
of Marlborough and 22 April 21, 1743. 


Nl ID,» . A 2 . 4 2p 904 7 
Where a per- Bill 002 te 8 e EN "mano S, 1a ds; '& part of 
ſon had a A the truſt eſtate of the firſt Duke of Marlborough, and ſettled 
Pake a join. upon the Marchioneſs in marriage with the Marquiſs of Blandford, 
ture without made up a clear 3oool. a year out of the aſſets of her late huſband, 
re frown whilſt he was in poſſeſſion, or out of the aſſets of Harriet, late 


ges impoſed, Dutcheſs of Marlborough, or out of the aſſets of the preſent Duke. 


or to be im- 


8 Tbe caſe ariſes principally upon the will of the firſt Duke of 


otherwiſe; Marlborough, made the 19th of March 1721. this was a very ſtrict 
this cocs not ſettlement of his real and perſonal eſtate ; he made the perſons who 
lach as ar Were then in being tenants for life only, of the whole, among 
fixed and cer- which were Harr1ot, late Dutcheſs of Marlborough, and her ſon, the 
_ but the Marquiſs of Blandford. ee :c54 

land tax, 40011 BY 5 . 

though a fluc- | 


tuating one, There were certain powers given to each particular tenant, and 

is Clearly ond of the powers is ſpecially given to the Marquiſs of Blandford, to 

power. make a jointure in his mother's life-time, not exceeding 40004. 
per ann. and this to ariſe out of land which he was ſeiſed of, or out 
of perſonal eſtate when laid out in land. 


After the death of John late Duke of Marlborough, Lady Godol- 
pbin was in poſſeſſion, and the Marquiſs of Blandford, her ſon, in 
her life-time, married the preſent plaintiff, and by articles of mar- 
riage, he covenanted to ſettle out of the eſtate of the late Duke of 
Marlborough, to the yearly value of 3000. for a jointure, over and 


above all repriſes, purſuant to the power given him under the will 
of the late Duke of Marlborough. 


Fuh 


, 


oy 
? 


| A 1 Ry f\ o | * f þ 
in the Time of Lord Chancellor Hazowicks. 


July 7, 1729- A ſettlement was executed, or deed of appoint- 
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ment of the lands, which recites the will of the Duke of Mar/bo- 


rough, the Letters of Denization of the plaintiff, to enable her to 
take lands; recites the conſideration of marriage, and covenants that 
the lands ſhall produce to the plaintiff, 3000 J. per ann. clear of all 
reprizes. | | Ms EY 8 


The plaintiff entered into the lands after the death of the Mar- 
quiſs of Blandford, and continued in poſſeſſion till ſne married Sir 


William Il indbam, who then received the rents and profits till the 
time of his death, but have not produced 3000 J. a year; and com- 


munibus annis there has been a deficiency of 600 I. 
| The firſt queſtion, What is the true conſtruction of the power ? 
Secondly, What is the conſtruction of the articles ? 


' Thirdly, Whether upon the proofs, there appears to be any defi- 
ciency in the annual value of the lands ſettled in jointure. 

Fourthly, Whether the plaintiff has a right to have this deficiency 
made good againſt the ſeveral defendants. 8 


The words of the power: Provided alſo, and my will and mean- 


ing is, That Lord Rialton ſhall in his life-time be impowered by 
e any deed or deeds, in the preſence of two witneſſes, or by will, 
c. to ſettle upon any woman, Cc. he ſhall marry, for her 


« jointure, not exceeding 4000/7, per annum, without any deduc- 


tion or abatement for any taxes, charges, or impoſitions, impoſed, 
* or to be impoſed, parliamentary, or otherwiſe, ſubje&t neverthe- 
* leſs to leaſes in being at the time of ſuch jointure made.” 

I think both ſides are miſtaken in the conſtruction of the power. 


For the plaintiff's. council carry it too far, in extending it to a 


clear rent-charge, and have infiſted upon deducting for every little 


ſum laid out in manuring, or any way relating to the land. 


And, on the other hand, the defendant's council have narrowed 
it too much, by inſiſting taxes and impoſitions ought to receive a 


limited and reſtrained ſenſe, and mean ſuch taxes as are fixed, 


and certain in their nature, which the land tax is not, being a 
fluctuating one. | 


I think the land tax clearly within the power, for it would be very 


[ 
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ſtrange, when there are the words, impoſed or to be impoſed, that . 2 + 3 750 
a noted) 
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CC 


the principal, and moſt confiderable publick tax ſhould be intended, 
1 


1 

i, 

I 
7 


15 | | Acc DF” ae Sp, * 


— 


— 


charges, ordi- pay all charges ordinary and extraordinary. 


cannot bind Opinion; but then the judges ſaid, if it had been in the caſe of 3 


+ N : 4 
| | | 8 tec {4 "4 . 
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jo. 


ſhe ſhall have Jointreſs muſt 
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to be excluded. Vid Brewſter verſus Kidgill, Carthew: 438, 1 
| Salk, 198, $NA ee e eee 
Abbe, by There was a cauſe in this court betiveen the Bi/bop: of Oxfirg 
to pay als and Wiſe, in 1698. Where the biſhop covenanted, that he would 


nary, or ex- 4 | | 

— — 25. Lord Somers conſulted with Lord Chief Juſtice Treby, and Mr. 
jet himſelf to Juſtice John Powell, who were both of opinion, the biſhop was 
— — not liable to pay the land tax; and the decree was according to their 
his ſucceſſors ; common perſon, it would have been otherwiſe, becauſe he can bind 
ret his heirs, but a biſhop cannot bind his ſucceſſors. 


the caſe of a 
common per- 


— _— Now a perpetual tax has, and may be laid upon land, as for re. 
his heirs, Pairing bridges, &c. but though certain and permanent when fixed, 


yet not certain at what time it may be ſo fixed, 


The beſt rule is to conſtrue the power as referring to ſuch axe; 
as were in being at the time the articles were executed. 


If by avy ac- The jointure is not to exceed in the whole the annual value of 
cident after 4000. and, in my apprehenſion, the value of the land is to be 
the execution eſtimated as it ſtood at the time of the power: If, by any accident 
chert js an e After the execution of the power, there ſhould have been an exceſs, 
ceſs in the jt would be for the benefit of the jointreſs: By parity of reaſon, 
ee if there ſhovld be any deficiency, by inundation or caſualties, the 
jointreſs, . 

acquieſce under it; to conſtrue it otherwife, would 

the benefit; e make theſe powers defultory. - 


contra, if there 
is a deficiency 


by caſualties, Upon the firſt queſtion, therefore, the meaſure of the charges the 


the muſt ac- jointured eſtate is to be freed from, muſt be taken from the valuation 
quieſce under 


. at the time of the execution of the power, and of ſuch charges as 
were then in being. 


o 


The ſecond queſlion is, As to the conſtruction of the articles? 


A great inaccuracy in the Drawer of the articles, for want of 
purſuing the power; -nay even the articles and ſettlement have not 
fo much as the ſame words, but differ in many places: and yet, 
1 think, they ought both to be conſtrued fo as to make them conſiſ- 
tent, and by this means, I ſhall have ſome reafons for what I ſay, 
and ſome foundation to ſtand upon. 


On the part of the defendant, an advantage has been attempted 
to be taken from this expreſſion, that the jointure ſhould be clear 
of repriſes, 2 | 8 

| _ Now 
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Now the word 1 epriſes is of a very uncertain ſignification, Repriſes muſt 
and erg to be cane N ſubjeffam materiam. be conſtrued 


ſecundum ſub= 
a : . HO mate- 

--P or her genuine meaning of the word, 1 ide Cowell s Interpreter, Cowell's Inter- 

and Blount's Law Di&ioary: But the fees of ſtewards or bailiffs 7" — 
mentioned there as an out-going, muſt mean the fees of ſtewards DS,. 
or bailiffs of the crown: Sir Henry Spelman is a far better an- explain the 

tiquary and critick than either of Gam, _ he has not the word — = 
in all his OY: Spelman has 

not the ward 


in all his 


The articles begio with a | recital: [of 4 power, and the intended Gloſary. 
marriage, and the meaning of this inaccurate drawer, under the 

word repriſes, was to take in taxes, charges or impoſitions, impoſed 

or to be impoſed,” parliamentary or otherwiſe, according to the ſub- 

jet matter, 6d A to the n to which it refers. 


Nothing i is clearer, than that the Marquis intended to ſettle — . Berg 2 5 
n EE WEEN | N „ 


And if the 0 of the articles ſhould be doubtful, from Articles are 
the uncertain fignification of the word repriſes, yet taxes inferted on i 


in the ſettlement may explain the meaning; and this way of rea- minutes ooly, 
ſoning will hold better in this court, becauſe: articles are conſidered which the ſet- 


tlement may 


here as minutes only, and the ſettlement may afterwards explain explain more 
more at large the meaning of the ſame parties. — at large. 


As to the third and fourth queſtion, relating to the deficiency, 

though the plaintiff took a collateral covenant from the Marquis of 
Blandford, that the land ſhould continue of the value, yet this bas, 
nothing to do with the power ; for to make a covenant amount to 

an execution .of the pawer, is not agreeable to the rules of con- 
ſtruction in this court. 


Therefore the plaintiff muſt rely upon the articles, and if a defici- No difference 


ency appear there, they are executory, and nat exccuted;. and there tices unexe- 
is no difference between articles unexecuted in toto, or in part only, cured in toto 


for all the caſes go upon this ground, that what is covenanted to be 3 - 


done, is conſidered as done; the ruling caſe in this reſpect, is Co- court goes up- 
ventry verſus Coventry, Vide Max. in Eq. at the latter end, gr w—_ 


covenanted to 


Lady Ch ford and Lord Burlington, 2 Vern. 379. | de done, is 


. as 
done. 


The plaintiff's council have inſiſted, the is intitled to be relieved The inaten- 


under the head of miſtake, and I think very rightly, for the inat- _ — — 1 


tention or laches of a matried woman, cannot hurt or affect her „man can- 
right, | not hurt her 
right. 
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As this is my opinion upon the whole, oo |, 


I muſt declare that the plaintiff by virtue of the power under the 
Dukce's will and the marriage articles of the 13h of April 1729. * j, 
entitled to ſuch a jointure out of the truſt eſtate ſadject to the (iq 
** power, as at che time of executing the Haid articles was of the yearly 
value of 30001, free from all incumbrances, rent charges, rentz 
e ſeck, fee farms, quit rents, annuities, ſtipends to minifters, penſions 
and procurations payable thereeut. e 


« And alſo free from all parliamentary taxes, or impoſitions of 
; © ſuch nature and kind as were in being at the time of exevuting the 
ſaid power : and particulatly from che land tax then in being. 


And I decree that it be referred to a Maſter to inquire and certify 
whether the lands and venements compriſed in the artictes were at 
the time of the execution of the ſaid articles of the yearly value of 
30001. according to the rule herein before declared and laid down, 
and if not, what was the deficiency thereof, and to be made good 
out of the truſt-eſtate according to the ſaid power. 


And let the defendants the truſtees, with the approbation of the 
Maſter, ſet out and convey lands and tenements of an annual value, 
equal to fuch deficiency, according to the fruits of the ſaid power t6 
the plaintiff for her life, in full of the reſidue of her jointure. 


Caſe 2. „ Falliant verſus Dodemede, May 2, 1742. 


As at lw an H E plaintiff claims under a term for years which originally be- 
aſſignee of a longed to one Herbert, and after having been granted to dif- 
fm ey ©" ferent-perſons at laſt veſted in one Charles Grake, his reſiduaty leg. 
thereby get tee, and one Sedgewicꝶ his executor: In May 1727. Suan Grakt 
rid of his ſub · created a new term out of the old by granting an under-leaſe to Rich- 
_—_ reve ard James for 36 years, rendring the rent of 70/. per ann. The ex- 
nants which ecutor of Charles Grake did not join in this leaſe, and therefore only 
2 mw the equitable: intereſt in the houſes paſſed by it. In 1728. Richard 
he may do it James made a mortgage of theſe houſes to Valliant; afterwards on 
in equity, the 3 ½ of May in the ſame year, Suſan or her repreſentatives by in- 
EG denture aſſigned to Valliant a term of 39 years and a half, together 
with another reverſionary term of 20 years in theſe premiſfes, ſo that 
Valliant became not only mortgagee under Richard James, but was 
entitled likewiſe to the rent of 70/. per ann. which before belonged 
to Suſan; Sedgewick was no party to this deed: ſoon after the 
execution of the laſt deed Richard James built ſome new houſes upon 
the premiſſes, in conſideration of which Valliant agreed to pay him 
a rent of 20 J. per ann. and in order to ſecure the payment of this 
rent in 1730. Valliant demiſed the premiſſes to Rewſe in truſt to pay 


I | 20 |, 
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20l. per ann. to Richard James, and as to the reſidue for the benefit 
of Valliant. TR 
The conſequence of theſe things was, that as matters then ſidod 
Valliamt would have had a remedy againſt Richard James for the 
701. per ann. and Richard James would have been entitled to a de- 
duction of the 20 J. per ann. 


In July 1731. Richard James makes an aſſignment to Dademede of 
his equity of redemption in the 36 years term, and alſo of the rent of 
20). per ann. by way of mortgage for ſecuring 300 /. lent by Dode- 

' med? : in the mortgage deed was an exception of the rent of 20/. 
per ann. and likewiſe of four houſes which Janes had lately built. 


On the 17th of July 1733- other ſums were advanced by Dodemed: 
to Richard JT ameès, amounting in the whole to 1 300 J. or 1 400 3 


In a ſhort time after Dodemede enters into poſſeſſion as mortgagee, 
and whilſt he was ſo poſſeſſed, paid the rent of 70 J. per ann. to 
Vnlliant. ws ay | 99 


In 1737. 4 fre broke out which .cenſumed five of the houſes, but 
Dotlemede had inſured ſome of them, | 


About this time Dodemede made a propoſal to Valliant to ſur- 
render the premiſes to him, and in order to induce him to it offered 
that he ſhould have the inſurance money, amounting to 2 50 J. and 
that he would ſell him the rent of 20 J. per ann. for 3c0/. and that, 


if he would not agree to do it, he would aſſign the premiſſes to any 


body, 


Valliant rejected this propoſal without making any on his ſide, 
and applying to the fire-office for the 2 50 J. inſurance, upon Dode- 
mede's refuſing to rebuild the houſes which were burnt, and Valliam's 


agreeing to do it, the fire-office paid Valliant the money accord- 


ingly, 


Dodemede took a good deal of pains to find out a perſon who 
would accept of the aſſignment, and at laſt prevailed upon Lomax, 
a ptiſoner in the Fleet, for the price of four guineas to accept of at, 
and Dodemede made an aſſignment of it accordingly : from that time 
Dodemede never received any part of the profits of theſe houſes. 


The bill is brought by YVe/liant and others againſt Dodemede and 
others, praying amongſt other things that the aſſignment made by 
Dodemede to Lomax might be ſet aſide as fraudulent, and in canfe- 
quence of it that Dodemed? ſhould be obliged te pay the rent of 70 . 
fer ann. to Valltant, 

| LoRD 
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Lord CHANCELLOR, 


As to the arrears of rent incurred before the fire, it is extremely 
plain, that Dodemede is liable to make ſatisfaction to the plaintiff 
becauſe during that time he was in poſſeſſion of the rents'and profit 
of the eſtate ; however as he has made an aſſignment to Lomax, Val. 
liant has no remedy for theſe arrears at law, and is under a neceſſity 


of coming into this court for its aſſiſtance. 


The next queſtion is, whether Valliant is entitled to the aid of 
this court to recover the arrears which incurred after the fire, and 
before the aſſignment to Lomax; and though it is more doubtful 
than the other queſtion, yet I am of opinion he is intitled ; for not- 
withſtanding the accident of the fire, Dodemede continued in poſſeſſion 
of the houſes which were unburnt, and received the rents of the 
under-tenants, and was certainly liable therefore at law ; and as Va. 


liant cannot diſtrain on account of the aſſignment to Lomax, he ought 
to have the aſſiſtance of this court. | | 


But there is a great difference in regard to the arrears incurred 
fince the aſſignment to Lomax ; and it would be going too far if the 
court was to affiſt the plaintiff againſt Dodemede in this reſpeR, for 
the law ſays an aſſignee of a term may aſſign, and thereby get rid of 
his ſubſequent rent, and the covenants which run with the land; 
and if it be fo at law, it is reaſonable he ſhould in equity, which in 
caſes of this kind follow the law ; though indeed it is true, that in 
ſome ſort of aſſignments made by tenants the court has interpoſed. 
Vide Treacle verſus Coke, 1 Vern. 165, and Philpot verſus Hoare, Nov. 
26, 1741. Vide ante, p. 219. | | 


But theſe caſes are diſtinguiſhable from the preſent, and par- 
ticularly the laſt, for the great point there was, that the party to 
whom the aſſignment was made, or pretended to have been made, 
acted really as an agent only for the ance; there was no propoſal, 
as in the preſent caſe, to ſurrender up the premiſſes to the landlord, 
and if there had, the court declared they ſhould not have relieved. 


Whereas here there was an expreſs offer by Deodemede to ſurrender 


the premiſſes to Valliant on certain terms, which by no means appear 
to be unreaſonable, 


Beſides too here was a general calamity, and an unforeſeen one 
from fire; and as Dodemede lent to James 1300 l. or 1400/1, upon the 
eſtate, which he is likely to loſe, it would be extreamly hard to 
oblige Dodemede to pay the 7o/. rent, ſince the aſſignment to Lomax, 
eſpecially as Valliant has received the 250/. from the fire-office, not- 
withſtanding. Dodemede made the aſſurance. | 


The 
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The laſt queſtion relates to the 20 /. per ann. which was agreed to 
be paid by Valliant to Richard and 3 whether it ought not to 


be deduct. out of the 70 4 fer ann. 3 


am of opinion that it ought, berg is entitled to it, the repre- 
{entative of Ricbard, James, or the defendant Dodemede ; for it is the 
ordinary direction of this court, that ſuch fart of demands ſhould be 
ſet one againſt the other. 


B Elizabeth Hawkyns, widow of Philip Hawkins, verſus Obyn, Caſe 323. 
executor of Philip, May 7, 1743- 


"HIS cauſe came on before the Chancellor _—_ appeal from A huſband 


may diſpoſe 
the Rolls. | of a poſhbilc 


in equity, if 

The queſtion aroſe out of the follow , covenant entered into by aligned fo a 

Philip upon _ marriage with the plain 9 

but ĩt muſt be 
He covebants for himſelf with truſtees, © that as well the 6000 J. an aſſignment 
portion with Elizabeth his wife, as all other ſums of money ihe 7 mag 

« which ſhould be given or bequeathed to Elizabeth by any of her and not reſt 

relations during her coverture, ſhould immediately after the deceaſe * _=_ > $a ueany 

of Philip be paid by his heirs, executors, Gc. to truſtees, in truſt grodion of 

eto place out the ſame at intereſt on land or government ſecurities, words in a 

e and the intereſt thereof to be applied for and towards the main-enant. 

© tenance of the children of Philip by Ekzabeth, and the remainder 

of ſuch intereſt, if any, together with the whole 6000 J. to go 

© or be paid equally among his children, except his eldeſt fon, to 

* ſons at 21. to daughters at 21, or marriage; and in caſe of the 


death of any of them before time of payment, to the ſurvivors, 


* Provifo in caſe there ſhould be no iſſue, then the 6000 l. and 
< all other ſums of money, that during the marriage ſhould be given 
« to the ſaid Elizabeth, ſhould be enjoyed by him the ſaid Philip 
A — Hawking, his executors, adminiſtrators and affigns, to his and their 

* own proper uſe and behoof. 


On the 4th of June 1730. Mary Ludlow, mother of Elizabeth 
made her will, “and bequeathed to 1 5 ſon and daughter Elizabeth, 
and Philip  Howkyns, 20001, to be enjoyed by them and the 
© ſurvivor of them, and if there was no iflue of her ſon and daughter, 
* then ſhe deviſed, after the death of the ſurvivor of Philip and Elixa- 
” „ beth, the 2000, to her executor, and directs the legacy to be paid 

one half 15 months after her deceaſe, and the remainder in two 
bears and a quarter, and D. 8 1 Ladkow ole EXECU= 


* tor, 
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CAS ES Argued and Determined 
Lambert Ludlow paid 1000 J. in the life-time of Philip Hawhyn, 


Philip Hawkyns the huſband died, but left no iſſue ; and by his 
will © deviſed the 1000 /. which remained unpaid by Lambert Lud. 
* kw, to his wife, to be diſpoſed of as ſhe ſhall think proper, and 
* bequeathed all the reſt and reſidue of his real and perſonal eſtate 
to his nephew Thomas Hawkyns when he attained 21. and then 
* made him his executor, and in the mean time deviſed all his real 
and perſonal eſtate to Ohin in truſt for Thomas Hawkyns, 


It was heard before the preſent Maſter of the Rolls on the 10th of 
December 1742. who decreed the plaintiff was entitled to the intereſt 
of the 2000 J. deviſed by Mrs. Ludlow's will, for her life. 


The defendant Obin inſiſted the decree was wrong, in decreeing the 
intereſt of the 2000 /. to the plaintiff for her life, whereas he is well 
entitled as executor of Philip under the agreement and proviſo in the 
marriage ſettlement to all fuch ſums as ſhould be given to the plaintiff 
by any of her relations during the coverture, and therefore is not 
obliged to pay intereſt to the plaintiff for the 1000 J. received by 
Philip in his life-time, but inſiſted it belongs to him as repreſentative 
of Philip. | 


Mr. Brown cited for the plaintiff the caſe of Thompſon verſus But. 
ler, Moore 522, 27 


Lord Chancellor; 1 am of opinion this is not a ſum of money at 
all within the meaning of the proviſo; for it is a covenant merely by 


the huſband, and conſequently an agreement of what is to be done 
by him, his heirs, &c. * | 


It has been objected, that though it ſets out with a covenant of the 
huſband, yet the proviſo is attended with other words, and that it 
1s itſelf a covenant, | 


But then it muſt be connected with and controlled by that co- 
venant, and muſt relate only to ſuch ſums of money as fall under the 
deſcription of the firſt covenant, which is relative to nothing, but 
ſuch ſums of money as came to Elizabeth during the coverture, to 
which Mr. Hawkins might be intitled, and the covenant therefore 
thrown in on purpoſe to reſtrain Mr. Hawkyns from diſpoſing of it 
to the prejudice of his younger children; for even the ſum of 60001. 
would abſolutely have been the huſband's if it had not been for this 
covenant. | | | 


It was ſaid on the defendant's part likewiſe, that (as the covenant 
runs that from and immediately after the deceaſe of Philip Hawtkyns, 
his heirs, executors, &c. ſhould pay to truſtees as well the 6000 /. 


E 
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ag all other ſums of money which ſhould be given to Elizabeth, 
&c.) the executors muſt neceſſarily receive, or how will they be 


enabled to pay ? 


But it would be an abſurd thing for him to covenant that his heirs 
ſhould pay ſums they could never be entitled to receive; nor can 1 
reſtrain theſe words, to prevent any future diſpoſition that the 
huſband might be inclined to make for the benefit of the wife? 


Tt has been inſiſted too, in order to make this fall within the 
proviſo, that the huſband's diſpoſition in his life-time would have 
bound the wife, notwithſtanding ſhe had ſurvived him, and if not 
good in law, yet it would have been in equity. 


I will not ſay, but the huſband might have diſpoſed of this poſ- 
ſibility in equity, if aſſigned for a valuable conſideration ; but then, 
that muſt have been upon an actual aſſignment of this particular 
thing, and here it reſts only upon the intention of the parties, and 
the conſtruction of the words in the covenant. 


Upon the whole, I am of opinion, this is not ſuch a ſum of 
money as was intended under the covenant; and it would be very 
hard to make a ſtrained conſtruction of the deed to take awa 
this 1000/. from the wife ; therefore the decree muſt be affirmed. 


The Bailiffs and Burgeſſes of the Corporation of Burford Cafe 324. 


verſus Lenthall and others, May 9, 1743. 
At A . SCH OH IA. 


E XCEPTIONS had been taken to the decree of the de Exceptants to 
ud 


fendants, as commiſſioners of charitable uſes, and 39 excep- aue of 


i : charitable 

tions out of 43 were allowed; but there being ſome doubt as to uſes were al- 

coſts, the Chancellor took time to conſider it till to day, ous colts on 
ioſe excep- 


: ; tions, where 
There have been ſix precedents brought to me, in which coſts they prevail- 


were given, and as I find the point thus ſettled, I will follow the edel 
Juſtice of theſe caſes, whatever doubts I might have had origi- they did not, 
ginally myſelf, eſpecially as there are no precedents on the other the reſpon. 


dents are inti- 
ſide to the contrary, tled to colis. 


The firſt precedent is Chapman verſus The Inhabitants of Tedbury, 
before Lord Keeper Coventry, 5 Car. 1. 


The ſecond was in Lord Chancellor Nettingham's time, February 
29, and the 28th year of Car. 2. relating to the rectory and parſonage 
of Crowland, in the county of Lincoln. 


| The 
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The third was before Lord Somers, which began in the year 
1693, and laſted ſame time, relating to the college of Bromley, 4 
charity tounded by Ward, biſhop of Rocheſter. 


The fourth was before the Lords Commiſſioners, H. T. 1700, 


The fifth was before Lord Keeper 1/right, Chre/ichurch verſys 
Thelnbabitants of Newton, the 4th of Q fun. 


The ſixth was Zancak vet ſus Walker, before Lord Cowper, Ja- 
MUAYY 3. 1715. | 1 
It is ſaid by the reſpondent's council, that theſe procedents are 
erroneous, becauſe there is no authority whatever given to the Lord 


Chancellor to award coſts, by the ſtatute of charitable uſes, the 
43d of Eliz. 


Notwithſtand- If the court were merely to confine themſelves to the verdi& of 
ing a decree a Jury, or a decree of commiſſioners, they muſt have ſhut their 


under a com- , f 8 
miſſion of cha- eyes as to the evidence before the jury or commiſſioners, becauſe 


ritable uſes, there it was viv voce, and from hence have ariſen theſe precedents; 
— — = for the court finding theſe words in the act of parliament, ſect. g. 
ſill permit a That the Lord Chancellor, or Lord Keeper, ſhall and may take ſuch 
quit to be in-" order for the due execution of all or any of the faid judgments, decrees, 
in which nez. and orders, as to them ſhall ſeem fit and convenient, have put it in 
ther fide is the ſhape of an original cauſe, in which the exceptants are conſi- 
2 dered as plaintiffs, and the reſpondents as defendants, and put in 
ed before the an anſwer upon oath ; and in * examination of witneſſes in the 


drr cauſe, neither ſide is bound by what appeared before the commiſ- 
forth nu ſioners, but may ſet forth new matter if they think proper. 


Matter. 


This has made the court all along conſider it as an original 
cauſe, or, otherwiſe, the court would have known nothing of the 
merits. 


Therefore the court have mixed the juriſdiction of bringing 
anformations in the name of the Attorney General, with the ju- 
riſdiction given them under the ſtatute, and proceed either way, ac- 
cording to their diſcretion. 


It is ſaid the court ought to reſort back to the original juriſdiction, 
in point of coſts, upon arguments chiefly drawn from caſes of coſts 
at common law, and the old acts, the ſtat, of Marlebridge 52 Hen. 3. 
(now Maribgrough,) &c. 


It is conſei- But courts of Equity have in all caſes done it, not from any au- 


ence, and not . . 3 "= . 
„„ thority, but from conſcience, and arbitrio boni viri, as to the ſa 


ditects this tisfaction on one fide, or other, on account of vexation. 


court in gi- N But 
ving coſts, 
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But till it is faid this ariſeth on the common law fide, as it comes 
out of the petty- bag. 


i 

The return of the commiſſion indeed being in that office, the 

tty-bag retains the proceedings, yet it comes before the Lord 

Chancellor perſonally, and not in his ordinary or extraordinary 
juriſdiction. 


I ſhould be glad to know what authority I have to give coſts in 
bankruptcy, if I cannot give coſts here; for it would be difficult 
to ſhew from the bankrupt acts, that I have any ſuch authority. 


It is only by orders ſigned proprid manu, and proceſſes of con- 
tempt. 


The ſame as to commiſſions of lunacy, for though it is ſaid the 


whole of it ariſes from the ſign manual of the king, yet I am of 
opinion it does not. | 


Before the courts of wardſhip were erected, the juriſdiction was Afterthecourt 
in this court, both as to lunaticks and ideots, therefore all theſe of wards was 
commiſſions were taken out in this court, and returned here, and 2 ice 
fter the court of d ken: ae ee 
after wards was taken away by act of parliament, it tion over lu- 


reverted back to the court of chancery ; naticks and 
Y 3 and the ſign manual of the idiots reverted 


king is a ſtanding warrant to the Lord Chancellor, to grant the cu- back to the 
ſtody of the lunaticks, and is a beneficial thing in caſe of ideocy, court of chan- 
becauſe the king could not only give the cuſtody of ideots, but the f 8 


rents and profits of ideots lands to perſons, — 


Therefore it is not an authority in the Lord Chancellor arifing Lord chan- 
from his ordinary or extraordinary juriſdiction, but a perſonal one, cellor's autho- 
and very difficult to maintain, upon a nice foundation, how this au. ity in the 
thority of coſts did ariſe, but falls exactly within the caſes of bank- — 
rupts and ideots: Vide The caſe of the corporation of Bewdley, 1 P. is * perſonal 
Ws. 207. relating to awarding venires de vicineto & de corpore co- pus not from 


| | his ordinary 
mitatus, where the court was governed by precedents of about ſe- or amends 
ven years ſtanding, before the iſſue of the venire. nary juriſdic- 


tion. 


So likewiſe in the caſe of juſtices of peace, they have taken upon 
them to exerciſe ſeveral juriſdictions, which the court of king's 


_— would not have allowed, if it had come originally before 
em, | | 


I am of ovinion, therefore, I ought to be bound by theſe prece- 
dents, eſpecially as it is in aid of juſtice. | 


The queſtion then is, What ought to be done as to coſts bone 
and coſts below ? 


| Vor. Il; 5 And 


CASES Argued and Determined 


And as to the firſt, the exceptants ought to have coſts upon thoſe 
exceptions, in which they have prevailed, and the reſpondents coſts 
in thoſe where they have prevailed, 


As to coſts below, it muſt reſt upon the agreement made between 
the parties, and I will not 1aterfere. | 


Gaſe 325. The Sadlers Company verſus Badcock and others, May 9, 
1743. 


It is neceſſary A NN Strode having ſix years and a half to come in the leaſe 


ped. yo &y of a houſe from the plaintiffs, on the 27 of Apr 1734, be- 
jured ſhou 


ve an inte- CAME a Proprietor of the Hand in hand office, by inſuring the ſum 
reſt or pro- Of 400/, on the houſe, for ſeven years, and on paying twelve Shil. 
perty in me lings down, and three pounds fome time after, the company agreed 
\ che ime to raiſe and pay out of the effects of the contribution ſtock, the 


the policy is ©* ſaid ſum of 400. to her and her executors, adminiſtrators, and 
made out, and cc 


3 aſſigns, ſo often as the houſe ſhall be burat down within the 
fire happens ; ſaid term, unleſs the directors ſhall build the ſaid houſe, and 


2 yer e put it in as good plight as before the fire: and on the back 
Akter cc 


of the houſe Of the policy it was indorfed, that if this policy ſhould be aſ- 
expired, the © ſigned, the aſſignment muſt be entered within twenty-one days 
inſared's H. 4 after the making thereof. 
figniny the 

firy does | 


2 oblige the Mrs, Strode's leaſe expired at Midſummer 1740, the houſe was 
rers to 


merger not burnt down till the Jamary after 1740. and ſhe made an aſ- 


the loſs to the ſignment of the policy to the plaintiffs the 23d of February after, 
aſſignee. 1740. 


The queſtion is, Whether the plaintiffs, the afſignees of Mrs. 
Strode, are entitled to the 4007. infurance money, or to have the 
houſe built again; or whether the houſe being burnt down after 
Mrs Strode's property ceaſed in it, the company are obliged to make 
good the loſs, to her aſſignee, of the policy. ered 


The company made an order, ſubſequent in time to Mrs. Szrode's 
policy in 1738. © That, whereas Policies expire upon the property 
of the inſured's ceaſing, if there is no application of the inſured 
to aſſign, or to have the loſs made up, then the perſon having 
the property may inſure the ſaid houſe in the ſaid office, not- 


withſtanding the term for which the houſe was originally inſured 
is expired. e 


«c 
cc 
cc 


cc 


There was evidence read for the plaintiffs, to ſhew that they 


tendered the aſſignment to the defendants, to enter in their books, 
but they refuſed to accept of it. 


LoRD 


in the Time of Lord Chancellor HARD wIcRE. 


| LoxD CHANCELLOR. 


During the progreſs of this cauſe, while the defendants ſeemed to 
depend chiefly upon the ſubſequent order, I was of opinion againſt 


them. 


But, upon hearing what was further offered, I think the plaintiffs 
are not intitled to be relieved. 


There may be three queſtions made in this cauſe, 


Firſt, Whether this accident which has happened is ſuch a loſs, 
as obliges the defendants to make ſatisfaction to the plaintiffs ? 


Secondly, Whether upon the terms of the original policy, the office 
is obliged to do it ? 


Thirdly, Which is rather conſequential of the former, whether 
the plaintiffs are properly aſſignees of Mrs. Strode under this policy? 


If this matter reſted ſingly upon the policy itſelf, I ſhould not 
think it ſuch a loſs, as would oblige the defendants to make &- 
tisfaction. | 


Under this policy, the ſtate of the caſe is, Mrs. Strode was only 
a leſſee, her time expired at Midſummer 1740, the houſe was burnt 
down the January after, within the ſeven years; the plaintiffs, the 
Sadlers company, were ground landlords, and entitled to the re- 
verſion of the term: Upon the 23d of February 1740, ſeven months 
after the expiration of the term, and one month after the fire, the 
aſſignment was made, and in conſideration of five ſhillings only, 


ſo that it muſt be taken as a voluntary aſſigument as it ſtands be- 


fore me. 


It has been inſiſted, on the part of the defendants, that the 
plaintiffs are not entitled to recover as ſtanding in the place of 
Mrs. Scrode, becauſe ſhe had no loſs or damage, her intereſt ceaſing 
before the fire happened. 


And this introduces the ſecond and third queſtions, 
I am of opinion, it is neceſſary the party inſured, ſhould have an 


intereſt or property at the time of the inſuring, and at the time the 
fire happens. 


It 
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It has been ſaid for the plaintiffs, that it is in nature of a wa 
laid by the inſurance company, and that it does not ſignify to whom 
they pay, if loſt, 


Now theſe inſurances from fire have been introduced in later 
times, and therefore differ from inſurance of ſhips, becauſe there 
intereſt or no intereſt is almoſt conſtantly inſerted, and if not inſert. 
eq, you cannot recover unleſs you prove a property. 


The inſuring of ſhips is as old as the laws of Oleron and Rhodes, 
whoſe inhabitants were the great traders of the world; look into 
the books that treat of inſuring, and you will find the term is, aver. 
fo periculi, the intention of all inſurances being to avert any dama- 
ges or loſs the inſured might ſuſtain: Upon this principle, in all 
modern inſurances of ſhips :ntere/t or no intereſt is introduced, and, 
between the ſubjects of different nations, for this reaſon, becauſe a 


great deal of contraband trade is carried on, and 1 believe began 
in the Spanzſh trade firſt. 


The common law leant ſtrongly againſt theſe policies for ſome 
time, but being found beneficial to merchants, they winked at it, 


«New laws have been enacted, which make it felony to deſtroy 
ſhips, and the temptation to it has ariſen from zntereft and no intereſt 
inſerted in policies. 


Les _—_— No longer ago, than when I firſt ſat in the Court of King's | 
treat of inu Bench, I have heard theſe inſurances called fraudulent, but though 

ring is av INCONVENIENCES may have ariſen from theſe words to the inſurance 
quran ** companies, yet ſome inconvenience too may ariſe on the other ſide, 
ing to avert becauſe, if any perſon may inſure, whether he has a property or 
any damages not, it may be a temptation to burn houſes, to receive the benefit of 


r policy: By the firſt clauſe in the deed of contribution in 1696, 


vred migh 

— the year this ſociety, called the Hand in Hand Office, incorporated 
themſelves, the ſociety are to make ſatisfaction in caſe of any loſs 
by fire. 


To whom, or for what loſs, are they to make ſatisfaction? 


Why, to the perſon inſured, and for the loſs he may have ſu- 
ſtained; for it cannot properly be called inſuring the thing, for there 
is no poſſibility of doing it, and therefore muſt mean inſuring the 
perſon from damage. | | 


By the terms of the policy, the defendants might begin to build 
and repair within fix days after the fire happens. 
2 


Truly 
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It has been truly ſaid, this gives the ſociety an option to pay or re- 
build, and ſhews moſt manifeſtly they meant to inſure upon the proper- 
ty of the inſured, becauſe no body elſe can give them leave to lay even 
a brick, for another perſon might fancy a houſe of a different kind. 


Thus it ſtands upon the original agreement : The next queſtion 
will be, Whether the ſubſequent order, made by the defendants in 
1738, has made any alteration? 


Lam of opinion it has not; for it was made only to explain a 
particular caſe in the policy; for it might have been a queſtion, 
whether Mrs. Strode could have come before the expiration of the 
term, to have examined the books of the office, and therefore this 
order was made to give her ſuch a power, 


It has been ſtrongly objected, that the ſociety could not make ſuch 
an order. 


I am very tender of ſaying, whether they can or not. 


Becauſe, on one hand, it might be hard to ſay, that, as a ſociety, 
they cannot make any by-order for the good of the ſociety. 


And, on the other hand, it would be a dangerous thing to give 
them a power to make an alteration that may materially vary the in- 
tereſt of the inſured. 


The aſſignment is not at all within the terms of this order, be- 
cauſe it is plain, it meant an aſſignment before the loſs happened. 


Now, with regard to the loſs happening before. the aſſignment 
made, Mrs. Strode was entitled to nothing but what was to be paid 
back upon the depoſit, 


: It is plain ſhe thought fo, for if ſhe had imagined ſhe had been 
titled to 4001, would any friend have adviſed her to make a pre- 
tent of it to the plaintiffs ? 


The caſe of Lynch verſus Dayrell, in the Houſe of Lords, the Policies of al- 


ſurance not 


13th of March 1729, ſhews how ſtrict this court and the Houle n 
of Lords are in the conſtruction of policies to avoid frauds: Lord their nature, 
Chancellor King was of opinion there, the plaintiff had no right to e ee 
the money under the policy, becauſe no loſs had happened to him, * e 
he having no intereſt in the thing inſured at the time of the fire, another per- 


and that policies are not in the nature of them aſſignable, nor in- 3 


tended to be aſſigned from one perſon to another, without the con- of the office. 
ſent of the office. | 


The bill ders mait be Amid 
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_ 1 H E plaintiff before her marriage with John Tyrrell was ſeiſed 
pe — in fee, or her mother Mrs. Stanton was, of an eſtate in Berkſhire, 


that a note and in conſideration of the intended marriage, and of 1 500/. paid to 
_ 8 Mr. Tyrrell as her marriage portion, it was agreed that the eſtate 
8 ſhould be ſettled previous to the marriage, ſo as that one moiety 
to be looked might be enjoyed by the plaintiff's mother for her life, and after 
be Pat her deceaſe by the plaintiff, or her truſtees, for her ſole and ſeparate 
riage agree- uſe, excluſive of her huſband, and that ſhe ſhould receive the rents 
ment, and and profits during her huſband's life, and that as well the ſaid moie 
— after the plaintiff's deceaſe, as the other moiety, ſhould be ſettled upon 
ſettlement; ſuch truſts as the plaintiff by any deed in her life-time or by will 


and as the ſhould appoint. - 


wife would 
* n re- | 
lieved i the Mr. Tyrrel the intended huſband undertook to procure deeds to 

had brought be drawn purſuant to the agreement. 

the buſbead, 
equally ſo, s But when the deeds were reading over to the plaintiff in order 
pee = gh 3 for execution, ſhe obſerved there was a miſtake, for that the moiety 
fignees, who Of the premiſſes limited to her mother for life, was after her deceaſe 
fiand in his limited to the uſe of Mr. Tyrrell for life, and not to her ſeparate uſe, 
— as had been agreed; and ſhe refuſed to execute unleſs the miſtake was 
rectified: in order to do this it was then propoſed by the truſtees, 
that Mr. Tyrrell ſhould give a note or writing under his hand, that the 
plaintiff ſnould take and receive one moiety of the eſtate after her mo- 
ther's death for her ſole and ſeparate uſe, according to the agreement, 
as if the ſame had been ſo ſettled by the releaſe ; and thereupon Mr. 
Tyrrell previous to the execution of the deeds gave the plaintiff a note 
or writing to the purpoſe aforeſaid, and delivered it to the truſtee 
named in the releaſe, to keep for the plaintiff's benefit. 


The marriage was had ſhortly after, and upon the 87h of Jul 
1739. Mrs. Stanton the mother died, and on the 14h of July 1740. 
a commiſſion of bankruptcy iſſued againſt Mr. Tyrrell, and he being 
found a bankrupt, Mr. Hape and others were choſen aſſignees, and 
being got into the receipt of all the rents of this moiety, refuſed to let 
the plaintiff receive them, or to make any ſettlement for ſecuring 
the receipt thereof to her, purſuant to the agreement before her mar- 
riage, 


The bill was therefore brought againſt Hope and the other aſſignees 
for an account of what they have received of the rents, and that a 


moiety of them for the future may be aſſured to the plaintiff for her 
ſole and ſeparate uſe. 


3 | Mr, 
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Mr. Tyrrell by the note promiſed and agreed with the plaintiff by 
the name of his intended wife Mary Stanton, that ſbe ſhould enjoy and 
receive the iſſue and profits of one moiety of the eftate, then in poſſeſſion 
of ber mother Mrs. Jane Stanton, after the deceaſe of her mother. 


Mr. Noel for the defendants infiſted that both note and deed muſt 
ſtand together, and if they cannot, the deed ought to controul the 
whole becauſe a deed is of more authority in the notion of law than a 


note ſigned by one perſon only ; and for this purpoſe he cited Bawdes 
verſus Amburſt, Eg. Caſ. Abr. 21. 


That while courts have deeds only before them they have a ſure 
foundation, but if they go out of the deeds, witneſſes may be guilty 
of perjury, and therefore the court has always leant ſtrongly againſt 
parol evidence, becauſe this may err, that cannot, 


That as no body was preſent when the note was given, but perſons 
in the intereſt of the plaintiff, it would be of dangerous conſequence 
to lay much ſtreſs upon ſuch evidence, eſpecially as it is not poſſi- 


ble to produce any on the other fide, Vide Clarkſon verſus Hanaway, 
2\P. Vms. 203. 


That ſuppoſing the word ſeparate had been inſerted in the note, 
that it would not have given the wife, as it is a note to her, a ſepa- 


rate intereſt during the coverture. Hob. 113. Clark verſus Thompſon, 
Cro, Fac. 571. : 


Mr. Brown for the plaintiff relied upon the caſe of Walker verſus 


Walker, December 11, 1740. as an authority in point, (with re- 


gard to the evidence that is offered on the part of the plaintiff,) and 
which ought to be allowed upon this footing, that it was a fraud in 
the huſband to draw in the wife to reſt upon his promiſe without 
altering the deed ; and upon this ſuggeſtion parol evidence may be 
admitted, notwithſtanding the ſtatute of frauds and perjuries. 


Maſter of the Rolls. The caſe now depending ariſes upon the deed 
executed before marriage, and upon the note figned before the deed. 


The firſt queſtion is, what relief the plaintiff would have had, if 


it had been a bill brought againſt the huſband. 


The ſecond queſtion, if ſhe is entitled under this bill to the fame 
relief againſt the aſfignees of the huſband. 


I ſhall conſider it in the ſame light as the council have done. 


Now 
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Caſe 326. Tyrrell verſus Hope, May TO, 1743. at the Rolls. 


The Maſter HE plaintiff before her marriage with John Tyrrell was ſeiſed 
— — 4 Jin fee, or her mother Mrs. Stanton was, of an eſlate in Berkſhire, 
that a note and in conſideration of the intended marriage, and of 1 500/. paid to 
_ 5 Mr. Tyrrell as her marriage portion, it was agreed that the eſtate 
. ſhould be ſettled previous to the marriage, ſo as that one moiety 
to be looked might be enjoyed by the plaintiff's mother for her life, and after 
Upon, abe. her deceaſe by the plaintiff, or her truſtees, for her ſole and ſeparate 
riage agree- Uſe, excluſive of her huſband, and that ſhe ſhould receive the rents 
ment, and and profits during her huſband's life, and that as well the ſaid moie 

pon © after the plaintiff's deceaſe, as the other moiety, ſhould be ſettled u pon 
ſettlement; ſuch truſts as the plaintiff by any deed in her life-time or by will 


and as we. ſhould appoint. 


wife woul 
have been re- 


lieved if te Mr. Tyrrel the intended huſband undertook to procure deeds to 
had brought be drawn purſuant to the agreement. 

2 ä | | 

equally ſo, as But when the deeds were reading over to the plaintiff in order 
— dat, for execution, ſhe obſerved there was a miſtake, for that the moiety 
fignees, who Of the premiſſes limited to her mother for life, was after her deceaſe 
== in his ];mited to the uſe of Mr. Tyrrell for life, and not to her ſeparate uſe, 
- IN as had been agreed ; and ſhe refuſed to execute unleſs the miſtake was 
rectified: in order to do this it was then propoſed by the truſtees, 
that Mr. Tyrrel! ſhould give a note or writing under his hand, that the 
plaintiff ſhould take and receive one moiety of the eſtate after her mo- 
ther's death for her ſole and ſeparate uſe, according to the agreement, 
as if the ſame had been ſo ſettled by the releaſe ; and thereupon Mr. 
Tyrrell previous to the execution of the deeds gave the plaintiff a note 
or writing to the purpoſe aforeſaid, and delivered it to the truſtee 
named in the releaſe, to keep for the plaintiff's benefit. | 


The marriage was had ſhortly after, and upon the 87h of July 
1739. Mrs. Stanton the mother died, and on the 14th of July 1740. 
a commiſſion of bankruptcy iſſued againſt Mr. Tyrrell, and he being 
found a bankrupt, Mr. Hape and others were choſen aſſignees, and 

being got into the receipt of all the rents of this moiety, refuſed to let 
the plaintiff receive them, or to make any ſettlement for ſecuring 


the receipt thereof to her, purſuant to the agreement before her mar- 
riage. | 


The bill was therefore brought againſt Hope and the other aſſignees 
for an account of what they have received of the rents, and that a 


moiety of them for the future may be aſſured to the plaintiff for her 
ſole and ſeparate uſe, 


3 5 i; 5 Mr, 


in the Time of Lord Chancellor Hazpwicks, 


Mr. Tyrrell by the note promiſed and agreed with the plaintiff by 
the name of his intended wife Mary Stanton, that ſhe ſhould enjoy and 
receive the iſſue and profits of one moiety of the eftate, then in poſſeſſion 
of ber mother Mrs. Jane Stanton, after the deceaſe of her mother. 


Mr. Noel for the defendants inſiſted that both note and deed muſt 
ſtand together, and if they cannot, the deed ought to controul the 
whole becauſe a deed is of more authority in the notion of law than a 


note ſigned by one perſon only; and for this purpoſe he cited Baudes 
verſus Amburſt, Eg. Caſ. Abr. 21. 


That while courts have deeds only before them they have a ſure 
foundation, but if they go out of the deeds, witneſſes may be guilty 
of perjury, and therefore the court has always leant ſtrongly againſt 
parol evidence, becauſe this may err, that cannot, 


That as no body was preſent when the note was given, but perſons 
in the intereſt of the plaintiff, it would be of dangerous conſequence 
to lay much ſtreſs upon ſuch evidence, eſpecially as it is not poſſi- 


ble to produce any on the other fide, Vide Clarkſon verſus Hanaway, 
2\P. Wms. 203. 


That ſuppoſing the word ſeparate had been inſerted in the note, 
that it would not have given the wife, as it is a note to her, a ſepa- 


rate intereft during the coverture. Hob. 113. Clark verſus Thompſon, 
Cro. Fac. 571. | : 


Mr. Brown for the plaintiff relied upon the caſe of Walker verſus 
Walker, December 11, 1740. as an authority in point, (with re- 
gard to the evidence that is offered on the part of the plaintiff,) and 
which ought to be allowed upon this footing, that it was a fraud in 
the huſband to draw in the wife to reſt upon his promiſe without 
altering the deed ; and upon this ſuggeſtion parol evidence may be 
admitted, notwithſtanding the ſtatute of frauds and perjuries. 


Maſter of the Rolls. The caſe now depending ariſes upon the deed 
executed before marriage, and upon the note ſigned before the deed. 


The firſt queſtion is, what relief the plaintiff would have had, if 
it had been a bill brought againſt the huſband. 


The ſecond queſtion, if ſhe is entitled under this bill to the ſame 
relief againſt the aſſignees of the huſband. 


I ſhall conſider it in the ſame light as the council have done. 


Now 
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In ſeparate Now, as to what has been ſaid with regard to the miſchief; pro- 


3 duced by ſeparate maintenances, 1 ſhall lay that out of the caſc, for 


be directed we mult not be directed by what we think of it in our own private 
by Judicial judgments, but upon what the court has judicially done in ſeparate 


determina- e 
tions, and not Maintenances, 


by what they 
think of them hen as to the firſt point. 


in their pri- 
vate judg- 
ment. Upon the deed to be ſure the wife can have no relief, for there are 
no words in it that can convey a ſeparate eſtate to the wife. 
But then it is inſiſted the note has ſupplied this deſect; and that 
a witneſs has explained the matter fully. 
Parol evi- An objection was made to admitting this evidence: and a caſe cited 


ence cant in Eg. Caf. Abr. 21. Bawdes and Amburſt, where evidence was offered 
to explain the to ſhew the uſes of a marriage ſettlement, but was not admitted there, 
agreement becauſe it was not ſigned by the party. 


between the 
parties, bu | 
to the occa- Here the note inſiſted on is ſigned by the party the huſband him- 


ſion of ſigning ſelf, 
the note it 7 


may. | | | | 

f The next queſtion, how far I ſhall give weight to this evidence: 
it ſays, that a moiety of the eſtate was to be ſettled to the ſeparate 
uſe of the wife after the death of the mother; now if the matter reſted 
ſingly upon the note, no parol evidence ought to be admitted to ex- 
plain the agreement between the parties. 


But I am certainly warranted in admitting this evidence, ſo far as it 
goes to the reaſon and occaſion of ſigning this note. 


The next conſideration what effect it ſhall have. 


I readily agree, where there is any writing executed after the ſet- 
tlement, and differs from it, the ſettlement ſhall controul it. 


A ſettlement Rut if I take the evidence into the caſe with regard to the reaſon 
will controul 


a writing exe- Of giving this note, it will have a different conſideration with me, 
cuted atter, becauſe the wife refuſed to execute the ſettlement without it: and if 


but the parties . 
— ſo, I muſt conſtrue it as one entire agreement before marriage, and 


execute the both of them conſiſtent. 

ſettlement | 

. For it is plain here was a new agreement between the parties, and 
conſtrued as that it was upon the credit, faith and footing of the note, the ſettle- 


one intite a, ment was executed by the mother and the wife. 
reement and 


th con- 
ſiſtent. 


As 
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As to the fraud which the plaintiff's council have ſuggeſted in the Fraud is what | 
caſe, it is not ſo clear; becauſe the ſettlement was read to the * ſe- 
mother and the wife before execution, ſo that they did it with their where there is | 


eyes open: now fraud is what is done in ſecret, and where there is 2 ©oncealment 


1 : r 
a concealment from the party in a matter which concerns him in ;, 5 —_ 


intereſt. which con- 
cerns him in 


I cannot ſay indeed the note is good in law againſt the marriage intereſt, 


ſettlement, but in equity it ought to be looked upon as part of the 
marriage agreement, and conſequently as part of the ſettlement, and 
therefore, if the wife had breught a bill againſt the huſband, ſhe 
would have been entitled to relief, 


| 

| 

| 
il 
| \ 
| 

| 

1 
ö 


Several caſes have been cited to ſhew that this note is void in 


law, and equity: but upon the circumſtances of this caſe I do not 
think it is. | 


There is a ſtrong cafe to this purpoſe, where a bond is given by , 
a huſband to a wife before marriage to ſecure a ſum of money to 


her uſe, which is void in law, and yet in equity will be conſidered as 
a truſt for the wife, | 


One thing more before I leave the conſideration of the note is, 
what will be the effect of it. 


It has been ſaid by the plaintiff's council that though it is not Though the 


expreſſed, yet it is implied in the note, that ſhe ſhall have this moiety "© 'T - 

to her ſeparate uſe. | not in the 
note, the 

Now the word ſeparate uſe indeed is not in the note, but there — 4 
are other words which amount to it. imply it. 


That ſhe ſhall enjoy and receive the iſſues and profits of one moiety of 
_ the eſtate, &c. 


Which can admit of no other conſtruction but that it muſt be for 
her ſeparate uſe ; for to what end ſhould ſhe receive it, if it is the 
property of the huſband the next moment ? 


The word enjoy too is very ſtrong to imply a ſeparate uſe to the 
wife. 5 . 


The ſecond queſtion is, if the wife is entitled to the ſame relief 
N the aſſignees of the huſband, as ſhe would againſt the hufband 
imſelf. | 
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It has been inſiſted by the defendant's council that aſſignees are 
truſtees for creditors, and creditors ate always favoured in law, fo 
that when they have the legal intereft, they ſhall have the equitable 
eſtate againſt a perſon who has only a equitable intereſt, 
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It muſt be owned the legal eſtate veſts in the huſband, and b 
aſſignment in his aſſignees, and the general rule is, that they ſtand 
in the place of the bankrupt; but I think it does not hold in every 
caſe, | 


The court For inſtance; Where there is a voluntary conveyance by a bankrupt, 


will not carry it 1 1 1 
* wehaes the court may carry it into execution againſt the bankrupt himſelf, 


conveyance but not againſt his aſſignees. 
of a bankrupt 
avainſt his af. The reverſe, where it is a conveyance by the bankrupt for a valua- 
fignees, other · ble conſideration before an act of bankruptcy committed; as it moſt 


wiſe a3 to certainly is here, for then the wife takes in conſideration of marriage, 
a conveyance 


for a valuable and of an eſtate moving from her. 


conſideration, 


wed on The caſe for Tayler verſus Wheeler, 2 Vern. 564. comes very neat 


the preſent ; for there the legal intereſt was veſted in the aſſignees. 


Where by There is another reaſon why I think the aſſignees can be conſidered 


— no otherwiſe than as the bankrupt himſelf, becauſe what has been 


huſband made done upon the marriage is in the nature of a truſt only for the wife: 


himſelf in the and therefore if the huſband is only a truſtee for the wife, the aſ- 


— 5 +». ſignees of courſe muſt be truſtees in the ſame manner as the huſ- 


wife, his aſ- band was. 
ſignees muſt 


3 9 Taking then all the circumſtances together; as ſhe would have 


been entitled to the relief ſhe prays againſt the huſband, ſhe is equally 
entitled to relief againſt the aſſignees, but without coſts, as it was 
their duty, being truſtees only for the creditors at large, to bring a 
caſe ſo circumſtanced before the court. 


Caſe 327. Cook verſus Duckenfield, May 14, 1743. 

| SC He nf. . 26% | 
Where tra. H E queſtion in this cauſe aroſe on the will of Mr. Thomas Cet- 
ſtees have a ton of York : who in the firſt place ſays, © I give my whole 


E vs real eſtate to my ſon and the heirs of his body, and in caſe of his 


and turning it dying a minor, or without ifſue, then I give all my lands, tene- 


into money, c ments, Sc. in and about Tollerton, to the defendant and four others 
or keeping it cc 


in land at heit by name, for ſuch charitable uſes and purpoſes as I ſhall direct by 


option, it will! codicil or otherwiſe. 

be ſubject to | 
the ſame truſt . . 

3 peer, e And as to his perſonal eſtate, the ſame truſtees are to diſcharge 


ſonal eſtate is *© a ſum left to an hoſpital in ork, and ſome pecuniary legacies out 
”_ 21, © of it; and then directs them to call in and diſpoſe of the reſidue 
or kept as of his perſonal eſtate, as they or the ſurvivors or ſurvivor of them 
real eſtate. “ ſhall think fit, and to apply the intereſt and produce, or ſo much 
de as they ſhall judge neceſſary, towards the maintenance of his ſon 
« till his age of twenty-one, and upon his attaining ſuch age or mar- 


3 « Triage 


1 


in the Time of Lord Chancellor HARD WIcR BE. 


« riage, to pay and deliver up the ſame to his hands: but if he ſhall 
« happen to die before ſuch age or marriage, the teſtator ſays, I then 
« will that the refidue of my perſonal eſtate be diſpoſed of among 
« widows and ophans of diſſenters, and to my poor relations in ſuch 
« proportion as they ſhall think fit; and makes the truſtees executors. 


The codicil. | 
© Whereas I have by my laſt will, to which this is a codicil, gi- 


« yen and deviſed to my truſtees therein named and their heirs my 
« lands, &c. in Tollerton, in caſe of my ſon's dying a minor or with- 
« out iſſue, for ſuch uſes and purpoſes as I ſhall direct by a co- 
« dicil or otherwiſe : now I do hereby, purſuant to that clauſe in 
my will, order and direct in that caſe, that the ſaid lands and te- 
« nements ſhall at the diſcretion of my faid truſtees be ſold and diſ- 
« poſed of, or kept in their hands or poſſefſion, and that the pur- 
* chaſe money ariſing thereby, or the rents and profits thereof, ſhall 
be applied and diſtributed to and amongſt ſuch perſons, or to and 
« for ſuch uſes or purpoſes, and in ſuch manner, as I ſhall by an 

* writing direct and appoint, and for want of ſuch direction and 
« appointment, then to ſuch perſon, or ſuch uſes or purpoſes, and 
jn ſuch manner and proportions, as they the ſaid truſtees, or the 
* major part of them, or in caſe of death, the ſurvivors or ſurvivor 
* of them, or the heirs of ſuch ſurvivor, ſhall judge fit and con- 
«* yenient : I do further, but yet only in caſe of my ſon's dying a mi- 
c nor, or without iſſue, give and deviſe by this codicil unto m 

e aboveſaid truſtees my dwelling-houſe in York with the appurte- 
* nances, for to ſell or keep the ſame in their hands, and apply and 
* diſpoſe of the purchaſe money, or of the rents and profits ariſing 
* from the laſt mentioned premiſſes, to and for the ſame uſes, in- 
e tents and purpoſes, as all the other lands and tenements above 
e named, that is to ſay, ſuch as I ſhall by any writing or memoran- 


dum direct; or for want thereof, as they the ſaid truſtees ſhall 
« judge fit and convenient. 


The teſtator's ſon is dead under age and without iſſue. 


The teſtator has left no directions by writing or memorandum as to 
the application of the lands at Tollerton, or his dwelling houſe at ork. 


The truſtees inſiſt upon the beneficial intereſt in both: and the 
heir at law of the teſtator claims them as a reſulting truſt, 


For the truſtees were cited, Floyd verſus Spillet, before Lord Talbet. 


And for the heir at law, Hobart verſus The Counteſs of Suffolk, 
2 JV. ern. 644. | . 
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The bill muſt be ed; ind the een General, in behalf 


of the charity to widows and orphans of diſſenters, and to teſtator' 8 
tor relations, muſt be made a party. 


But, however, I will break the caſe at preſent, which is attended 
with ſome difficulty. 


The general queſtion is, Whether there is a reſoking truſt for 


| the heir at law ? 


Second! 0 Whether defendants are to be conſidered as truſtees 
throughout ? 


Thirdly, Whether they take any beneficial intereſt for themſelves? 


Fourthly, If not, Whether they are truſtees for the heir at law, 
or 'for any other perſon? 


It appears to me, a very ſtrong caſe, from the intention of the 
teſtator, that they ſhould be truſtees throughout, both as to We 
real and perſonal eftate. 


I have looked into the truſtees anſwer, and they are not fo fan- 
my as to infiſt upon a beneficial intereſt, but only fay the heir at 
aw has none, and that upon the contingency of the ſon's dy- 


ing a minor, and without iſſue, the intereſt devolved upon them- 
ſelves. 


It will be extremely difficult to give the truſtees a beneficial in- 
tereſt. | 


The deviſe to his fon 5 is an immediate deviſe, and what follows 


to the truſtees, is by way of remainder, in caſe the ſon die With- 
out iſſue. 


It is admitted that if the teſtator had given no directions by his 
codicil, they would have been truſtees for the heir at law under the 
will. See before the deviſes of the perſonal eflate, and of the reſidue 
of tbe perſonal. 


The general queſtion is, whether the will and codicil miſt be 
taken together ? 


Nothing can be YE than that the teſtator has treated them 
as truſtees throughout, both as to the real and perſonal eſtate, and 
has only given them a power of appointment, ; 

t 


—Y 
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It has been inſiſted for the truſtees, that, as it is a general power 


of diſpoſing, that it amounts to a — of the beneficial intereſt 
to them. 


It will be ſtraining the power very much, to oonſtrue it as giving 
them a beneficial intereſt. 


Wherever a power is given, whoever takes the eſtate, takes Whoever 
from the grantor by whom that power is created, and not from N. Ay 
the power it (elf, 8 

grantor, and 

They are to appoint to ſuch uſes as. they, or the major _ of 2 from the 


ſelf, 
them, Cc. ſhall judge fit and convenient, FORT 


If, as has been ſaid, they may appoint to themſelves, will not 
the major part be ready to ſay, we will exclude you, or you, be- 
cauſe we will make our ſhares larger ? 


Suppoſe they were to diſpoſe of it in proportion, may not three 
out of the five ſay, we will exclude the other two. 


In all caſes of powers, where it is not executed, it reſults to an 
heir at law; if executed, it is out of the heir at law. 


It has been inſiſted for the truſtees, that the beneficial intereſt 


may be given them by way of power, as well as by expreſs 
words. 


But then this is a power executable eternally, and as long as 


the world endures, becauſe it is * to the heir of the . 
vivor. 


Mr. Attorney General, for the truſtees, put this caſe: Suppoſe 
five perſons ſhould agree amongſt themſelves, that ſuch a ſum of 
money or eſtate be diſpoſed of by them as they ſhould appoint 
this would be a good agreement, and if they made no diſpoſition, 

a reſulting truſt for — 


But this appears to me quite a different caſe from a power of * 
pointment over a third perſon's property. 


Now I think there is great colour to ſay, ome charity was 
intended, 


The teſtator had both real and perſonal eſtate ; theſe truſtees are 
likewiſe truſtees of his perſonal eſtate, and executors. 
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| The queſtion will be, whether upon the codieil, the real effate 
may not be connected with the a the will has te a te 
the perſonal eſtate, 9: I 


Several caſes hats been cited, to Grow that a deviſe of — eſtate 
to be ſold, will make it perſonal eſtate. 


Mr” on to. But this is where the real eſtate is given to a deviſee of 
a deviſee of for the payment. of debts and legacies; and the rule of law is, that 
om _ it is aſſets in his hands. Yide Mallabar verſus Mallaber, Caf. in 
2 its Eg. in Lord Talbot's time 78. 
ets. 
A bare inten- In the caſe, cited by the Solicitor General, of Floyd verſus Spiller, 
tion, or even there was this farther circumſtance, that they were very near rela- 
— tions, a wife and children, and in all fuch caſes, inferences of bounty 
not exclude have been drawn, and conſequently. rebuts any equity the heir at 
— 8 law might have of a reſulting trait 5 though it is very true, a 
on I. bare intention will not exclude an heir at law, nay negative words 


truſt, will not. 


But here the charity, which is in this caſe, is of another con- 
ſideration. | 


The teſtator has given a power to the truſtees to ſel] this land: 
Suppoſe they had ſold it, and turned it into money, it abſolutely | 
becomes perſonal eſtate ; and ſo vice ver/a, would it not then, if 
ſold, have fallen under the ſame directions with the perſonal 
eſtate ? 


It je true, it is not abſolutely and imperatively directed to be 
ſold: But the queſtion will come to this, as the teſtator has given 
the truſtees a power of ſelling and turning it into money, or kee 
ing it in land, at their option, if it will not be ſubject to the fame 

truſt as the perſonal eſtate is applied to, n ſold, or kept a8 
real e 


I am of opinion, it will fall under the ſame directions, becauſe 
he has un it under a truſt, and to the ſame truſtees. 


This is the nner, by reaſon of the abſurdity, that he ſhould: 
give it to truſtees who cannot keep it themſelves, though his parti- 
cular friends, and yet may give it away to rangers, if they thought 
fit; and it would be very extraordinary, that their keeping it in 
one form, or both, ſhould change the nature of the deviſe, and | in- 
tention of the ſtator, 


This makes it a conſiderable queſtion for the hes and bis 
poor - relations ; and therefore the cauſe muſt ſtand over, and the 
Attorney General be made a party in behalf of the charity. 

2 Cook 


in the Time of Lord üb - 
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HERE car be no doubt at all but it was the intention of 4 man by em- 
the teſtator to give it from the heir. 


other perſons 

to diſpoſe of 

The firſt general queſtion is, Whether here is any reſulting bis eſtare, dif. 
truſt ? mherits his 


heir, as much 
as by his own 


Second! ly, If there is not, Whether the defendants are to take the actual diſpo- 
eſtate for their own benefit ? poſition. 


This can be no reſulting truſt, for, as has been truly ſaid, a man 
may diſpoſe of his eſtate by an actual diſpoſition himſelf, or by em- 
powering other perſons to diſpoſe of it, which equally difinherits the 
heir at law. 


By the will, © in caſe of his ſon's dying a minor, or without 
« iſſue, the teſtator gives all his lands, tenements, Cc. to the de- 
« fendant, and four others, by name, for ſuch uſes and purpoſes as 
: he ſhall direct by codicll, or otherwiſe.” 


The codicil takes up the confideration of his ſon's dying a minor, 
or without iſſue; and then ſays, © I do hereby, purſuant to that 
* clauſe in my will, order and direct in that caſe, the faid lands 
* and tenements ſhall, at the diſcretion of my ſaid truſtees, be 
* fold and diſpoſed of, or kept in their hands and poſſeſſion.“ 


If the teſtator had ſtopped here, the heir at law indeed would 
not have been difinherited ; but it follows, © And that the purchaſe 
g 2 ariſing thereby, or the rents and profits thereof, ſhall be 
applied and diſtributed to and amongſt ſuch perſons, or to and 
* for ſuch uſes or purpoſes, and in ſuch manner, as I ſhall by any 
' writing direct and appoint, and for want of - ſuch direction and 
* appointment, then to ſuch perſon or perſons, or ſuch uſes and 
* purpoſes, as they the faid truſtees, or the major part of them, or 
in caſe of death, the ſurvivors or ſurvivor of them, or the heirs 
* of fuch ſurvivor, ſhall judge fit and convenient. 


Aa 
* 


This comes within the latter part of the diviſion of a man's 
power over any branch of his eſtate, by directing another * 
to dilpoſe of it. 


It 
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It was ſaid to be, _ N uncertain, that it is void in 
it ſelf, nuch 


% 
a , Þ 
8 


A deviſe * But, why ſhould. it be ſo? Cannot a teſtator do it as to a ſingle 


and ſuch uſes 


as be ſhall ap. Per ſon ? To A. and ſuch uſes as he ſhall appoint, was good before 
point, was the ſtatute of uſes and wills for when A. ſhall appoint, the cg 

good before 
the oſs 0 
he appoints, 
the ceftuy que 
uſe is in by 


As the ſurwvi vors, or ſurvivor of them, Ge. | 
tne feoffor, 1 


end not by the It is true, if you conſider this as a beneficial intereſt for the 


pomter- truſtees, it might be liable to abſurditics; but when you conſider 


this as difi iaheriting the heir, you muſt try whether it can be cat- 


ried properly into execution, to any uſe or excluſive of the 
heir, 


Where a teſ- Tf a teſtator ſays, I will my heir ſhal) ſell the land, and:doa not 


eros >. mention for what purpole, it is in the breaſt of the heir at law, 


ſhall ſell the Whether he will ſell it or no, and he may chuſc to keep it, and who 


land, without can compel him to do eie 
mentioning 


for what pur- 

poſe, he is But when the al appoints an executor to ſell, his office 
* * ſhews that it is intended to be turned into perſonal afſers, without 
be appoints leaving any reſulting truſt in the heir. 


his executor 


2 nwo Here they are truſtees throughout for charity, ſo that it is deter- 


perſonal a- mined for what it ſhall be fold, nd if there are no words expreſ- 


ſets, and leaves L 
no reſulting ſing any particu! ar pur poſe, it mt be {pelt out by circumſtances; 


won i the and I am of Opioion, on the circumſtances of this caſe, that the 
heir. heir at law is plainly diſinherited, and there is no reſulting truſt. 


As to the ſecond point, it is as alein that the defendants have no 
beneficial intereſt, for ſeveral parts of the will and codicil ſpeak 
there being truſtees, ſuch as indemnifying them againſt any coſts or 
charges they might be put to, and ſeveral other paſſages in the will 
and codicil confirm it. 


A teſtator de- 
viſing an eſtate Giving it to five perſons, whom he names truſtees, to ſuch pur- 


to perſons poſes, as they or the major part of them ſhall judge fit, ſhews 


whom he 


names truliees, Plainly he intended no benefit to them, but an authority only, by 


for ſuch pur- appointing @ quorum out of the truſtees. 


poſes as they, 
or the major 


part of thee, It is almoſt nonſenſe to lay, that he did not intend to give it for 
ſhall think fit, charity, becauſe veſting it 1n truſtees, to give to ſuch perſons as 
Reden d they think fit, would be putting it in their power to ſell the eſtate, 
is an authority 4nd fink the money in their own pockets. 

only, by ap- 

Pointing a gue- 

rum out of Therefore 
them. 


; gue uſe, he is in by the ſeoffor from the beginning, and not by the | 


0 
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Therefore, this naturally leads me to lool out for other particular 
paſſages in the will, to ſuch charitable uſes and purpoſes, in caſe his 
ton die a minor, or without iſſue, ſo that the whole turns upon the 
fame event, the ſon's dying a minor, and without iſſue. = 


The expreſſion in the codicil, er pon ſuch perſons, and to and fir 
{ ſuch uſes, are common words in deviſes to charity. * 


The defendants too are the very perſons who are the truſtees for 
charity in the reſidue of the teſtator's perſonal eſtate, and likewiſe 
for another real eſtate of 204. per annum. g 


All the objections ariſing from want of objects, or from certainty 
of time, are eaſily obviated, upon conſtruing the teſtator's inten- 
tion to be for charity; becauſe, if the truſtees have miſapplied or 
abuſed their power, they might have been called to an account, at 
the relation of any perſon, in the name of the attorney general, for 
the benefit of the charity. | 1 441 


The defendants were directed to lay a ſcheme before the Maſter 
for applying the teſtator's eſtate to ſuch charitable uſes and purpoſes, 
as ſhall anſwer the intention of the teſtator, and alſo for the appli- 
cation and diſtribution of the money that ſhall be coming .in out 
of the growing rents and profits, or out of the money that ſhall 
ariſe from any future ſale; and in this ſcheme the defendants were 
to have a particular regard to the poor relations of the teſtator, and 


their circumſtances. 


* 


Wellington verſus Mackintoſh, May 13, 1743. Caſe 329. 


TW HIS came on before the Lord Chancellor, on the defen- One partner 
dant's plea, that the plaintiff and he, on the 1 5th of Novem- 2 a bill 
ber 1728, executed articles of co-partnerſhip, by which they cove- fer, 10 diſco- 
nanted to become joint traders, as Blackwell Hall factors, for eight ver and be te- 
years, and agreed, in caſe any difference ſhould ariſe relating to e 8 
their buſineſs, or of any covenant in the articles, it ſhould be referred; te defendant 
and avers, that all matters in the plaintiff's bill relate only -to the pleaded an 


partnerſhip, and that they have never been ſubmitted to arbitration, t in cafe 


nor did the plaintiff ever propoſe a reference, or nominate any per- any difference 
ſon to be an arbitrator, though the defendant offered, and was al- mould ariſe 


* . had . be h . 
ways ready to ſubmit, all matters to arbitration, and demands judg- ;, arte 
ment, if he ſhall further anſwer, referred ; and 

that the mat- 


ters in the plaintiff's bill relate only to the partnerſhip, and yet have never been ſubmitted to arbitration, nor 
has he ever propoſed a reference, though the defendant offered, and was always ready to do it. Lord Hara. 
wicke diſallowed the plea; for as it is a bill to diſcover and be relieved againft frauds, the arbitrators cannot 
examine on oath, which, by the agreement, they ſhould have had a power of doin >. 
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LorD CHANCELLOR, r ait te anvtinnoys Dar 


The plea ought to be diſallowed in this caſe; and yet I would not 
have it underſtood, that ſuch an agreement might not be made in 
ſuch kind of articles, and pleaded; but ſuch a clapſe ſhould have in 


it a power given to the arbitrators to examine the * a8 well as 
witneſſes, 0 oath. 00 5 


But this bill is to Ane and be relieved iat frauds, po- 
ftions. and concealments, for which the arbitrators could not exa- 
mine the parties on oath, 


| Perſons might certainly have made ſuch an agreement as would 
have ouſted this court of juriſdiction, but the plea here goes 
both to the diſcovery and relief; and if I was to allow the plea 28 
to relief, I could not as to the diſcovery, and then the court too muſt 
admit a diſcovery, in order to aſſiſt the arbitrators, which is not Figed- 
per for the dignity of the court to do. 


Caſe 330. Bagſhaw verſus Spencer, Hillary Term 1 6 Geo. 2. 6 
AC eee before eee. fare the Maſter of fn Rolls, .. | 
e, 14 2- At . e zee 
Z. 1244s The ute () NE Benjamin Aſhton, being ſeiſed in fee of 1220 manors, 
Auel Ye tom lands, mines, &c. by his will duly executed, deviſed the 


after taking 


ee, x4 dome ume io fame to William Spencer and others, their heirs and aſſigns, upon 
conſider of 


truſt, out of the rents and profits, or by ſale, or mortgage, to pay 

AFP Fo mer 2 all the teſtator's juſt debts, Ke after ene hace he deviſed 
Sn . is opinion, the ſame eſtates to three of the ſame truſtees, their executors, &c, 
Props 7 2 = * for 500 years, upon truſt to pay the teſtator's legacies, and an annui- 
e, ge. will of 4. to ty of 200. a year to the teſtator's ſiſter for her life; and after the 
ER * Benjamin Bog- determination of the ſaid eſtates for years, he deviſed the ſame 
3 premiſſes to all the ſaid truſtees, and their heirs, in truſt, as to one 

he took ſuch moiety, (being the eſtates in queſtion) to the uſe and betibof of 

alan in 2 his nephew Thomas Bagſhaw, for and during the term of his natu- 

1 ang Tal life, without impeachment of waſte; and from and after the 


conſequently determination of that eſtate, he deviſed the ſame to the truſtees for 
re well dat. the life of Thomas Bag ſhaw, to preſerve contingent remainders ; 
fered, and and from and after his deceaſe, then to the uſe and behoof of the 
barred all the heirs of the body of Thomas Bagſhaw lawfully begotten, and for 
remainders. 
want of ſuch iſſue, then to his nephew Benjantin Bagſhaw, fot and 
during the term of his natural life, without impeachment of waſte; 
and from and after the determination of that eſtate, to the ſame 
truſtees for and during the life of Benjamin Bag ſha, to preſerve 
contingent remainders ; and from and aiter his deceaſe, then to the 
ule of the heirs of the body of Benjamin Bag ſhaw, lawfully begot- 
ten, with like remainders to other nephews 3 ; and amongſt other le- 


gacies, 
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gacies, gave 10001. to Benjamin Bag ſhaw, and appointed two def his 
truſtees executors of his will. ads: 27 


omas Bag ſhaw dying without ile, — Bag ſhiny, in 
Trinity term 1731, Rack his bill againſt the executors and devi- 
ſees, and alſo againſt the heir at law of the teſtator, praying an ac- 
count of the perſonal eſtate of the teſtator, and alſo of the rents and 
profits of his real eſtates, that his debts and legacies might be paid, 
and in particular the 10001. legacy to the plaintiff Benjamin ; that 
a commiſhon of partition might iffue, and that the plaintiff eight be 
let into poſſeſſion of a moiety of the eftates. 


To this bill the defendants put in their anſwers, and the cauſe 
being brought to hearing in 1732, at the Rolls, his Honour decreed, 
that an account ſhould be taken of the perſonal eſtate, and alſo of 
the rents and profits of the real eſtates, and of the debts and lega- 
cies of the teſtatot, and that ſo much of the real eftates ſhould be 
ſold, as ſhould, with the perſonal eftate, and the rents and profits 
of the real eſtates, be ſufficient to pay all the debts and legacies; and 
a commiſſion of partition was directed to iſſue, for dividing the 
real eſtates, or ſo much thereof as ſhould remain after payment of 
the debts and legacies ; and all further directions were anda till 
after the Maſter ſhould * made his report. 


In 1737, the Maſter, to whom the cauſe was referred, made his 
report, and ſoon after Benjamin Bag ſhaw, the plaintiff, died, where- 
. upon Catherine Bag ſhaw, his widow, deviſee and executrix, brought 
a bill of revivor, and ſupplemental bill, upon the former proceed - 
ings againſt the ſurviving deviſees and executors of the will of Ben- 
Jamin Aſhton, and alſo againſt the heir at law of Afton, to whom 
the other moiety of the eſtates were deviſed, and alſo againſt the 
heir at law of Benjamin Bag ſhaw, and againſt John Statham, a de- 


viſee under the will of Benjamin Bag ſhaw, charging, by way of 


ſupplement, that Benjamin Bag ſhaw in his life-time, by bargain 

and ſale inrelled, conveyed his moiety of the eſtates to Wells and 
Hawkyns, and their heirs, to the intent that they, or one of them, 
might become tenant or tenants of the freehold of the ſaid moiety, 
in order for the ſuffering a common recovery thereof, which was 


thereby declared ſhould "be to the uſe of Benjamin Bag ſhaw and 
his heirs. 


That a common recovery was accordingly ſuffered, in which 
Benjamin Bag ſhaw was vouched, and being thereby made tenant in 
fee of the moiety left to him, he, by his will duly executed, deviſed 
to the defendant Statham, and his heirs, all his lead mines, and 
parts and ſhares of mines and mineral intereſts ; and his motety of the 
e/late in queſtion, to his wife, the plaintiff in fee, and appointed the 
plaintiff his ſole executrix, and died, ** the defendant F:/zber- 
bert his heir at law, 2 


The 
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The ſeveral defendants having put in their anſwers to this bill of 
revivor, and ſupplemental bill, and the will of Benjamin Bag ſhare, 
and the deed leading the uſcs of the recovery, being proved, the 
cauſe came on at the Rolls, for further directions upon the Maſter's 
report, and this ſupplemental matter; and the general queſtion be- 
tween the parties was, whether an eſtate tail, or an eſtate for life 
only, paſſed by the will of Benjamin Afbton to Benjamin Bagſhaw ; 
it an eſtate tail paſſed, it was allowed that he had made humtelf te- 
nant in fee by the recovery, and had well deviſed the eſtates to the 
plaintiff, and the defendant Statham; but for the defendant Spencer, 
the heir at law of the teſtator Aſhton, it was inſiſted, that an eſtate 
tor lite only, pailed ; that the recovery nibil operatur to affect the 
remainder in fee, to the right heirs of the teſtator; and that Benja- 
min Bag ſhaw being dead without iſſue, he, as heir at law of the teſ- 
tator Aſhton, was become. well intitled to the eſtates-in queſtion, 


Mr. Noel, council for the plaintiff, inſiſted on the general rule, 
that where there is a limitation to one for life, with a remainder in 


the ſame inſtrument, to the heirs of his body, it is an eſtate tail. 


A teſtator, let his intention be what it will,, muſt deviſe accord- 
ing to the rules of law; and 1 Soulle verſus Gerrard, Cro. 
Elis. 525. 


lt the rule be right, the limitation to the truſtees, to preſerve cc con- 
tingent remainders can make no difference. 9 


In ſupport of the rule, he cited Shelley's Caſe, 1 Co. 88. 5. and 
King and Melling, 1 Ventr. 231. and obſerved, that in this caſe there 
was a power to make a jointure, and yet held to be an eſtate tail, 
Broughton verſus Langley, 1 Lutw. $15. and Goodright and Pullin, 
13 Geo. 2. at a trial at bar, the limitation there was to the heir male 
of the body after a limitation for life, and held to be an eſtate tail. 


He ſaid, he had hitherto conſidered it as a legal eſtate, but the 
rule of equity 1s the ſame : Here is a truſt veſted, nothing required 
to be done by the truſtees ; and, to ſhew that truſts are to be go- 
verned by the rules of law, he cited Bale verſus Coleman, 2 Vern. 607. 
Legat verſus Sewell, 2 Vern, 571. 


In every light, therefore, in which this can be conſidered, it ap- 
pears to be an eſtate tail in Benjamin Bag ſhaw. 


Mr. Clarke, of the ſame fide, cited Co. Lit. 319. 5. and Bret 
verſus Rigden in Plowden 340. Shaw verſus Weigh, Caſ. in 27 
r. 185. 


1 


Mr. 
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Mr. Wilbrabam of the ſame fide cited Watts verſus Ball, 1 P. mi. 
105. 


— 


Mr. Coxe for the defendant John Statham, who ſtands in the ſame 
light with the plaintiff, infiſted, that though the truſtees in this deviſe 
have a power to ſell the eſtates, which is performing the higheſt act 
of ownerſhip, yet it hath conſtantly been held that they take only 
a chattel intereſt, and if fo, it is clear that ſuch eſtate and intereſt will 


not prevent a ſubſequent deviſe from veſting as an immediate eſtate, 
ſubject to and ed with the debts, 


And cited the following caſes to this purpoſe, Carter verſus Bar- 
 nardifton, 1 P. Wms. 509. Hutchins verſus Hutchins, 2 Vern, 404. 


Trinity Term 16 G. 2. the Maſter of the Roll gave judgment. 


Before I enter into what ſeems to be the main queſtion ; whether 
Benjamin Bag ſhaw took an eſtate- tail, or for life, by the will of Ben- 
jamin Aſhton, I ſhall conſider two things : Firſt, whether this eſtate 
5 to be taken as a truſt or a legal eſtate, and Secondly, whether 


$73 


the Maſter's report, that it is for the benefit of all parties the eſtate 


ſhould be ſold, will make any difference. 


As to the firſt, I am clear of opinion that this is a 1 
and not a legal eſtate: it might have been otherwiſe, if no particular 
eſtate had been given to the truſtees, and it had been given only for 
the payment of debts generally ; and in this it differs from the caſes 


of Gore verſus Gore, 2 P. Wm. 28. Stanbope verſus Thacker, Prec. 


There is no doubt but that if an eſtate is deviſed to a man and 
his heirs to the uſe of him and his heirs, that this would be a uſe 
executed, and all the ſubſequent limitations would be truſt-eſtates: 
and this is different from Popham verſus Bampfield, 1 Vern. 79. for 


there the eſtate-tail was executed by the ſtatute, and is le Cordell's 
and Manning's caſe. 


But as this is throughout called a truſt-eftate in the decree, that 
ſhould further govern this caſe. 


Then as to the other queſtion, what difference the Maſter's 


will make, that the eftates are proper to be feld far the benefit of all 
parties z I think, though the eſtates were ſold, it would not have 
given the court a handle to make a different determination, and the 


rather becauſe a 1 has been ſuffered on which a new eſtate 


atoſe. 
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The great queſtion then will be what eftate paſſed by the will of 


Benjamin Aſhton to Benjamin Bag ſhaw, and whether he took an eſtate- 


tail, or for life only; and though I think this a caſe of great diff. 
culty, yet upon the beſt conſideration, I am of opinion, that he took 
an ·eſtate- tail. 4 


'Elates are to And with regard to this, I ſhall take it as a ſettled maxim tha 


be govemed eftates are to be governed by the ſame rules in law and equity, and 
** 5 3 technical expreſſions at law are to receive the ſame interpretation, and 


and equity, in ſupport of this many caſes have been cited. Watts verſus Ball, 
and technical 1 P. Vm. 143. Duke of Norfolk's caſe, 3 Ch. Ca. 48. Cowper ver- 
dere 10 ve. ſus Cowper, 2 P. Mis. 668, Philips verſus Philips, 1 P. Wms. 35. 
ceive the ſame Pierce verſus Read, Pollexf. 29. Hopkyns verſus Hopkyns, 7 March 


intetpretation 


So. 1731. Maſſingburg verſus Aſb, 1 Vern. 295. 


Now it is inſiſted for the plaintiff that this is an eſtate-tail, u 
the rules, that where lands are limited to a man for life with limi- 
tation in the ſame deed or gift to the heirs of his body, that this 


makes an efſtate-tail; and for this was cited 1 Co, Shelley's caſe, 


Sc. Smy verſus June & aÞ, Cro. Eliz. 219. 


And it hath likewiſe been inſiſted, that a deviſe of lands in the ſame 
way paſſes the ſame eſtate; and for this have been cited ſeveral 
caſes. King verſus Melling, 1 Ventr. Soule verſus Gerrard, Cro. 
El. 525. Bail verſus Coleman, 1 P. Vins. 143. 


In anfwer to this it hath been inſiſted, that thoſe rules are merely 


artificial, not founded in juſtice, but for ſupport of the feudal tenures; 

and that it being contrary to juſtice, judges ought, from the common 

ſenſe of the caſe, according to Lord Hobart's rule, to ſhew themſelves 

Auti, in finding out reafons to ſupport exceptions to ſuch rules; 

Bir Thomas and ſeveral caſes have been cited in ſupport of this, particularly Liſle 
—4 mb verſus Grey, Sir T. Jones 114. "Raymond 315. and 2 Lev. 223. Sir 
Liſte verſus Thomas Jones ſays in his report, that judgment was for the defen- 
2 5 Ka dant: but that is a miſtake, as appears from the reaſon of the caſe, 
the Cale which is contrary, and ſo are the other books; and though it is 
* X ſaid in Jones's Reports this judgment was reverſed, yet that is a miſtake, 
for in Legate verſus Sewell in 1 P. Wms. 87. it appears Mr. Juſtice 

Tracy had examined the record, and found that the judgment was 

affirmed. Vide 2 Vern. 43. Peacock verſus Spooner. To the ſame pur- 

poſe alſo was cited 'Daffern verſus Daffern, 2 Vern. 362. Hodgeſon 


* 1 Tr. Atk. verſus Buſſey the 5th of December 1740. * and it is infiſted from all 
39. theſe caſes that the intention of the parties may even on deeds, and 


much more on wills, be taken as an exception to this rule, and one 

.- ether caſe is cited to this purpoſe of Trevor verſus Trevor, 1 P. Vins. 
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The next caſes are thoſe which have been adjudged and determined 
in. caſes of wills, on which the rule of judging by the intention of 
the teſtator hath been inſiſted on; and for this hath been cited 
Boraſton's cafe, 3 Co. and Plouden 414. 


And upon the general queſtion hath been cited Clark verſus 
Day, Moore 593. Lodington verſus Kime, Eg. Caſ. Abr. 183. Back- 
houſe ver ſus Wells, cited in a caſe in a book called Modern Caſes 181. 
Leonard verſus The Earl of Sufſex, 2 Vern. 526. which caſe was men- 
tioned on both ſides. Lord Glenorchy verſus Boſvuille, Caſes in Lord 
Talbot's time 3. Sands verſus Dixwell, December 8, 1738. * James 1 Tr. Ack. 
verſus Richardſon, Pollex. 4.57. Lord Stamford and Sir Jobn Hobart **7- 
on Serjeant Maynard's will, December 19, 1709. 


But the neareſt caſe of all, and which is inſiſted to be in point 
with the preſent, is Papillion verſus Voyce, 2 P. Vm. 471. 


Theſe are the ſeveral caſes that have been cited for the defendant, 
and I ſhall now conſider how far they come up to the preſent caſe, 
and then how far the intent is to govern in caſes of deeds, and like- 
wiſe how far it is to prevail in caſes of wills. 

On deeds the rule is certain, and I hope always will be the ſame, e * 
that they ſhall be controuled by the rules of law, and the intent that by rules of 
appears on the face of the deeds; for to admit of other conſtructions law, and the 
would let in the greateſt uncertainty, as we find every day in the . 
canſtruction of Wills. 1 7 | the face of 
As to Liſſe verſus Grey, it differs from this caſe in reſpect of the 
ſuperadded clauſe. - | 2 Bach | 


1 5 4 * f 2481 
The caſes of Daffern verſus Daßßern; Peacock verſus Spooner, &c. 
are all different; ſo is Trevor verſus Trepan: though they are to be 
ſure authorities, for What they determine; beſides the reaſons in thoſe 
hold not in the caſe of wills. Pa. 

How far then is the intent of the teſtator to be obſerved? 

It is laid down in general, that it is to be obſerved; but then it be intent of 
is laid down as general too, that this muſt be conſiſtent with and muſt be con- 
according to the rules of law; and if this was not adhered to, the ſiſtent with 
greateſt incertainty and inconvenience would follow. 955 5 — l 
Dee ell 5 0 many caſes his 

When a teſtator expreſſes himſelf in inaccurate words, but ſhews 1 
his intention, the law, as Lord Coke ſays, ſhall be his counſellor; ere he bas 
and this is what I take to be the meaning of Plowder 414. and there atempted a . 
are many caſes wherein an intent is ſo reſtrained, as where a perpetui-! H. 0 
ty is attempted to be made, or a reſtraint of alienation put on tenant tenant in tail 
in tail, Sc. : from aliena- 
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Words that Whete the teftatot expreſſes himfelf iti legal words, they are not 


— to be left, to follow the intent arifing by other words that are doubt. 
plication only, ful, and afford implications only; for when we quit a clear and ſet. 


N be tled rule, which the law ſets up for our guide, and follow ſuch in- 
Aten O, 


"here the to. tent, we leave certainty for incertainty; and we muſt now take the 
ator has ex- [44 to be ſettled, that where the iſſue take by purchaſe, it gives the 
pe level anceſtor an eſtate fot life only; but the cafes cited for this do not 
work. -cotne up to the preſent, for here is no deviſe over to the heirs of the 
| body of the ifſue, as was in thoſe caſes of Lyfe and Grey, and Backbouſe 

verſus Nell; and in the cafe of Lord Gletvrchy verſus Boſville, and 

Sands verſus Dixwell, the lands were deviſed to the truſtees to cohvey, 


which made it executoty, and altogether different from this caſe, 


Aſh verſus Rouſe was of a deviſe of money to be Jaid out in lands; 
which differs from the rule in Shelley's caſe and Co. Litr. 


But the preſent caſe is an immediate deviſe, and not of a deviſe 
of lands to be ſettled. | 


As to Papillion verſus Voyee, 1 P. Vim. 471. (which I have leſt 
to confider laſt, becauſe moſt material) the deviſe is the ſame, only 
there it is of a legal eſtate, this of a truſt ; but that, as I have ſaid be- 
fore, I ſhall conſider as making no difference. 


And had this caſe flood unimpeached, I ſhould have been very 
unwilling to have departed from it, whatever might have been my 
opinion; but in P. Ms. it appears plainly that Lord Chancellor Ning 
was of a different opinion, and if the ſupplemental bill had not been 
brought, would have reverſed the decree, and fo it rather ſtands an 
authority for the plaintiff; and there is another report of this caſe, 
where it is ſaid at the end of it, that in the caſe of Williams verſus 
Brown, Lord King had declared he ſhould reverſe the decree. Vide 
Caſes in Chancery, printed in 1740. page 34. | 


| Then conſider if this deviſe be executory or not, though all truſts 


are in ſome ſort executory, yet it is well underſtood what an execu- 
tory truſt is. 


As to the debts, it cannot be executory, becauſe the truſtees can ſel! 
no more than is ſufficient to pay the debts, nor is there any provi- 
Hon for laying out the ſurplus money; for after the debts and legacies 
are paid, the deviſe is immediate, and it is the will I ought to go 
by, and not what hath happened ſince on the decree and the Maſ- 

 ter's report. 


The word, Confider then the oonſtruction of the words of this will, and 
without im- then let us examine what the effect is of the limitation to the 


peachment f 


waſte, do.iiat give a power inconſiſtent with an eftate-tail, or at leaſt will not defeat it. 
1 truſtees 
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truſtees to preſerve the contingent remainders, the words without 
impeachment of waſte give a power not inconſiſtent with an eſtate- 
tail, or at leaſt would not defeat the eſtate, as ſaid by Lord Talbet in 
the caſe of Lord Glenorcby verſus Boſville, and in Shaw verſus Weigb, no 
weight was laid on theſe words to reſtrain the eſtate, and if words can 
have a reaſonable conſtruction not to defeat eſtates, they ought to be 
ſo taken. | | | 


As to the intent, from the limitation to the truſtees to preſerve 
contingent remainders, they do not with certainty ſhew an intent not 
to give an eſtate-tail, and might be inſerted with no ſuch reaſon ; we 
ſee the words inſerted frequently where there could be no reaſon for 
them, and the teſtator might think this limitation neceflary to create 
an eſtate-tail, or might have inſerted the words to reſtrain an alie- 
nation by the tenant in tail, which if it had been expreſſed could not, 


as in the caſe of Leonard and the Earl of Suſſex, have taken effect. 
Departing 


Great inconveniences have ariſen by departing from ftri& words, from fri 
words has 


from the uncertainty it produces, and I could wiſh that it had never produced ſuch 
been allowed, but that words had been left to legal conſtruction, uncertainty, 


that it is to be 


wiſhed the 
The Maſter of the Rolls declared the deviſe in Aſbton's will was in wy * 2 


tail to Benjamin Bag ſbau, and in conſequence thereof that the eſtate mt o- 
ſhould be ſold, and the money ariſing from ſuch ſale be paid to 

ſuch perſon as would have been entitled to the eſtate itſelf under Bag- 

Shaw's will, if it had not been ſold. 


PH * * Caſe 331. 
Bagſhaw verſus Spencer, Movember 12, 1748. on an : 


g . * _— 


appeal from a decree at the Rolls. .; pt 


T ORD CrxanceLLor. Nothing which has happened fince the 
will of Benjamin Aſbton can vary the will, but the rights of the Lord Hard- 


* 
- 


parties muſt ſtand as they were at his death; and if a ſurplus of _— 
money ariſing from the ſale of the lands is now to be laid out, it Baan 
muſt be in the ſame manner as if the lands originally were now to be e er 
ſettled. e | „„ — for life, 
he reverſed 
Neither can the recovery ſuffered by Benjamin Bag/haw, or his the decree at 
will, be of any ſignification, for the determination muſt be the ſame 274 
as if Benjamin Bag ſhaw had been living, and prayed a conveyance of creed that 


the moiety himſelf, according to Benjamin Aſbton's will. Benjamin had 
| an eſtate tail. 


i tbe it | : ; n this will : The eſtate de- 
There are two general queſtions upon this wi | . gory Du 


amin Bag- 


Firſt, Whether the eſtate deviſed to Benjamin Bag ſhaw was aa was uot 


truſt,” or a legal eſtate, that is, a uſe executed, or a mere truſt in an ug execu- 
B it » | Eq 7 a” 5 bar * but a 
quity a mere truſt in 


equity, and the whole fee being deviſed to the truſtees, no legal fee could be limited upon it, and he could 
take no;legal eſtate. | 


Vor, II. 7H Secondly, 
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Secondly, If it is a truſt, whether an eſtate-tail paſſes, or an eſtate 
for life, with contingent remainders to all the iſſue of his body, 


As to the firſt queſtion, I am of opinion it is merely a truſt in 
equity. 


The deviſe is to truſtees and their heirs; which carries the whole 
fee in law ; the deviſe to ſell would have carried the fee, if the word 
heirs had not been mentioned. Shaw verſus Weigb, Eg. Caf. Abr. 
185. April 28, 1729. 


And upon this ground the caſe differs from Cordell's caſe, Cro. Elz. 
315. and Popham verſus Bampfteld, 1 Vern. 79. and Carter verſus Bar- 
nardiſton, 1 Wms. 505. which were all merely chattel intereſts, 


The only caſe which made me doubt was the caſe of Lord Say and 
Seal, but that was only an eſtate pur auter vie. 


In the preſent caſe the whole fee being deviſed to the truſtees, no 


legal fee could be limited upon it, and Benjamin Bag ſhat could take 
no legal eſtate. 


Benjamin Next as to it's being good by way of executory deviſe : by execu- 
ons... af z tory deviſe, Benjamin Bag ſhaw could take no legal eſtate, for it is 
by ry a » * . 2 . . 

for he could too remote, it being after all the debts paid, which may take in a 


— 5 much further time than the law allows: but here the recovery was 
good tenan 


to the pre-. ſuffered before the debts were paid, and before the fee was ended, 
cipe, being be- and therefore he could make no good tenant to the præcipe, and what- 
fore the debts ever defeats the recovery defeats the plaintiff's title: the plaintiff there- 
were paid, and . . . 

the fee deviſed fore muſt admit that all the eſtates are truſts in equity; which brings 


to the truſtees in the ſecond queſtion ; 
was ended; | 


and whatever 1 a 3 > p 
defeats there- Whether this is an equitable eſtate for life only, with contingent 


covery, de- remainders, or an eſtate-tail ? 
feats the 4 


laintiff's ti- 8 
tle * depends upon the conſtruction of the words heirs of his 
body, whether they are words of purchaſe or limitation. 


Here are three things to be conſidered : 
Firſt, What appears to be the teſtator's true intent? 


Secondly, If ſuch intent is conſiſtent with the rules of law and 
equity. | 


Thirdly, Whether there is any particular ſettled rule which will 
prevent the teſtator's intent from taking effect, which will let in the 
diſtinction of truſts executed and executory. 


in the Time of Lord Chancellor HARDWICEE. 


As to the firſt queſtion, what is the teſtator's true intent? 


It is extremely clear that he intended to make a ſtrict ſettlement 
of his eſtate among his nephews. 


To every one. of his nephews he uſes the words, for and during 
his natural life. | 


To every deviſe is added without impeachment of Waſt, which ſhews 


he intended to give ſuch an eſtate as would be puniſhable for waſte, 
if not excepted. 


The limitation is to truſtees to preſerve contingent remainders, Sc. 


but to permit Benjamin Bag ſhaw to receive the profits, &c. 


This clauſe ſpeaks, that the teſtator intended ſuch an eſtate only, 
as might be forfeited : for the limitation to the truſtees, is, after the 
determination of the eſtate, &c. which determination could be only 
two ways: by death, or forfeiture : and the former could not be 
meant, becauſe the limitation is to truſtees during the life of Benjamin 


Bag ſhaw. 


It alſo implies that there are ſome contingent remainders or uſes 
to be preſerved, and there are none, unleſs the limitations to the heirs 
of the bodies of the ſeveral nephews are ſuch, which I think, is as 
ſtrong to ſhew the teſtator's intent, as if he had inſerted ſome negative 
words equally ſtrong ; as in the caſes of Backbouſe verſus Wells, Eg. 
Caſ. Ab. 184. and King verſus Melling, 1 Ventr. 225. to give an eſtate 
for life not abſorbed in the ſubſequent limitations. 


The plaintiff's council relied upon the teſtator's knowing the diffe- 


rence between words of limitation and purchaſe: and that in the 


other moiety of the eſtate he had deviſed it properly to create an eſtate 


for life, by giving it to his ſiſter and the heirs of her body and the 
iſſue of ſuch heirs, 


i 


But I think the difference of the penning, ſhews a different intent. 


For there he has inſerted no limitation to truſtees to preſerve, 
Sc. which ſhews he intended to make uſe of the words heirs of 
the body as words of purchaſe or deſcription only. 


| Secondly, I am to conſider if this intent can take effect. 


Here the council for the plaintiff placed their great ſtrength, that 
ever ſince Shelley's Caſe, 1 Co. 93. 6. the law has ſettled a clear 
rule, that in ſuch caſe, the word heirs, is a word of limitation, and 


that the law will not ſuffer any man to make a deyiſe, contrary to 
the rules of law. | 


But 


on 
* 
— — - 


o 
4 
. 
—_ —- 3 — 


tween this 
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But I think that rule is now miſapplied : This principle is not to 
be applied to the conſtruction of words, but to the nature of the 
eſtates themſelves. 


As the law will not permit a man to create a perpetuity, or to 
make a chattle deſcendable to heirs generally, which ariſes from a 
want of power in the teſtator ; but here is no want of power in the 
teſtator to give ſuch eſtate for life; the only objection is, that he 
has uſed improper words. 
Wherea tel- But to make that defeat his intent is very hard, and contrary to 
tator $ intent 5 . . . . 
appears plain, the firſt rule of law in expounding wills, viz. That if the teſtator's 
2 will intent appears plain, as he is ſuppoſed to be inops concilii, the law 
ans bay: will help an improper and unapt expreſſion, which cannot be 
making the done here, but by making the words, heirs of the body, words of 


words heirs of \f 
ny hw purchaſe. 


words of pur- 


chaſe, The objection is, That by law theſe are words of limitation. 


Heirs of te I anſwer, There are many caſes, even at law, where they are 
body have, at ords of purchaſe, Archer*s Caſe, 1 Co. 66. b. Clark verſus Day, 


law, been con- 
fidered as Mo. 192. 1 Ventr. 334. Long verſus Beaumont. 


words of pur- 


- Chaſe, even in 


42 And, upon this point, the caſe of Liſſe verſus Grey, is a ſtronger 
authority, in 3 Lev. 323. it is reported different from Sir Thomas 
Jones, as to the eſtate decreed, and the decree was not reverſed, 
but affirmed. 


An objection was raiſed, There were ſeveral other words which 


might govern that caſe, as the firſt, and every other ſon were men- 
tioned. 


I anſwer, It zs an authority, that the words, heirs of the body, 
even in @ deed, may be conſidered as words of purchaſe at law, 


The eſſential But it is ſaid, that by a late authority, the interpoſition of truſtees 
difference be- to preſerve contingent remainders, is not ſufficient to make theſe 
caſe, and Coal. words, words of purchaſe ; the caſe of Coulſon verſus Coulſon, in the 
ſen verſus Cal. court of King's Bench, the 8th of May 1744, which was the date of 
Fon, is, that G . | ; i 
waza mere the Judge's certificate, but that caſe differs widely from the preſent : 
legal eſtate, That was not without impeachment of waſte; it was a mere legal 
8 eſtate, not a truſt ; and the words were to be taken according to 
quity. their legal operation, there was no conveyance to be made, or any 


thing further to be done. 


But here, all the limitations are the directions of a truſt, which 


this court is bound to carry into execution, according to the intent 
of the teſtator. 


3 | And 


% 


in the Time of Lord Chancellor Haxdwicks. 


And therefore a greater latitude is to be allowed in the conſtruc- In conſtruing 


” | . : - words, to 
tion to make it agree with the intent of the teſtator. * e 
agree with 


And in Coulſon verſus Coulſon, the judges held, that the interpo- the intent of 
ſing the limitation to truſtees prevents the merger of the eſtate for _—_ 5 
life, and that Coulſon took a diſtinct eſtate for life, with a remainder is more liberal 
in tail in himſelf. | than a court 


of law. 


The great difference is, that was a mere legal eſtate; the preſent 
caſe is a truſt in equity. 


It has been relied upon, that limitations of truſts, and legal 
eſtates, are governed by the ſame rules, otherwiſe there would be 
different rules of property in thè two courts, 


I agree, that there ought not to be one rule of property in law, 
and another in equity: But, ſure, a court of equity may be more 


liberal in the conſtruction of words, to make them agree with the 
intent of the party, | 


And Lord Nottingbam's reaſoning is to be applied to the mea- 


ſure of the limitations, that they cannot be carried further in caſes 
of a truſt, than at law. 


Papillon verſus Bois, Eg. Caf. Abr. 185. eſtabliſhes the diſtine- 


tion of a legal eſtate, and a truſt in the ſame caſe, and upon the 
ſame will. 


There, both the judges were clear of opinion, that the teſtator's 
intent was plain to give an eſtate for life only, from the clauſe to 
preſerve contingent remainders, and that the court was bound to fol- 
low that intent, notwithſtanding the words hezrs of the boay. 


The opinion Lord Chancellor Ming gave, was a ſort of extraju- 
dicial opinion; but, taking time to form his decree, he ſaid, he 
had looked into the caſe of Liſſe verſus Grey, and ſeemed to be leſs 

clear as to the legal eſtate than before ; but as the ſupplemental bill 
had brought a new right, he took care to expreſs, that the direction 


to reverſe that part of the decree, as to deeds, &c. was expreſsly 
founded upon that ſupplemental bill. 


Leonard verſus Com' Suſſex, 2 Vern. 526. If this had been a legal 
eſtate, the ſons would have been tenants in tail; but, in equity, 


upon a truſt eſtate, the clauſe for interpoſing truſtees, &c. governed 
the whole caſe. 


G 7 1 Sir 


T 
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On the con- Sir John Hobart verſus Lord Stamford, on the conſtruction of 
9 Mi Serjeant Maynard's will: This court, and the Houſe of Lords, con- 


»ard's will, ſtrued the words heirs of the body in the ſenſe of the firſt, and every 


heirs of the Other fon. 
body were 


held to be in the,fenſe of the firſt and every other ſon. 


- * Aſhton verſus Aſhton, at the Rolls, November 14, 1734. A ſtrict 


will, the word ſettlement was decreed, the words there were iſſue of the body, not 


iſue is as heirs; but it has been eſtabliſhed, that in a will, the word iſſue, 
firong as the jg as ſtrong as the word heirs, 
word heirs. FD 


In Withers verſus Agood, Yuly 1735. An eſtate for life only, was 
decreed. | 2 


An objeftion was taken, That there the words heirs of the body 


of A. were joined with other perſons, who clearly muſt take by 
purchaſe. 


T anſwer, It amounts only to this, that a plain intent of the teſ- 
tator will change theſe words from being words of limitation, to 
words of purchaſe; and Lord Talbot ſaid, the rule of law was 
not ſo ſtrict, as to controul the teſtator's intent, where it is plain. 


20 ed Lord Glenorchy verſus Bofville, Caf. in Eg. in Lord Talbot's time z. 


-x-cuted ang has eſtabliſhed the diſtinction of truſts executed and executory, 
executory, eſta- 


_ It was objected for the plaintiff, that in caſes of articles before 


cy and Boſ- marriage, the court will make ſuch conſtruction, as may anſwer the 


ville. intent of the party; but in wills, where all parties are volunteers, 
the court cannot take ſuch liberty. 


Notwithſtand- It is true, ſuch diſtinction has been taken, notwithſtanding it has 


ing all the been objected, that the intent of the parties ought to be obſerved in 
Parties are vo- 


Junteers under both; but I deny that, becauſe all parties are volunteers under a 


a will, itis will; the words muſt be taken as they are, and Cannot be varied 
not neceſſary, 


to nents,” from: Nay, in many caſes they muſt be varied; as where the 
muſt be taken Court is obliged to direct a conveyance, for, if they were to uſe in 
8 —2 ſuch conveyance, the ſame words as are in the will, they would in 
caſes, may A deed, have a different conſtruction from a will, and thereby 


be varied. fruſtrate the teſtator's intent. 


Iſmue in adeed As the word iſſue in a will, may be a word of limitation, but in 
is always a . | 
8 deed, is always a word of purchaſe. 
chaſe. 
An objection has been raiſed, that theſe caſes ariſing upon wills, 
are very different from marriage articles, where the parties are con- 


fidered 
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ſidered as purchaſers, and the iſſue male particularly regarded, and 
take as purchaſers; but that no caſe has been cited of a will, where 
all parties claim voluntarily; and the ſame words of limitation in a 
will, ought to receive the ſame conſtruction in equity as at law, 
even where they are to be carried into execution by a future truſt, 
ſo as to create an equitable eſtate. 


T anſwer, The firſt part of the diſtinction is right, but not appli- 
cable to the preſent caſe. 


And, I think, in the cafe of Baile verſus Coleman, 2 Vern. 670. 
the precedents were not fully laid before Lord Chancellor 
a great many of which have been cited in this preſent judgment, 


7 


Next, As to truſts executed and executory. 


All truſts are in the notion of law executory, and are to be exe- 
cuted in this court. 


At law, before the ſtatute of uſes, every uſe was a truſt, then the The gatute of 
ſtatute executed the legal eſtate, and joined it to the uſe, and there- uſes 4 N 
fore a truſt executed is now a legal eſtate; and to bring it to aq. 2 
truſt in equity, the legal eſtate muſt want to be executed by a joined it to the 


conve % uſe ; and the 
———— legal eſtate 


therefore muſt 
The caſe where this was moſt argued, was the caſe of Lord Gle- want to be 


x executed by a 
norchy verſus Boſville. conveyance to 


; Sn ; make it a truſt 
But there is another queſtion, How far in truſts executory, the in equity. 


teſtator's intent is to prevail over the ſtrict rule of law? And I 
think the decree in that caſe ſo right, it did not want the aſſiſtance 
of ſuch diſtinctions. | 


Teſtators are generally preſumed to know, that ſome further con- 
veyance of the eſtates deviſed to truſtees muſt be made, for they 
cannot preſume, the eſtates will always remain in their truſtees, but 
muſt be by them conveyed to other perſons, according to the tenor 
of the will. | 


There is one thing more that is deciſive in this caſe ; nothing 
which has happened fince Aſbton's death can vary the caſe, but it muſt 
be the ſame as if Benjamin Bag ſhaw, the firſt deviſee, came for a de- 
cree ; and if he had been the plaintiff now, the court muſt have de- 
creed the ſurplus to be laid out in land, one moiety to the uſe of Ben- 
Jamin Bag ſhaw, with remainder over; and the queſtion would have 
been, whether the court would, or would not have inſerted truſtees 
to preſerve contingent remainders in ſuch conveyance : If they had 
been inſerted, the next limitation muſt have been to the firſt and 

2 every 
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every other ſon, in ſtrict ſettlement ; for if they had been inſerted, 
there muſt have been ſome remainders for them to preſerve ; and 
if the remainders had been to the heirs of the body of Benjamin 
Bag ſhaw, it would not have been a remainder to have been pre. 
ſerved, 


Where the And therefore the court muſt have departed from the words of 


court are d- the will; and if it muſt depart from the words of the will, ſuch de. 
— ths parture muſt be rather to ſupport, than fruſtrate the plain intent of 


_ - a 1 the teſtator, and to have limited the remainder to the heirs of the 
ill, i u | JOINS. . . 
e of Benjamin Bag ſhaw, would plainly have contradicted the 
ſupport, than teſtator's intent. 

to fruſtrate the 
intention of 
the teſtator. 


An objection was ſtarted, That if the court departs from the 
words of the will, it ought to adhere to the legal operation of 
the words. 


J anſwer, That cannot be in the preſent caſe, without giving to 
Benjamin Bag ſhaw a different legal eſtate from the eſtate given him 
by the words of the will. 


By the will, it is a life eſtate, not united with the remainders ; 
but, by leaving out the clauſe of the truſtees, it would have been an 
immediate eſtate- tail. 


© — — 
a a4 OC 4 —— —ͤ— 8 ; 4 . 
o 


By the will, it is an eſtate liable to forfeiture. 

By the conveyance, an eſtate-tail not liable. 

For theſe reaſons, I am of opinion, Benjamin Bag ſhaw took only 
an eſtate for life, and that ſo much of the decree at the Rolls, as de- 


crees Benjamin Bag ſhaw to have an eſtate-tail under the will, muſt 
be reverſed. | | 


Caſe 332. Wrctteſley verſus I rotteſly, June I, 1743. 


The words 3 ä - | ; 
under the Queſtion aroſe on the marriage ſettlement of Sir John Wrotteſley, 


marriage ſet- 10 4 "if 
ee gif who created a term for years, in truſt, © to raiſe and pay, 


<hild at gu. one child, only 60001. if two, 6000/. to be equally divided; if 
rid without © three, or more, 8000/7. to be equally divided, and to be paid at 


the father's ec . - , 1 
ada ods their reſpective ages of twenty-one, or marriage; and it was pro- 


forfeit the ſaid © vided, that if any of the ſaid younger children ſhould marry in 


intended por- © the father's life-time, without his conſent, and after his death, 


_ 2 d- t without conſent of the mother, ſuch child ſhould forfeit his or her 


whole intereſt *© ſaid intended portion, to be diſtributed among the reſt, at the 


882 4 ce age of twenty-one, or marriage with ſuch conſent ; with a farther 
ww; er proviſo, that if any ſuch child ſhould marry without ſuch conſent, 
tlement, whe - I ” of 
ther certain 


os Contingent, 


in the Time of Lord Chancellor HARDwICckE. 


6 or die before - twenty-one; or marriage with conſent, the portion 
e to be divided among the ſurvivors, at the age of twenty-one, or 
« marriage with conſent.” 


Frances, one of the daughters, married with Mr. Bend:ſh, with- 
out the conſent of the mother ; and, on the hearing of the cauſe 
before Lord Talbot, on the 6th of Auguſt 1734, it was held, that 


ſhe had forfeited her portion by ſuch marriage, and was decreed to 


the other children, 


One of the daughters is ſince dead, before twenty-one, or mar- 
riage ; and the petitioner, Mr. Bendiſb, who married Frances, ap- 
plies now, in the right of his wife, who is twenty-one, for her 
diſtributive ſhare of her ſiſter's contingent portion. 


The queſtion is, Whether Frances, as ſhe has forfeited her original 
portion, is intitled to a ſhare of this contingent portion, on the death 
of her ſiſter, before twenty-one, or marriage. 


Mr. Wilbraham, for the petitioner, who was not twenty-one 
when ſhe married, but arrived at that age before her ſiſter died, 
cited the caſe of King verſus Withers, as a caſe in point. 


Mr. Attorney General, council for the other ſiſters, inſiſted, that 
the whole term, and the whole 8000/. was under conſideration 
when the cauſe came before Lord Talbot, and that he expreſsly 
declared Frances is not intitled to any ſhare of the 8000/7. which muſt 


mean, that ſhe had no intereſt at all, and could not poſſibly intend 


that ſhe had a contingent intereſt. 


If the intention of the parties to the ſettlement, was plain to give 
the portion over on marrying without conſent, the court will not 
ſtrain to conſtrue it no forfeiture. 


The whole tenor of the ſettlement is, that none of them ſhould 
be intitled unleſs they had performed the conditions, 


Mr. Solicitor General, in reply for the petitioner, ſaid, that the 
clauſe of forfeiture does not at all affe& the contingency which has 
happened. 1 8 


The ſaid intended portion is the only thing which is to be forfeit- 
ed, and can mean only what ſhe is intitled to at the commencement 
of the term, nor are there any words whatſoever, that give over any 
ſhare that might accrue afterwards, by the death of one of the daugh- 
ters before twenty-one, or marriage. 
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That Frances is intitled to this diſtributive ſhare, becauſe one of 
the contingencies has happened ſince her attaining the age. of twen- 


ty-one, and ſhe may yet marry a ſecond huſband with conſent, 


Lord CHANCELLOR, 


As this is the caſe of a forfeiture of a marriage portion, the court 
will make as favourable a conſtruftion as poſſible. | 


For, as Mr. Solicitor General ſaid, if this had been caſus omiſſus, 
the court would let it lie where it is fallen, and not take it from 
Frances ; at the fame time I muſt make ſuch a conſtruQtion, as 


will ſuit the intention of the parties, 


It has been objected by the defendant's council, that the peti- 
tioner is precluded, from what is demanded by the petition, by 
Lord Talbot's decree. 


But this will not hold, becauſe the terms of the decree are, That 
Frances Bendiſh having married Higham Bendiſh, after the geath of 
Sir John Wrottefley, without the conſent of Lady Wrotteſley her mo- 
ther, is not intitled to any ſhare of the 8oool. 


The declaration of the court being in the preſent tenſe, cannot 
be extended ſo far as to exclude any thing ſhe might be intitled to 
by a ſubſequent contingency, if within the terms of the truſt. 


The rather, becauſe the reſt of the daughters were not intitled at 
the time of the decree, being all under age, and therefore all were 
at liberty to apply to the court for further directions, and the appli- 
cation left open to Mrs. Bendiſb, as well as the reſt. 


But, however, the council are right as far as they have argued 
from the reaſon of the decree, which brings me to the conſtruction 
upon the truſt it ſelf; Now, as to this, it depends upon the frame 


and tenor of the whole truſt. 


There is one thing pretty extraordinary in the petitioner's demand, 
which is his claiming a groſs ſum of 2000. the whole of her ori- 
ginal portion, for 8000/. was all the proviſion under the ſettlement, 
if more than three children. 


What is the effect of this? Why, that notwithſtanding ſhe has for- 
feited her original portion, yet they will take back as much as the ori- 
ginal portion they have forfeited, which would be a great abſurdity, 
and therefore muſt be laid out of the caſe, for they cannot claim a 
fourth part of the original portion as it is given over : Therefore, 

the 


I 


% 


* 
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che queſtion is reduced ſingly to a fourth part of the deceaſed daugh- 
ter's fifth, and this muſt depend upon the clauſe of forfeiture. 


Firſt, What is the meaning of his or her faid intended portion. 


Now I do not think that the word ſaid can be narrowed ſo far, 
as to relate only to the original portion; for the word portion or por- 
tions in this clauſe or declaration of truſt does not mean the original 
portion only, but the whole intereſt which each child might expect 
under this ſettlement, whether certain or contingent, 


If it reſted fingly upon the clauſe of forfeiture, I ſhould be of 
opinion the petitioner is not intitled, but if you go on to the next 
clauſe it is ſtill plainer. 


Here it is not in ferrorem only, but a legal determination of the 
term, and the court cannot ſet it up again. 


Suppoſe the other three ſiſters had married under age and without 
conſent, would not the term have determined ; can it be inſiſted then 
that the two fiſters marrying with conſent ſhall keep the term on foot 
for the petitioner's benefit, when the whole term would have ceaſ- 
ed, if they had all married without conſent, 


As to the part of Lord Talbot's decree, that gives Mrs. Bendiſb the 
ſum which the father has left by his will to make up any deficiency 
in his childrens fortunes, I think it a very proper direction, and ſhould 
have been of the ſame opinion, becauſe it would be very hard to 
extend the words make up to a forfeiture if a daughter married with- 
out conſent; it could not be ſo conſtrued unleſs the father had re- 
peated the words in the ſettlement marrying without conſent ; upon 
the whole circumſtances he diſmiſſed the petition. 


Pullen verſus Ready, et e con, January 8, 1743. Caſe 333: 
. . — ws r Lot. 2.4 A on ER 


PRE AY 


F HE queſſion in this cauſe aroſe upon the will of Co/for in the 
year 1720. 


Edward Colſton © deviſes ſeveral meſſuages, lands, &c, to five g 5, his wil 
©* truſtees and their heirs, in truſt for his grand niece Sarah Colſton gives legacies 


* for her life, with limitations to her ſons and daughters in tail, '? ns = 


* and the laſt remainder in truſt for Mary Edwards, and her ſons them 47 21. 
* , 1 1 | or marriage, 
and daughters in tail. 32 
firſt happen, provided they marry with the conſent of their father and mother, which ſhall firſt happen, 
or the ſurvivor of them; otherwiſe to ſink into his perſonal eſtate. The legacies veſted at their attaining the 
age of 21. and either of them marrying without conſent afterwards is of no conſequence; for Lord Hardwicke 
keld that the marriage with conſent of father and mother muſt be conſtrued ſo as to relate to the time of the 
legacies veſting. . = 
0 
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He gives ſeveral pecuniary legacies (inter alia) © he ſays, I give 
* tomy couſin Mary Edwards 500 /. to be.put out to intereſt for her 
<« ſeparate uſe ; and after her deceaſe I appoint the ſaid principal ſum 
* of 5001, to be paid to her daughter Sophia at her day of marriage 
* or twenty-one, which ſhall firſt happen. Item, I give to her 
daughter Mary 8000 l. and I further give to her ſiſter S9phiz 5000 /. 
* which ſaid ſeveral ſums ſhall be paid to them af their ages of 
twenty one, or day of marriage, which ſhall firſt happen, provided 
they marry with the conſent of their father and mother, or the 
© ſurvivor of them, or otherwiſe their legacies to fink into my per- 
<* ſonal eſtate. 


e ſtem, it is my will, and I do hereby declare, that if the faid 
«© Sophia and Mary, daughters of my faid niece Mary Edwards, or 
either of them, ſhall hereafter marry with any perſon or perſons 
* whatſoever without the conſent of their father and mother and the 
© truſtees named in the ſaid will, or the greater number of them living, 
* - ignified under their hands : then it is my will, that ſuch of the 
daughters ſo marrying ſhall have or receive no more benefit or ad- 
te vantage by my faid will, or any thing therein contained, than if 
they were actually dead, or not named in my ſaid will, either by 
* particular names or daughters in general. 


Sarah Colſton dies without iſſue unmarried. Mary Edwards had iſſue 
three daughters, Sarah, Mary and Sophia. Sarah married in the 
life-time of the teſtator in a manner diſagreeable to him : Mary mar- 
ried to Lord Midaleton, with ſuch conſent as the will required: Sophia 
in Auguſt 1732. arrived at her age of twenty-one on the 19th of Jan. 
1732. By deed inrolled between Thomas Edwards of the firſt part 
and Sophia Edwards his wife of the ſecond part, a recovery was ſuf- 
fered (Mr. Edwards being then living) and the uſes declared to Tho- 
mas Edwards tor life, then to the uſe of ſuch perſon or perſons 
and for ſuch eſtate, &c. as the ſaid Sophia ſhould by deed or writing, 
to be by her duly executed with the conſent of the ſaid Mr. Edwards 
during his lite, teſtified by his ſealing ſuch deed in the preſence, &c. 


direct, &c. and for want of, &c. to the uſe of Sophia, her heirs and 


aſſigns for ever. 


In Feb. 1736. Sophia married without conſent of Mr. Ready, ſhe 
being then near 26 years of age, and previous to ſuch marriage he 
ſettled an annuity out of his own eſtate of 200 /. per ann. and. ſettled 
her own eſtate to him and her for their lives and the life of the 


ſurvivor, and to the iſſue of the marriage, and for default of, &c. to 
her in fee. 


Mr. Edwards neglecting to pay Lord Middleton part of his Lady's 
fortune, a ſequeſtration iſſued out of the court of Chancery againſt 
the ___— Edwards, and his eſtates were ſequeſtered, and he ab- 
ſconded. 


On 
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On the 9th of Juhy 1737. In order to make Lord Middleton = 
faction for his demand, and to ſettle the whole family affairs, 
draught of articles was prepared and approved by council, "mn iy 
Thomas Edwards and Mary his wife of the firſt part, Lord Middleton 
and his Lady of the ſecond part, John Pullen and Sarah his wife of 
the third part, and Mr. Ready and Sophia his wife of the fourth part. 


It was executed by all the parties. 


In theſe articles, Lord Middleton's marriage and ſequeſtration is re- 
cited; and in order to fatisfy Lord Midaleton's debt of 10000 J. Ed- 
wards, Pullen and Ready, covenant for themſelves and their wives, 
to convey to Lord Middleton certain fee-farm rents, as part of the 

eſtate and ſhare of Lady Middleton given by the teſtator's will, and 
thereby agreed that within one month after the death of Mrs. Ed. 
wards, Pullen and his wife ſhould convey as many lands as. were 
worth 10000 J. in like manner to Ready and his wife: and further 
agreed that after Mrs. Edward's death an equal diviſion ſhall be 
made between the three daughters of Mrs. Edwards, of all the eſtates 
belonging to Mrs. Edwards as deviſee of Colflon. 


On the 29th of September 1739. there was an indenture executed 
between the ſame parties, wherein the will and ſettlement of Coſſton 
were recited, and fines and recoveries ſuffered. 


Sophia hath received her legacies of 5000 J. and ſhe and her huſband 
apply to Lord Middleton and to Mr. Pullen and his wife, to b a 
diviſion of the eſtate purſuant to the will and articles. 


Lord and Lady Middleton are willing to do their part. 

Mr. Pullen and Sarab his wife, who had married very meanly a 
ſecond time, object that Sophia marrying without conſent hath for- 
feited her right! in the third of what ſhould come to her upon the 
death of her mother. 

The three fiſters are now coheirs to the teſtator. 


Mr. Ready by his anſwer to Mr. Pullen's bill puts in iſſue the ar- 
ticles, and infiſts upon them more at large by his croſs bill. 


Loan CHANCELLOR, 


There are two queſtions in theſe cauſes : 


Firſt, as to the five hundred pounds legacy. 
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Secondly, as to the clanſe and condition in Colſſon's will, by which 
the plaintiffs in the original bill inſiſt on a moiety on account of Mrs. 


As to the firſt queſtion there is nothing in it, and has been de. 


termined over and over; the uſufructuary benefit is given to the mo- 


ther for life only; and is like the caſe of K:ng and Withers, H. Term 


1712, and ſeveral other caſes ſince. 


The marriage with conſent of father and mother is always conſtrued 
now ſo as to relate to the time of the 3 veſting, and if the party 
arrives at the age of twenty-one, it veſts, and the marrying without 
conſent afterwards is of no conſequence, 


The ſecond queſtion is more difficult, and depends upon the li- 
mitations in Co/fton's will; as to the real eſtate in poſſeſſion, and the 
money which is directed to be laid out in land given to Mrs, Ed- 
awards for life, &c. vide the will. 


Trem, It is my will, and I do hereby declare that if the ſaid Sophia 
and Mary, &c. 


Now this clauſe as to the legacy of five hundred pounds, and 
five thouſand pounds, if it is taken to extend to them, (the clauſe 
being very general) having no deviſe over attending upon it, muſt 
be conſidered only in ferrorem, and therefore no . enſues, 
and may be laid out of the caſe. e 


I muſt conſider it then with regard to the real eſtate. 


To be ſure the eccleſiaſtical court have no juriſdiction here, nor 
has it ever been applied to conditions annexed to real eſtates: there 
might perhaps be ſome doubt as to the money, but as this court 
conſiders money directed to be laid out in land, as land, this is 
likewiſe exempt from the eccleſiaſtical law. 


One queſtion has been ſtarted, what would be the conſequence of 


this forfeiture with regard to the real eſtate, and who can claim 


the benefit of it. 
It has been infiſted by the council for Mr. Pullen, that here is 


ſomething in the nature of a croſs remainder; now if it reſts only 
in the intention of the teſtator, that is by no means ſufficient ; for 


if a man deviſes to daughters as tenants in common, and there is no 
expreſs deviſe over to the others upon one of them dying, or not 
performing a condition, the ſhare of ſuch daughter would deſcend 
upon the heir at law of the teſtator. 


: The 
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The clauſe is thus worded, that a daughter fo marrying ſhall have 
or receive no more benefit or advantage by my ſaid will or any thing 
therein contained, than if ſhe was actually dead: the conſequence of 
this is, that it will go as the law would have faid, to the right heirs 
of Mr. Colfton. 


After Sophia Edwards, now Ready, arrived at her age of twenty- 


one, ſhe joined with her father in ſuffering a recovery, and declaring 
the uſes of her ſhare. 


The general notion of common recoveries is that it bars eſtate-tails, The force of 
remainders over, and extinguiſhes all conditions and powers, and all b, en 
incidents annexed to an eftate-tail ; indeed as Mr, Attorney General recovery t 
faid, it will not bar a mortgage, becauſe that is to be conſidered as extinguiſh all 
a charge upon the eſtate, and cannot be defeated : but the force of . 

a conveyance by common recovery to extinguiſh all theſe powers incidents an- 
ariſes from hence, that the law conſiders it in the nature of a real _ - wy 
action, and the recoveror is in by right. Vide the caſe of Page verſus — _ 
Heyward in Pigot 170. and Salk, 570. which is in point: therefore hence, that 
all that was in poſſeſſion at the time, is out of the queſtion, and the law con- 


$4 f ſiders it in the 
the condition as to that is barred : and as to the money not yet laid nature of a 


out in land, the articles of the 92h of July 1737. have likewiſe barred = . 
any right that might have accrued from the forfeiture to the other cn is in 


two ſiſters upon Mrs. Ready's marrying without conſent. by right. 


For, at the time of the execution of the articles, it could not but 
be known that Mr. and Mrs. Ready married without conſent, be- 
cauſe Mr. and Mrs. Edwards, Lord and Lady Middleton, Mr. and 
Mrs. Pullen were all parties, and cannot poſſibly be ſuppoſed to be 
ignorant of this fact, which happened ſome years before. 


It is ſaid they might know the fact, and yet not know the conſe- If parties are 


quence in law: but if parties are entring into an agreement, and the ring into 
x 3 an agreement, 
very will out of which the forfeiture aroſe is lying before them and and the will 


their council, while the draughts are preparing, the parties ſhall be out of which 


ſuppoſed to be acquainted with conſequence of law as to this point, . 


and ſhall not be relieved under a pretence of being ſuppriſed with ſuch ing before 


ſtrong circumſtances attending it. them, and 

| their council 
: 6 : | - „ while the 

Beſides, here is a departure from the will, for the articles are plain- draughts were 


ly different, being a conveyance to Pullen and his heirs, inſtead of an Preparing. the 


eſtate-tail given under the will. - 9 
| h to be ac- ' 
So that with the knowledge of tbe will, and all the clauſes in it, * 
the condition annexed, and the forfeiture, the parties with their eyes quence of law 
open ex cute this deed. ae * 


It has been inſiſted chiefly by Mr. Pullen's council, that they ex- 
ecuted the articles under a miſtake. a 
ere 


PEE — — 
— 


— 
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There is nothing more miſchievous than for this court to decree 
a forfeiture after an agreement, in which, if there is any miſtake, it 
was the miſtake of all the parties to the articles, and no one of them 
is more under an impoſition than the other. | 


After an A- This court is ſo far from aſſiſting to ſet up the forfeiture again, 


greement has * 
Miirely ſettled that they would rather rejoice at the agreement, becauſe it has abſo- 


all diſputes lutely tied up the hands of the court from meddling in the queſtion: 


between par- and if I was to decree the forfeiture now, it would be making all 
ties and their 


ſeveral rights, agree ments vain and nugatory: the caſe that comes neareſt to the pre- 
the hands of ſent is Can verſus Can, before Lord Macclesfield. 


the court are 
De ee I muſt decree therefore Pullen's bill to be diſmiſſed without coſts, 


enter into fo far as it ſeeks any relief with regard to the forfeiture : and under 
f 1 Mr. Ready's croſs bill, I ſhall direct the articles to be ſpecifically per- 
which might N ; 

have been formed, and to be carried into execution. 


ſtarted, had 

there been no 

ſuch agree- 

ment, 

| Caſe 334. LV ailiant verſus Dodomede, May 16, 1743. 

Though on a R. Briſlow, one of the ſixty clerks, demurred to his being ex- 


demurrer to a amined in a cauſe, for that he knew nothing but what came 
perſon's being 


examined as a to his knowledge as clerk in court, or agent for the defendant. 
witneſs has | 


. And the demurrer having been over. ruled, the plaintiff now moved 


pæna cannot that Mr. Briſtom might pay 51. coſts, or in default of payment to be 
be taken out ſuſpended from being a ſixty clerk. 


againſt him | 
for colts, yet | | N : ; 
the court will There was a croſs notice to diſcharge a ſubpzna which had been 


give them up- taken out for coſts againſt Briſtow, 


on an appli- 
cation by mo- 


. Lord CHANCELLOR. 


This is a new caſe, and there are two queſtions ariſing out of it. 


Firſt, Whether any coſts can be obtained againſt a witneſs (upon 
ſuch a demurrer being over-ruled) by way of ſubpzna. 


Secondly, Whether it is in the power and diſcretion of this court 
to give colts by any order. 


As to the Firſt, there can be no ſubpzna for ſuch coſts; and 


this appears by Lord Clarendon's rules, which relate only to demurrers 
between parties. 


But I am of opinion that the party is intitled to have coſts upon 
application to the court; and if I was to lay it down as a rule, that 
no coſts ſhould be given in any caſe where a witneſs demurs, it would 

— * be 
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be of very bad conſequence, and tend greatly to the delay of the pro- 
ceedings in this court, in regard to publications; and in ſome caſes 
it would be worth the parties while to put in ſuch a demurrer for 
fake of delay; and I think the court may very well do this by way 
of analogy to the courts of common law. 


Though originally the party was left to his ſatisfaction by action, The fatisfac- 


yet at law the court now grants an attachment againſt the witneſs for any r 


not appearing, and he ſhall not be diſcharged till he has paid the appearance of 
coſts, : wines was 
| y action 
„ only, but 


As to the merits, I think it a proper caſe to give coſts in; for it now the courts 
appeared to me upon arguing the demurrer, that Mr. Briflow came of law e 
to the knowledge of the facts before he was concerned in the cauſe, hl ki. 
and therefore ordered him to pay 5 . coſts, and if he neglected fo 
doing, the court would then conſider the other part of the notice. 


As to the caſe of Hzlderſley and Deviſcher in 1730. cited by Mr, 
Sambourne, where one of the defendants demurred as to his being ex- 
amined as a witneſs, for that he was a party intereſted, and that upon 
the demurrer's being allowed, he was ordered his coſts; it is ſo 
far in point, that the court went out of the common rule of Lord 
Clarengon's orders, where demurrers are confined to parties in a 
cauſe, 


Sir Thomas Abney verſus Miller, June 10, 1743. Caſe 335. 


R. Littleton Burton, clerk, ſometime in the year 1732. made 1 


his will, and thereby gave and deviſed all his college leaſes king his will, 
which he then held of Magdalen college to Mrs. Elizabeth Burton his furrenders the 


mother, to be ſold by her immediately after his deceaſe, and ordered f F mu 
and directed that the money ariſing by ſuch fale ſhould be diſtributed by the will, 


ſhare and ſhare alike to his ſaid mother and the defendant Edmund and accepts 
Burton his brother, Ann Miller his fiſter, wife of Jahn Miller of ju, 0 
Banbury, excluſive of her huſband, and after her deceaſe to Ann pays a large 
Miller her daughter, and to Mary Bugfield, now Pletcher, another fine, the lat 
of his ſiſters, and after ſeveral ſmall bequeſts and legacies appointed _ 
his mother ſole executrix and reſiduary legatee. lege ſeal till 


| after the death 
of the teſtator. Lord Hard wicke decreed that the leaſe actually renewed after the deviſe of it, was a revocation 


of that deviſe, otherwiſe as to the leaſe not perfected for want of the college feal. 


The teſtator, divers years after making the will, ſurrendered the 
college leaſes deviſed by it, and accepted two new leaſes of the ſaid 
premiſſes, one in December 1736. and the other in Auguſt 1740, and 
paid large ſums of money by way of fine, but the laſt was not ſealed 
with the college ſeal till after the death of the teftator. | 
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CASES Argued and Determined 


On the 27th of Feb. 1740. the teſtator died without having re. 
voked, republiſhed, or in any wiſe altered his will: Elizabeth 
the mother died after making the will, but before the teſtator, ſo that 
the bequeſt of the reſidue of the teſtator's perſonal eſtate became 
lapſed, and undiſpoſed of, and ſubject to the ſtatute of diſtributions, 


The plaintiff has brought his bill in the right of his wife, who is 
one of the teſtator's five ſiſters, and inſiſts upon her ſhare in the reſidue 
under the ſtatute of diſtributions, which depends principally upon 
this queſtion, whether the renewal of the leaſes by the teſtator after 
making his will is a revocation of the will. 


Mr. Attorney General, council for the plaintiff, cited the caſe of 
Marwood verſus Turner, 1 April 1732. before Lord Chancellor ing. 


He inſiſted, that if it had been in the caſe of a freehold, there 
could not have been no doubt, and therefore it is incumbent on the 
gentlemen of the other fide, to ſhew that there is any ſubſtantial 
difference between a revocation of a will of leaſehold and of free. 


hold. 


Mr. Chute of the ſame fide argued, that it is not the identical thing 
the term deviſed, but a different intereſt from what was in being at 
the time the will was perfected, and therefore as to one of the leaſes, 


at leaſt, a clear revocation of that ſpecific thing : he cited Bunter ver- 


ſus Cooke, 1 Salk. 237. and Maſon verſus Day, Prec. in Chan. 


Mr. Noel of the ſame ſide, inſiſted, that a renewal is in the nature 
of a purchaſe, and that the fine having been paid for both leaſes, 


though the college ſeal was not put to one, it is a revocation not- 


withſtanding, for that a revocation need not be quite perfect, but 
where an inclination to revoke appears from circumſtances, as a feoff- 
ment without livery, a bargain and ſale without inrolment, it will 
be conſtrued a revocation though the acts are not compleat, and as 
the money, the material thing, was paid, the putting the ſeal of the 
college is rather a matter of ceremony: he cited the caſe of Alford 
verſus Earl for this purpoſe, 2 Vern. 209. 


Mr. Solicitor General, council for the defendants, inſiſted that the 
executrix was certainly entitled to the new leaſes under a bequeſt of 


the reſidue, and that notwithſtanding ſhe died before the teſtator, yet 


in equity, ſo far as ſhe was barely a truſtee, the right of the ce/lu; que 


truſts is not at all hurt, but is equally the ſame as if the truſtee was 


living, 


The teſtator, in this inſtance of renewal, has done no more than 


what he had done ſeveral times before, for he always renewed with 


2 the 


in the Time of Lord Chancellor HARDWICERE. 


the college at the end of ſeven years, becauſe if he had not, a ſevere 
fine would have been put upon him. 


That common caſes of leaſehold eſtates are extremely different 
from biſhops and college leaſes ; nor have they cited one caſe to ſhew 
that barely renewing a college leaſe has been held to be a revocation, 
but only where it has been a common leaſehold eſtate. Vide Lord 
Lincoln's caſe, and Swinbourne, part 7. ſec. 20. ſays, ademption of le- 
gacies is twofold, expreſs and ſecret ; expreſs when the teſtator doth 
by words take away the legacy before given ; ſecret, when the te- 
ſtator doth by deeds without words take away the legacy, as when 
he doth give away the thing bequeathed, or doth voluntarily alie- 
nate the ſame before his death. 


Now in the preſent caſe there is no expreſs ademption, becauſe the 
teſtator has never ſaid, the defendants ſhould not have their legacy; 
neither is there an implied ademption, for here is no tranſlation (as the 
civilians call it) or beſtowing of the legacy bequeathed upon ſome 
other perſon, and therefore there is no implication in this reſpect. 


Then from whence can the implication ariſe ? why it muſt neceſ- 
ſarily ariſe from the renewal only: and it muſt be ſubmitted whether 
this will amount to an implied revocation. 


Now in all theſe kind of eſtates the tenants by cuſtom have a ſor 
of tenant-right of renewal: a 14 years leaſe is always kept on fodt, 
and ſometimes the tenants renew within ſeven years, and ſometimes 
after : therefore-this is not properly a new leaſe, but only a continua- 
tion of it, for it is never ſuffered to run out entirely. 


As this is the nature of theſe intereſts, and it is well known there 
is a great deal of property of this kind in the kingdom, and the te- 
ſtator has done no more than what is uſual, there is no pretence to 
ſay that his increaſing the value of the thing given is revoking the 
legacy, but it is more natural to ſuppoſe it was done for the benefit 
of the deviſees. 


Sdoinbourne, part 7. 1 Edit. 278. ſec. 7. ſays, if the teſtator do be- 
queath a ſhip, and afterwards doth by piecemeal repair and renew 
the ſame, ſo that there remaineth nothing of the old ſhip but only 
the bottom tree : here is no ademption of the legacy, 


To apply this to the preſent caſe, will any body ſay that in this 
court there is no part of the old bequeſt remaining; ſo that all which 
is ſubſtantially done is only an increaſe of the thing deviſed and a 
continuation of the old intereſt; the ſtatute of 4 Geo. 2. conſiders 
college leaſes in this light with regard to the tenant right of renewal. 


He 
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C AS E s Argued. and Determined 
He cited Arne verſus Smith, 2 Vern, 681; and Brunſdale verſus 
Winter, before Mr. Verney, where the queſtion was upon two navy 


bills deviſed by the teſtator, which were afterwards paid off, and 
yet held to be no ademption. Vide Ford verſus Fleming, Abridgment 


of Caſ. in Eg. 302. and Ellot verſus Davenport, 2 Vern, 472. 


The general doctrine to be gathered from theſe caſes is, that 
unleſs the teſtator's intention appears to revoke, the court will not 
preſume an ademption. 


In Partridge verſus Partridge, Caſ. in Eq. in the time of Lord 
Talbot 226, A. deviſes 1000/. South Sea ſtock to B. at the making 
of his will he had 1800/. and by ſale reduced it to 200/. which he 
after increaſed to 1600/, and died; between the making his will 
and his death, the act took place, which changed three-fourths of 
the ſtock into annuities, and held that the legacy was not taken away 
or impaired by the ſale, nor by the act. 


Swinbourne, old edit. 7th part 278. ſect. 6. If the teſtator do be- 
queath all the corn in his barn, and, after the making of his will, 
the teſtator ſurviveth until all the corn be ſpent, and other corn be 


put in the place thereof, this ſpending of the corn is no ademption 
of the legacy, 


Why may not this renewal be as well meant for the benefit of 
the deviſee, and a continuation of the intereſt for his advantage ? 


Mr. Browne, council of the ſame fide, compared it to a teſtator's 
giving a bond debt, and afterwards changes it into a mortgage, and 
ſo alters the nature of the ſecurity ; yet, this is only new modifying 
it, and is not an ademption of the legacy, 


That, though in point of law, the farrender makes it a new in- 
dependant and original leaſe, yet, in equity, it is conſidered only as 
an fingrafting upon the old, and to be regarded as one conſoli- 


dated intereſt. 


Lord CHANCELLOR. 
There are two queſtions in this cauſe. 


Firſt, Whether a college leaſe, actually renewed, after a deviſe 
of it in a will, is a revocation of that deviſe ? | 


Secondly, Whether an attempt in the teſtator only to renew, is 
a revocation ? 


3 As 
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As to the fie, I am of opinion for the plaintiff. 


— 


And as to the ſecond, for the defendants. 


I will conſider it, in the firſt place, as if it had been an expreſs 
legacy, or gift of the term, to the three ceſtuy que truſts: For, ſup- 
poſe he had ſaid, I give and bequeath both the leaſes to my mother, 


Sc. equally, ſhare and ſhare alike; and afterwards the teſtator re- 
news the leaſes; 


CE — — — A . n 
— * JOE Io. 


What would have been the effect in point of law? There is no 
doubt, but in this caſe, it would have been an ademption, or revo- 
cation; and even if the executrix had aſſented, the legatees could 
never have recovered the term upon the renewal by an ejectment, for 
the thing it ſelf is annihilated and gone. £ 


” 
— 
= 
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— 


It is not in this caſe a deviſe of the land, but a deviſe of the leaſe, 
which I hold, &c. of Magdalen college, Sc. | 


— 


a a * — 
© AE. — U— 
— 
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Juſt as if he had aid, I deviſe the term, and that term is ſur- pere a teba- 
rendered and gone: Where a teſtator expreſſes himſelf in the preſent tor expreſſes a 
tenſe, it muſt relate to what is in being at the time of making bimſelf in che | 
. preſent tenſe, 
the will, and can mean only the firſt leaſe, and the term to come it relates to 
in it, what is in be- 
8 5 ing at the time 
of making the 


The defendant's council have compared it to a gift of a ſhip, or will. 
a houſe which is re- built after the making of the will; but they are 
different, for this reaſon, becauſe a ſhip, or houſe, is the ſame corpus : 
And, in the preſent caſe, it is an abſolute new term, and the old 
one is gone. | 


But then ſome ſtreſs has been laid on its being the common courſe 
and method of renewal in biſhops and college leaſes. 


This court does regard the cuſtom of renewal in ſome caſes, be- 
cauſe if ſuch an eſtate is given upon truſt, and the eſtate ſo given is 
renewed after the death of the donor, yet the court conſiders it as 
governed by the old truſts, with reſpe&t to perſons claiming under 
the teſtator ; and the executor renewing would have been bound 
by the truſt: But this will not extend ſo far as to bind the 
teſtator himſelf in his life-time, under any truſt that he may have 
created. 


The ſame as to freeholds; for if there is an eſtate for three lives It a teſtator, 
in the teflator, and he has deviſed it, yet if he ſurrenders theſe who bad de- 


three lives, and takes a new leaſe, this is admitted on all hands 22 — 


to be a revocation. ſurrenders it 
| | afterwards, 
: | | and takes a 

Vol. II. 7 N Therefore, lute. i is 


"a revocation, 
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Therefore, I am of opinion, if it had been an expreſs bequeſt/ it 


would have been a rcvocation in law. 


Adeviſeofa At the ſame time I agree, if a man had deviſed a leaſe, topether 
— _— with a right of renewal, and had done nothing in it himſelf, that 
renewal, car- then the expiration of the old term would not have barred the le- 


ries both the gatee, becauſe the deviſe carried the right of renewal, as well as 


wh theleaſen ſelf, 
Conſider the caſe as it is penned under the will, that it ſhould 
be diſtributed, ſhare and ſhare alike, to his mother and deſen- 


It is ſaid, that the executrix would have had the legal intereſt, if 
ſhe had been living. | 


This makes no difference, becauſe, one way or the other, it would 
ſtill have been a bequeſt of the term to the legatees. | 


The perſonal In all caſes of deviſes of perſonal eſtate, the whole veſts in the 
eftate veſts in executor ; and therefore no legacy can come out of the executor 
the executor, without his conſent; and, according to the definition of the civil 
and no legacy + a k 
comes out of law, it is a command or direction to the executor what he ſhall do 
bim without with ſuch and ſuch parts of his eſtate. 
bis conſent. 

But, whether it veſts in the executor, or is directory, if the 

thing is annihilated, it makes no difference. 


The rule of As I am clear of opinion, this would have been an ademption in 
revocation of law, ſo muſt it be here; for the rule as to revocations is the ſame 


wills is the 1 . 
ſame in equity In equity . 
as at law. | | 
It is faid, that courts of law, or equity, will not allow of revo- 
cations, unleſs there is animus revocandi. 
Though a This would be laying down the rule of revocation much too 


feoftment de narrow); and contrary to the known caſe of a feoffmęnt to the ſame 
ro the ſame 


uſes with thoſe Uſes with thoſe 1n a precedent will, and yet held to be a revocation. 
in a precedent Id. in Lord Lincoln's Caſe, Eg. Caſ. Abr. 411. 


will, yet it is 
a revocation. . IF 8 
The preſent caſe is much ſtronger, becauſe here is an utter an- 


nihilation of the old term, and a purchaſe of a new one. 
The argument of the act of parliament turns the other way, be- 


cauſe the lefſees had no remedy before to compel a renewal, and 
wanted the aid of the legiſlature, 


1 Another 
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Another argument has been raiſed from the inconvenience of theſe 
eſtates going contrary to the intention of the teſtator ; and it certainly 
would be an inconvenience, if upon every renewal, I muſt make a 
new will. b9! | | 


But perſons who are acquainted with the proper method of con- Where a teſ. 
veying theſe eſtates by will, give in this manner, all my eſlate, right, tutor ſays, I 
and intereſt, T ſhall have to come in this leaſe at the time of my death, Slate. — 
or by a general deviſe of the reſidue. | andintereſt [ 

in 4; Ih | ſhall have to 

A deviſe of corn in a barn, is not a ſpecific legacy of particular college leaſe 
corn, but a legacy of quantity, and muſt be made up by the exe- at the time of 
cutor. Id. as to the caſe cited of the deviſe of South Sea ſtock, m death. 


though renew- 
ed after the 


Theſe perſons are not to be conſidered in the ſame light with will, it paſſes 
the executor, for they do not claim under her ; but on a ſuppoſi- xg 4 
tion that the thing is not at all given, they claim under the ſtatute 
of diſtributions, as an heir at law claims in real eſtate : And if I 
was of opinion there is no revocation, a much greater inconve- 
nience would ariſe, as it would overturn, and ſhake the eſtabliſhed 
rules of law. 


As to the point of re-publication, it was very faintly inſiſted on 
by the defendants council. | 


For the fat was no more than this, the teſtator was looking for 
another paper after renewing his leaſes; and the perſon who was 
aſſiſting him, having taken up the teſtator's will by miſtake, he 
faid, that is my will; not meaning to republiſh, but only to ſhew it 
was not the paper he wanted. 


To make it a republication, there muſt be animus republicandi A republics- 
in the teſtator ; but even if there had been a republication, I am of of 4 
opinion, it would not have altered the caſe; becauſe the very thing nt bar 


not have al- 


it ſelf was intirely annihilated and gone. tered the caſe, 
8 | becauſe the 

His Lordſhip decreed for the plaintiff, as to the leaſe renewed, 1 

and perfected by the college ſeal. Px annihilated, 


And for the defendants as to the other leaſe. 


Taylor 
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0 CAS Es Argued and Determined 


1 


Caſe 336. . verfin Jones, June 13, 1743. 2 for judgment 
at the Rolls, 


A hnſband T HE bill was brought by ſimple contract Gegner of the de. 
ny * K fendant: The intent of the bill was, that the plaintiffs ma 
7331. loc y 
deviſed to paid their debts out of 17331. ſtock, veſted in truſtees for the 
bim * b of the defendant for life, of his wilt for life, and afterwards 
2 for the benefit of his children: The money o inveſted in e 
the benekr of was a legacy left to the huſband after 29 5 Hot 
3 
life, of his wife for life, and afterwards for the benefit of bis children. The facet is * both as 
to creditors before and ofter the marriage; and the truſt eflate was decreed to be 10 and applied to the 
payment of the huſband's debts. | | 


Maſter of the Rolls: This is a caſe between crete e one 
fide, and a wife and children on the other, and therefore I directed 
the cauſe' to ſtand over, not from any particular difficulty in the 
caſe, but becauſe a wife and children were concerned. 


I am of opinion it is a fraudulent ſettlement with regard to 

creditors, 

Such a ſettle- The fit 1 is, Whether this fettleament made in truſt for 
— the wife and children, is fraudulent in general, as it ſtands fingle and 


ther after mar- independant of the plaintiffs the creditors ? 


riage, and 


again 2 0- It has been infiſted on for the wiſe and children; that this ſettle- 


luntary con- 
veyance. ment is for a good conſideration ; nay, looked upon very often as 


a valuable conſideration, fince they are, in ſome reſpects, eſteemed 
as creditors with regard | to the > pink | 


There is no doubt, in this rlpee, but it is a valuable conſidera- 
tion as againſt a father even after marriage, and even n againſt a vo- 
luntary CONVEyance. © J Sgno 9k NOT SUR 

But I look upon it to be a 3 rofs as to creditors for a valu- 

able conſideration, that it is always looked upon as fraudulent, and 
within 13 Ehks, c. 5. againſt fraudulent deeds, alienations, Cc. 


The next n is, Whether this deed is within the proviſo, 
or ſaving of the ſtatute ? 


Now there is no doubt, though this is upon a good conſideration 
with regard to the perſon making it, yet otherwife as to creditors. 
Vide Twyne's caſe, 3 Co. 80. The chief reaſon there was, that the 


perſon by whom the conveyance was made, continued in poſſeſon: 
3 t 
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It was reſolved likewiſe, in Upton verſas Baſſet, cited in Twyne's 
caſe, that no purchaſer can avoid a precedent conveyance made by 
fraud or covin; but he who is a purchaſer for money, or other va- 
luable confideration ; for though in the preamble to this ſtatute of 
27 Eliz. c. 4. it is ſaid for money or other good conſideration, and 
likewiſe in the body of the act, yet thoſe words, good conſideration, 
are to be underſtood only of valuable conſideration; and this appears 
by the clauſe of lands firft conveyed with condition of revocation, 
for there it is ſaid for money or other good confideration paid, or 
given z the word paid is to be referred to money, and given is to 
be referred to good conſideration ; ſo the ſenſe is for money paid, or 
other good confideration given, which words exclude all conſidera- 
tions of nature, or blood, or ſuch like, and are to be intended on 
of valuable confideration, which may be given; and therefore he 
who purchaſes land for valuable confideration, is a purchaſer only 
within this ſtatute. | 


Now, in the preſent caſe, here is a troſt left to the huſband in the 
firſt place, under this deed ; and his continuing in poſſeſſion is 
fraudulent, as to the creditors, the plaintiffs, | 


The next confideration 0 Whether the debts contracted after the 
ſettlement made, are included in this ſtatute of 13 Ez. 


The preamble is for the avoiding and aboliſhing of feigned cove- 
nous, &c. fraudulent feoftments, gifts, bonds, ſuits, &c. which 
feoffments, &c. are deviſed and contrived of malice, Sc. to the 
end to delay or defraud creditors and others of their juſt and lawful 
debts, Sc. Be it enacted, &c. | | | 


The word others ſeems to be inſerted to take in all manner of 
perſons, as well creditors after, as before the ſettlement, whoſe debts 
| thould be defrauded, | 


In the enacting clauſe ſtill ſtronger, becanſe the word creditors 
are not mentioned, but general words perſon or perſons, That all 
„and every feoffment, Cc. at any time had or made, or hereafter 
* to be had or made, to or for any intent or purpoſe herein before 
* declared, ſhall be from henceforth deemed, &c. (as againſt that 
« perſon or perſons, his or their heirs, executors, &c. whole debts, 
Ge. by ſuch fraudulent practices as is aforeſaid, are, ſhall, or 
* might be, in any wiſe, or in any way, diſturbed or defrauded, 
© &c.) to be clearly and utterly void.” 


The words of the ſtatute, therefore, ſeem to be ſo general, in 
order to take in all perſons who ſhall be any ways hindered or 
delayed, Cc. 
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the father was at the time of making this deed, any further 


as an evidence, to ſhew, if he was in indigent e LEE 
t Was made with an intent to commit a fraud. 


8 aun 
— wd 


CAS E S Argued and Betermũned᷑ 
This being the Intention, I think it is highly reaſonable it ſhobld 
he ſo conſtrued, and no rule of law that hinders * mats 
riage, 1 more * creditors before, N e, 19 YH 
IC M1007 £ 4 
And it 1s very neobeble that the Ren lee the: Stilerdent, 


truſted Eduard Jones, the debtor, upon a ſuppoſition. that he was 
the owner of this ſtock, upon ſeeing him in poſſeſſioon. 


20 150 44 771 


Three caſes have been cited to make this fraud: Hr Oſborn 
and Bradſhaw verſus Churchman,: Gro. Jac. 127. but it does not 
come up to the preſent caſe, for the queſtion thete, was/not-whe. 
ther the deed was fraudulent, but n the intereſt. in ae n 
patied. 1 uber 20 sm © 


Seconaly, Lavender verſus Blackſtone, which comes nearer the pre- 
ſent, vide 2 Levinꝝ 146. where Hale was of opinion, that every 
conveyance ſhould be eſteemed primd facie fraudulent againſt a 
purchaſer ; but circumſtances may alter the caſe. 


Whitborne verſus Jumper, before Sir Joſeph Jekyl, is ſtill nearer, 
and though it is not quite the preſent caſe, yet it reſembles it 
very much, with regard to the agreement between the plaintiffs and 
defendant, viz, That if they would allow him two years to pay 
their debts, he would give a warrant of attorney to confeſs a Judg- 
ment. N 


The great queſtion is, if this deed be fraudulent ? For if it is 
Whether the creditors have any. ſpecific lien is not material; for 


as ſoon as the judgment was entered it would have been a ſpe- 


cific lien, 


Theſe are the. caſes which 3 me in my opinion. 


999 


For the defendant was ted. E Cale of Tetletan verſus Marlew, 
before Lord Hardwicke ; but there, it was the, wife's fortune that 
was ſettled; which varies the caſe; for here it was not the wife's 


fortune that was ſettled, but what the Bonn, Was. intitled to in 
his own right. 


VF 


The cafe of Saka verſus e December 8, 1742, 8 
was cited, though a ſettlement after marriage was in conſideration 
of the wife's portion, and therefore different. 


It is not material, in the preſent caſe, what the Are of. 
an 
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in the Time Lord [Chancellor HAABwiek E. 603 


Baut the material confideration-is, Whether it is within the proviſo 
of lig. for ift is not, the court will not require a ſtrict proof of 
its being fraudulent ; and as it is likewiſe accompanied with a truſt, 
the court will look upon it to be ſo, and there is no occaſion to prove 

it for it lies on the part of the defendant to prove what his circum- 
ſtances were at the time of making the deed, as he A be ſuppoſed 
to know it much better than the plaintiffs, 


It is upon theſs:reaſons'I muſt decree for the plaintiffs, the cre- 
ditors againſt the wife and children; for though I have always a 
great / com paſſion for wife and children, yet, on the other fide, it is 
poſſible, if creditors ſhould not have their debts, their wives and 
children may be reduced to want. 


He decreed the deed of ſettlement to be void, as againſt the plain- 
tiffs, and the truſt eſtate to be ſold, and applied to the payment of 
the creditors. u 


Sir Ceſar Child verſus Gibſin, June 15, 1743. A Caſe 337 
plea 5 a 1 decree. | 


Loxp CHANCELLOR, RE He e eee 
H E queſtion in this caſe is, Whether this is ſuch an excep- To ſupport a 


tion, as to be a bar to this new bill. plea of a for- 
mer decree, 


ou muſt ſet 
ory plea that is ſet up as a bar muſt be ad idem. There- forch ſo much 
fore, if a judgment or decree is pleaded, it muſt appear to © att cod args 
ad idem. as will ſhew 
1 dee ſame point 
Now, the defendant ſhould have * be ſo much of the former -—— 
bill and anſwer, as to have hewe ſame point, was then in if- 
ſue; he has not done this, but of . We Was ee 
for an account, and a decree made. ee, ge 3 . 


„ 


{1 


For it is extremely hard to ſay, that becauſe the be plan fa failed in 
the caſe which he made on the former account, that now he has 
made, a new caſe, and brought a new bill, that he ſhall not be 
allowed to go on, but be barred by a plea of a former decree in 
the ſame matter. 


J will not ſay, but if an executor had placed out aſſets that were The court will 
ſpecifically deviſed, but the court would oblige him to account for Oe 
the intereſt he may have made of thoſe aſſets; but there never was executor, who 


a cafe in this court where a Maſter was directed to charge intereſt wakes uſe of 


afll 
upon an executor, who makes uſe of aſſets come to his hands in 1 — 
the ay of his trade, | | the way of 


1 The his trade. 
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The pill would to be ſure have been more formally brought, if 
it had charged the decree made in the former cauſe, and not have 
ſaid only, as it does now, that it is for an n. 


But this is merely a matter of form, and it would be vety bar to 
allow this plea, for a defect in form in the bill, and turn the plaintiff 
quite round by diſmiſſing this bill, and obliging him to bring a new 
one; therefore, I think, the juſtice of the caſe will be, to let the 
plea ſtand as to ſo much of the bill as ſeeks a general account of 
the perſonal eſtate, and as to all matters in the bill relative to de- 
mands of intereſt, let the plea ſtand for an r ä whey for 
the plaintiff to except. | | 0 


Caſe 338. Anomyrnous, June 16, 1743. : 
If the plaintiff . ORD CHANCELLOR laid down theſe rules: 


produces the 

der f 
. Ry Where a motion is made to diſmiſs a bill for want of Proſecution, 
Join, and an jf jt is not an affected delay, but ariſes merely from the circumſtances 


n_— of caſe; as for inſtance, from the number of defendants, and 


ſome of the 
parties being ſome of them being abroad, 3 that it requires time to get in all their 


2 1 anſwers; there upon producing the order obtained for a ſubpæna to 
* rejoin upon the defendant, and affidavit of the number and diſtance 


court will not 


diſmiſs his bill of the parties, and of ſome of them being out of the kingdom, the 


— court will not grant the motion. 
Though Wore for want of roducing the order (for þ-2 of council is not 


has been dif- ſufficient) and affidavit, the bill is diſmiſſed; yet upon the plaintiff's 
miſſed for moving afterwards to retain the bill, upon payment of coſts out of 


Jo gee purſe to the defendant, and producing ſuch order and affidavit, the 
fidavit, yet court will retain the bill notwithſtanding. 
upon produ- ran 
cing them afterwards, and payment of coſts out of purſe, the court will retain t. 


' 


On motion ts Upon moving to retain a bill on payment of coſts out of purſe, 
retain the bill, the court will not grant it, when on a former, motion the bill was 
he plaintiff diſmiſſed for want of proſecution, and defended by council, unleſs 


a 
—— plaintiff can ſhew that the order for the Jupana to rejoin was 


the ſubpena dated before the notice to diſmiſs the bill. 


to rejoin was 


dated before the notice to difmile. 
3 


Hil 


in the Time of Lord Chancellor Harpwicke, bog 


Hills verſus IWirley, July 6,1743. Caſe 339. 


HE words of the will on which the principal queſtion de- 
pended were as follow: 


* If it ſhall happen that my perſonal eſtate which ſhall not be A, long as the 
** otherwiſe by this my will diſpoſed of, ſhall fall ſhort to pay my fone ell ex- 
« debts, legacies,” and funeral expences, then 1 do order and direct uf Je. 
«that my copybold lands, gardens and premiſſes, which J bought of gacy is char- 
% Dorothy Combe, ſhall and charged with ſuch deficiency, and the * 
« ſum and ſums of money ſo falling ſhort as aforeſaid, ſhall be paid eber upon 
* out of the ſaid copyhold eſtate ; then ſhe gives ſeveral ſpecific lega- the heir or 
* cies, and then follows this deviſe : I give unto the right honourable they tate K 
« Henry Earl of Rochford all and fingular the houſehold goods in the ſabjea io the 
* ſchedule hereunto annexed, and by me aſſigned, he paying forty pounds charge. 
te per annum to ſuch perſon and in ſuch manner as herein aftermentioned, 

* and giving ſecurity to my executor for payment thereof. Then the 
gives twenty pounds per annum to one perſon for life, ten pounds to 
another for life, and five pounds to the plaintiff for life, to be paid 
her half-yearly; the firſt payment to begin and to be made {ix months 


after her deceaſe. ; 


Then all the refidue of her eſtate ſhe gives to Knightly Birch, Eſq; 
and appoints Humphry Birch, Eſq; her executor, 


The teſtatrix left more than ſufficient to anſwer her annuities. 


The queſtion is, whether under the circumftances of this caſe the 
perſonal eſtate being ſufficient, the annuity of five pounds per annum, 
Sc. ought to be paid to the plaintiff and the other perſons. 

Seba 

Lokd CHANCELLOR. 


One thing is very plain, that the teſtator intended her legatees 
ſhould have the annuities, and therefore if there is any room to aſſiſt 
them, the court will do it aotwithſtanding the accident has happened 
of the teſtatrix's annexing no ſchedule of the houſehold goods. 


The queſtion is, whether this annuity of five pounds and the reſt 
of the annuities are not gone, the fund failing upon which they were 
charged. | 5 


Now it does not appear to me that there is that abſolute uncertainty, 
or no fund upon which this legacy can attach. 


Vide the words of the deviſe to Lord Rochford. It has been truly ſaid 
that the five pounds a year, part of the forty pounds per annum, is 
Vor. II. 5.7 given 
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CASES Argued and iDeterihined 


given out of the houſhold goods and it was admitted by the council 
for the executor, it is not neceſſary that the deviſe to Lord Rochford 
ſhould take effect to make the annuity legacies effectual, for if he had 
died, the executor ſhould notwithſtanding have been truſtee for the 


forty pounds per annum. 


It is admitted further, that if the fund had been aſcertained by the 
ſchedule, and Lord Rocbford had refuſed to give ſecurity, then the 
goods would have been directed to be ſold for W e all ths 1 
cies. 4 8999.0 

16111 10 

The fund itſelf being applicable, it is juſt the ſame as if the teſts 
tor had given a particular piece of plate, or a bond to Lord Rochford, 
and he had died, for then theſe things muſt have Den: ſold to _— 
the legacies. 


It was inſiſted on, here is a difference in the prefent caſe ; for that 
if it had become void in the lite-time of Lord Rochford, ſtill it might 
have been well enough ; but here it is void in the original creation 
for the uncertainty, and this is the ſtrength of the defendant's caſe, 


I do admit, if this had been void in it's original creation, and that 
it had not been in rerum naturd, and nothing conſequently had gone 
to the executor which had been charged with the annuities, they 
would have been void : but here the fund out of which the annuity 
is to be charged is moſt undoubtedly gone to the executor, viz, her 
houſhold goods, for they cannot in any propriety of ſpeech be taken 
to be any other perſon's than the teſtatrix's; and ſhe not having an- 
nexed any ſchedule to her will, thoſe houſhold goods are of courſe 
gong to her executor. 


But, ſaid Mr. Attorney General, ſuppoſing the houſhold goods had 
been deficient, and Lord Rechford chad refuſed them, why then the 
annuities muſt have fallen equal tn. and I low that to be right. 


But the caſe cited by Mr. -Salicitor General out of Scoinbourne, 
7th part 254. is a full anſwer. ** If a teſtator do bequeath lead, mo- 
* ney, or wheat, not expreſſing the quantity, the bequeſt is unpro- 
fitable, becauſe of the great uncertainty, at leaſt it ſeemeth the 
executor is delivered, by delivering a very little; howbeit if the 
legacy conſiſting in weight, number or meaſure, be diſpoſed for 
e the performance of ſome act, or other certain conſideration, as for 
the building of ſome bridge, or amending of highways, or for the edu- 
cation or alimentation of ſome perſon, -or maintaining him at ſudy, 


« or for the relief of the poor, or for the repairing of the church,” or 
« for other like uſes: in theſe caſes the legacy is not void, albeit no 


«© quantity be expreſſed: for ſo much is underſtood to be diſpoſed of 
as may ſatisfy, or anſwer that purpoſe whereunto it is appointed. 


It 


in the Time(df Lord Chancellor HARDwIck E. 


If the teſtator has deſcribed ſuch houſhold goods as are ſufficient, 
and the executor does not controvert that there are ſuch houſhold 
goods; can any thing be ſtronger, than that the teſtator intended 
they ſhould be applied, at all events, towards ſatisfying the annuities 
as far as they will go? | 


The words hereunto annexed, muſt be conſtrued as if ſhe had ſaid, 
which I intend to annex to my will, for ſhe could not eo inſtante de- 
viſe the houſhold goods, and direct a (ſchedule to be taken, but the 
legacy mult precede, and is the fame thing as if ſhe had given them 
at once by way of teſtamentary ſchedule. 


The other point deſerves to be conſidered ; whether (if there ſhould 
be a deficiency” of the houſhold goods, to ſatisfy the annuities) the ex- 
ecutor muſt not make it good out of the perſonal eſtate ? 


See the firſt part of the will, which directs the copyhold lands, 
Sc. to ſtand charged with ſuch deficiency. 


It is plain that there are ſome legacies the teſtator intended her 
copyhold eſtate, &c. ſhould make good, if the perſonal fell ſhort. 


All the legacies except a month's wages to her ſervants, and theſe 


annuities are, ſpecific legacies. 


When the teſtatrix mentions legacies in general, ſhe means that 
all legacies, which could not find a ſufficient fund out of the per- 
ſonal eſtate to be ſatisfied, ſhould be thrown upon the copy hold 
eſtate, &c, | e 


As to the deviſe to the ſervants, as the teſtatrix had given a month's 
wages, or a month's warning, nothing might have become due by 
way of legacy, for the ſervants might have been turned away, and 
then the month's warning would have been a debt, and not a legacy, 


and therefore ſhe could have nothing material in her contemplation, 


or any other legacy, beſides the annuities which ſhe could intend to 
charge in this manner on her copyhold eftate. | 


The eſſential rule in all theſe caſes, is, that a8 long as the fund it- 
ſelf exiſts upon which the legacy is charged, though it devolves either 
upon the heir or executor, yet they take it ſubject to the charge. 


His Lordſhip decreed the houſhold goods in the hands of the ex- 
ecutor, to be applied towards fatisfying the annuities, and if thoſe 
were not ſufficient, the reſidue of the perſonal eſtate to be applied for 
that purpoſe; and if there ſhould be ſtill a deficiency, to be made 
good out of the copy hold lands, Cc. ä | 


Stileman 
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608 CASES Argued and Determined 


Caſe 340. Strleman verſus Afbdown, une 18, 1743. A rehearing, 
5 —.— THE ſingle point here was, whether a judgment creditor {hall 
11 have the whole real aſſets (deſcended upon the heir of the co- 
opinion he was nuſor) ſold to ſatisfy his debt, or only a moiety, being obliged to 
— — "op come into this court to ſet afide a fraudulent conveyance, 


firmed the de- | 
cree he made This clauſe was heard the 87h of December 1742. and the Chancellor 


op he 5th of was then of opinion that only a moiety of the real aſſets ſhould be 


1742. ſold. 


Mr. Attorney General was council for the heir at law and executor. 


The ſtatute of Weſtminſter, he ſaid, which gives the elegit, means 
no more than to give the judgment creditor an election to come upon 
the lands of conuſor for one moiety of his debt, and as to the other 
moiety, upon the perſonal eſtate of the conuſor. 


The preſent defendant is bound no otherwiſe than as terretenant. 


Suppoſe this was the caſe of a mortgagee, would the court do it 
to his prejudice ? if the court would not do it in that caſe, why will 
they do it againſt an heir at law ? 


The caſes cited on the other fide do not come up to the preſent 


purpoſe, the firſt caſe was Compton verſus Pigot, before Lord Har- 


5 court the 14th of December 1711. 
FH IH St Py 


| r M, u... Lt 6 There a bill was brought by a judgment creditor againſt an executor 
} er J5, 1 4-:4«+v. and the heir at law, to have the perſonal eſtate applied firſt, and if 


not ſufficient, then the real eſtate to be ſold. 


The words of the decree there, to have the whole real aſſets fold 
liable to the judgment, may admit of this doubt, whether the decree 
does not confine it to ſuch aſſets as are only liable to the judgment, 
and not to all aſſets deſcended upon the heir. 


He cited two caſes as in point for the defendant in Lord Chancellor 
King's time, Harvey verſus Woodhouſe, October 30, 1730. and Fiſb 


verfus Burdes, the February following. 


LORD CHANCELLOR. 


HFad it not been for the caſe of Compton verius Pigot, I ſhould have 
thought it very clear for the heir at law. 


2 The 


in the Time of Lord Chancellor HAxDwiek k. bog 


The judgment affects the land as it is bound by the judgment: 
equity follows the law in this caſe, and as the plaintiff can extend 


- 


only a moiety there, he ſhall have no more here. 


It appears to me in this light; ſuppoſe it was in the caſe of a bond 
creditor,, he might have an action of debt againſt the heir, and judg- 
ment againſt him upon aſſets deſcended; and this he is intitled to at 
common law, for it is the debt of the heir, and the action is in the 
debet & detinet, but againſt the executor only in the detinet, and the heir 
can difcharge himſelf no otherwiſe than by pleading riens per deſcent. 

Heal” i NH LEE erty Ns ve | | | 

But if a judgment was obtained againſt the anceſtor, a feire facias 
could not be brought againſt the heir, becauſe at common law the 
heir was not bound; and there is no inſtance before the ſtatute of 
Weſtminſier, of a ſcire facias brought againſt the heir on ſuch judg- 
ment obtained againſt the anceſtor. 


There is no doubt but if it had continued a bond, the whole aſſets 
would have been liable in the hands of the heir : but before the ſtatute 
of Weſtminſter there was no remedy againft the anceſtor in his life- 
time upon a judgment, on bis land: and it is that ſtatute ſubjects one 
moiety thereof to the judg ment creditor, 


The conſequence of this is, that notwithſtanding the anceſtor is 
dead, if the land comes into the hands of the heir or purchaſer, it 
comes equally bound, © 


In what right then is the Scire facias brou ght againſt the heir or 
purchaſer? Why only as fterre-tenants, and by virtue of the ſtatute. 


I thought of the objection myſelf, that a bond creditor would be 
in a better condition then a Judgment creditor, and ſo he is. 


For as ſoon as the bond debt.is turned into a judgment it is extinct After a bond 
againſt the anceſtor, and the creditor cannot in the life-time of the — 22 
anceſtor. bring any action upon the bond; can he then bring an ment, the 
action againſt the heir after it is entirely extinct? But ſtill he obtains creditor can- 
a great advantage by a judgment, as it gives him an opportunity of nor the lite= 
binding the land immediately, and likewiſe gives him a preference anceſtor bring 
over all other bond creditors, onda Bag Geer rag | any action 
ad 5 by ene IAU $372 upon the 
bond, nor againſt the heir, for it is intirely extintt 3 but be ſtill obtains à great advantage as the judgment 
binds the land, and gives him the preference to all bond creditors. 


And therefore the creditor prefers this real advantage to a preca- 
rious one of aſſets deſcending upon the heir after the death of the an- 
ceſtor. 


Vo I. II. 7Q It 
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A court of If this is the caſe at law, what is there in equity to better his 


veg. Pot caſe ? Why, nothing more than to accelerate the payment, by di- 


judgment cre- recting a ſale of the moiety, and not let the judgment creditor wait 
ditor to wait till he has been paid out of the rents and profits; but equity cannot 


till bes paid change the right of the parties. 


out of the 
rents, but will 


accelerate the As to the caſe of Piggot verſus Compton, perhaps it was not con- 
Heating by ſidered ſufficiently ; or, beſides, a moiety in that caſe, when ſold, 


(ale. might perhaps be enough to diſcharge the judgment. 
The decree was affirmed; and the depoſit ordered to be delivered 
to the defendant. | 
Caſe 341. Sturt verſus Melliſh, Fuly 13, 1743. 
LoxD CHANCELLOR, 
The caſe be- "FH 1S cauſe has taken up more time than the court could 
=. oor &y — well ſpare, but I was willing to hear ſuch an entangled af- 


the tranſac- fair, that I might not ſend it to a Maſter, if it could be avoided, 
tions of long 


—— I do not ſee that more papers or more letters can be laid before a 


rather to diſ- Maſter than are already before me. 
miſs the bill, | | 
and leave the 


plaintiff to bis The plaintiff's bill is not for a general account, but for a parti- 


action at law, cular demand. 
than direct an 


— One of the two conhezimentos received by Villa Real was under 


a letter of attorney from Mr, Sturt. 


The ſecond, is a demand of three other orders, or army debentures, 
or Folka's, as they are called in Portugal. 


The matter for the conſideration of the court is, whether there 
has been a ſatisfaction made by Villa Real in his life-time, or whe- 
ther the long acquieſcence of the plaintiff, and the ſtatute of limita- 


tions, is a bar to his demand on the defendant, as repreſentative of 
Villa Real. 


The firſt queſtion is, Whether the court ought to decree there 
has been a ſatisfaction of theſe two demands, or either of them. 


| Secondly, Whether theſe demands are barred by the ſtatute? 


There 
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There was an account ſtated between the plaintiff and Villa Real 


on the 27th of September 1721, and a conſiderable debt was due from 
Sturt to Villa Real. LS 


A letter of attorney was executed by the plaintiff to Villa Real the 
next day, conſtituting him his ſufficient attorney to recover in 23 
millions of mill. rees, 3000 dollars, and 3 folbas. 


I cannot preſume, in ſuch ſolemn tranſactions in writing, that the 
plaintiff would under his hand have acknowledged that he had a 
counter obligation from Villa Real, if he had not really ſuch counter 
ſecurity, though it is not forth-coming now ; but as Mr. Sturt ſwears 
that he has no1uch counter obligation, unleſs I could find out ſome 
way of clearing up this matter, it is a ſtrong objection againſt ſending 
it to an account, 


From the year 1722, to the year 1730, when Villa Real died, 
there is no evidence of the plaintiff's making any demand upon him 
for the two conhezimento's, though he made other demands of a 


very ſmall amount, which is a very material circumſtance in fa- 
vour of Villa Real. 


If the plaintiff has a mind to clear up this affair, why does he not 4 merchant's 
oduce bs copy book of letters, which all merchants keep, and * of 
which have been allowed to be read in evidence in this court, been allowed 


where the perſon who has the original letters refuſes to produce to be read, 


where a per- 

_ ſon who has 
the original 

It is extremely material, that there is no demand of the conhezi- 10 refules 


mentos, or any part thereof, during all this time; but the plaintiff 1 


even acquieſced under Mr. Villa Real's refuſing to anſwer ſo ſmall 
a ſum as 2000 /. Mill Rees, without any complaint, or expoſtula- 
ting upon it. 


So it reſted till both Villa Real and the plaintiff came into Eng- 
land: And now a demand is made, after the death of Mr. Villa 
Real, upon his executors, who are not ſo capable of clearing up 
this affair of the two conhezimentos, Cc. as Mr. Villa Real would 
have been in his life-time, 


From the evidence I have heard, if nothing more was before me, 
and the preſumption from circumſtances, I ſhould have been of 
opinion, that the plaintiff would have been barred of the account 
he demands; for beſides the length of time, which is a ſtrong ar- 
gument in favour of the defendant, the counter ſecurity or obligation 
1s loſt, the letters likewiſe are loſt, and no copies of them have been 
produced by the plaintiff ; then how is it poſſible to take an account; 
and therefore the plaintiff's own acquieſcence from 1722, to 1736, is a 


I preſamptive 
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preſumptive ſatisfaction. Sherman verſus Sherman, 2 Vern. 276, is a 
material caſe, with regard to length of time, and allo as to accounts 
current between merchants, * \ Fits 


| Suppoling there were not all the objections ariſing from the plain. 
tiff's contradifting himſelf, and the courſe of the evidence, yet I 
ſhould be of opinion, that the ſtatute of limitations would be a bar 
to the plaintiff's demands. „ : 
The firft queſtion is, Whether this caſe is at all within the Natute 
of 21 Fac. c. 16, and whether it ought not to be conſidered as a 
truſt in equity, as the plaintiff's council infilt? i 
A truſt is I agree, if it is a truſt, it would not be within the ſtatute, but 
where ther© there is no colour to call it ſo here; for a truſt is where there js ſuch 
kdence be. aà confidence between parties, that no action at law will lie, but 
tween parties is merely a caſe for the conſideration of this court; and every bail- 


wil le buen ment might as well be ſaid to be a truſt as this. 


is a caſe mere- | : 
ly for the con- The next queſtion is, if it is not a truſt, Whether it falls within 


2 of the exception, as between merchant and merchant, their factors and 
ſervants ? Se, 3. of the ſtatute, And be it enacted, that all actions 

of treſpaſs, Gr. all actions of account, other than ſuch accounts 

© as concern the trade of merchandise between merchant and mer- 

« chant, their factors and ſervants, ſhall be commenced and ſued 

<« within ſix years next after the cauſe of ſuch actions or ſuits, 

© and not after.” Pry | 


It has been ſaid, that though Mr. Villa Real was not a merchant, 
yet the plaintiff plainly was. 1 | 


Tranſattion But does the tranſaction in the preſent caſe at all concern the 
—_— Hogs trade of merchandize ? I am of op jon, it does not; for theſe are 
——ç— only tranſactions with the King of Neftngal, and the government of 
. . OY + eee eee. . "Oe 
do not con- Portugal; and are like tranſa zn Here with the victualling office, 
722 trade and other offices of the government. at oe 8 


dize. 


| 


It is not the dealing of a merchant with any other perſon, 
which will make that perſon a trader within the meaning of this 
ſtatute. FE Bs PE | 


. 
i * a. & W ne” "OE" HP" ——C—_— 1 ad... ” ry FOI WY YI. WI | 4 4 = > 
_ 
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* Though length of time is no bar betwixt merchant and merchant, yet if dealings betwixt 
them have ceaſed for ſeveral years, and one of them dies, and the ſurviving merchant brings 
a bill for an account, the court will not decree an account, but leave the plaintiff to his re- 
medy at law. @ Vern. 276. Sherman verſus Sherman, 4: | a8 


2 Suppoſe 


in the T ime of Lord Chancellor HARD WIcEE. 61 3 


- Suppoſe a merchant, who has debts owing him, gives another 4 letter of 


8 f 
merchant a letter of attorney to get in thoſe debts, ſuch a tranſaction e 


will not make ſuch a perſon, ſo deputed, a merchant within the ex- to another, 


, . | . | 4 to get in debts, 
ception, no more than if he had given that letter of attorney to a „f bot make 


perſon not a merchant, - | the perſon ſo 
| deputed a 
Then the next queſtion will be, Whether this caſe is not within repro 

4 Ann. c. 16. for the amendment of the law. exception of 
| 21 Jac. 1. 


I own, I was at firſt doubtful, but, upon confideration, am of 
opinion, that it is not within the clauſes of that ſtatute. Vide Prec. 
in Chan. Locky verſus Locky 304. 


When theſe contracts were made, the plaintiff was in Portugal; 
in 1729, returned into England, Mr Villa Real being then in England 
likewiſe ; and the plaintiff afterwards returned to Portugal. 


Conſider this then under the proviſo of 21 Tac. 1. fe. 7. © Pro- 
* vided, and that if any perſon, that is or ſhall be intitled to any 
e ſuch action of accounts, &c. be, or ſhall be, at the time of any 
e ſuch cauſe of action given or accrued, within the age of 21 years, 
* feme covert, non compos mentis, impriſoned, or beyond the ſeas, 
« that then ſuch perſon ſhall be at liberty to bring the fame actions, 
© ſo as they take the ſame within ſuch times as before limited af- 
* ter their coming to, or being of full age, diſcovert, of ſane me- 
« mory, at large, and returned from beyond the ſeas, as other perſons, 
having no ſuch impediment, ſhould have done.“ 


The plaintiff in this caſe having been in England after both theſe 
demands had accrued, he ought to have brought his action within . 
fix years from that time. | | 


Conſider the ſtatute of Q. Ann. ſect. 19. Be it further enacted, 
* That if any perſon, againſt whom there ſhall be any cauſe of ac- 
tion of trefpaſs, &c. or of action of account, Cc. be, or ſhill 
< be, at the time of any ſuch cauſe of ſuit, or action given, Cc. 
e beyond the ſeas, that then ſuch perſon, who is or ſhall be intitled 
* to any ſuch ſuit or action, ſhall be at liberty to bring the ſaid 
action againſt any ſuch perſon after their return from beyond the 
_ & ſeas, ſo as they take the ſame, after their return from beyond the 
* ſeas, within ſuch times as are reſpectively limited for the bringing 
of the ſaid actions before by this act, and by the ſaid other act 
* made in 21 Jac. 1. ES 


The creditor here has the ſame privilege given him by this laſt act, 71 creditor. 
in reſpect to the debtor's being beyond fea when the cauſe of action by 4 Anne, 


| | has the ſame 
r on the debtor's being beyond ſea, as he had by the ſtatute of James, on his being beyond 
a himſelf, 


Yor, II. 7 N accrues, 


| 


ts Ya. 


| 
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accrues, as he had by: the alere act, in reſpect I beſng de. 
N himſelf, 900 Wine 11:9] >) et 1 Joy 5 nog 29127, 
| % nvo) Pont n gad dis id 2'NAimnir te 
h agree with the plaintiff $ onthe that theſe-Ratotes muſt be ſo 
conſidered as Conſidered, as if the clauſes in che alt had eee in the 


if the clauſes ſtatur 1 nns N Merilib ne ole 
in the laſt hd ol King 7 a 


Rood original _ 1s ond of bn 
ly-in the fist. What! is the Caving they ? Why, hi if any phefdn. is ws = 


at the time of the cauſe of action, he ſhall be ut liberty to ding the 
ſame action when returned from Beyond the Jens; 1 a C ie 


Therefore this muſt be a perſon abſent at the time the action ac- 


crued, for if he was not beyond ſea then, he is out of the ſaving of 
this ſtatute. 


% 


The ſtatute of 4 & 5 ben > Ai.» if a der by beyond fea at the 
time, &c. that ſuch perſon, who ſhall be intitled to ſuch ſuit, ſhall 


be at liberty to bring, &c. ſo as they take the ſame * their re- 
turn from beyond ſeas, Sc. within lie: years. | 


Within ſix years after what? Why, after the return of the debtor, 
which is the natural «nd ny” conſtruction of che words, ofter 


their return. ; 4 id eig! 
| | SM10590C 


| Wherewere- The plaintiff's own privilege was gone, for * was — into 


3 England; and taking it that this action accrued from the execution 


the kingd m Of the contract; why, then from his being returned into the king- 
returns, the dom the time will run, unleſs he takes the advantage of his debtor's 
and bis going being out of the kingdom; and the plaintiff's going abroad again, 
abroad again Will give him no privilege whatſoever; for that was gone by his 


wal greo han having once returned to the kingdom, after n of action ac- 


OP + craed. * * GY BOR mos d n 
gone by his dug? Ni (OTE 5 - 9909b1%: 


__ _ A appr 'a eteditor, both afilaidiſabe memory, and out of the 


returned after 


| eaſe of ace. kingdom, comes inte ehe kingserz and then goes out of the king- 


tion accrued, dom, his non- ſane memory continuing; why, his privilege, as to 
being out, is gone; and his privilege, as to non-ſane, will begin 
from the time he returns to his ſenſes. | 


80 here the plaintiff had a double 8 But by being in the 
kingdom after the cauſe of action Had accrued, and not bringing any, 
though he went out of the Kingdom again, his privilege is gone, as 
much as if he had been in the kingdom the whole ſix years; ſo 

likewiſe, the debtor having returned to the kingdom, and the plain- 
tiff bringing no action againſt him, within the ſix years, this pri- 


145885 is likewiſe gone, notwithſtanding the plaintiff was out of the 
pdom himſelf, 


As 


* 


in he Fimmef Lord Chancellor HaaDp ick E. 676 


„Ag this cafe ds very: much entavgled,; thought the! evidence. is not 
quite | att yet it is ſufficient to juſtify me in{ diſmiſſing the 

laintiff's bill, rather than to direct an account, where, after a long 
ſitigstion, ãt may dome back again upon the very ſame points, as in 
allſ pro badility there will be no new light before the Maſter, and . 
therefore I will diſmiſs it without coſts: But if the plaintiff ſhould 
have a mind to bring an action at law upon the promiſe pretended 
to be made by Hilla | eek, with regard to the three Folbas, I will 
direcꝭ that the; time which has run during the pendency of this ſuit, 
ſhall not betaken advantage of at law. W e rafts 1 


Is noi »£{3 inis Sd: + 


R | | | 
© 29198) +:Fmoowverſus Hund, July 13, 1743. Cale . 


AP MIR AL Hojer, in his abſence, employed one Biſbop to The father of 
e manage: bis affairs; and gave him a letter of attorney for that 2% e plain- 
purpoſe ; after ,Hyfier's: death, ſeveral ſuits were brought againſt ginai b-” ag 
Biſbop, wWwho employed Hand the attorney to defend him, who, by examined #. 
that means, became poſſeſſed of ſeveral papers and writings belong- 0 the marks; 
ing to Hofier ; the original bill was brought by Haus, the father of ther's death, 
the preſent plaintiff, who was adminiſtrator to ger, for theſe wri- b* brough: = 
tings, and examined his ſon, Who was a material witneſs to the me-and pecume x 
rits of the cauſe, pending this ſuit; Haus the father dies, and party intereſt- 
Hawes the ſon, by this means, becomes intereſted in Hofier's perſo- c. 5 9406s 
nal; eſtate, by being left executor under the will of his father, and him * 
by having taken out adminiſtration de bonts nom to Hofer, and brings ing an evi- 
on this cauſe. now by bill of revivor. os dence.: 


An objection was taken by the defendant's council to reading his 
evidence, as he is now a party intereſted; and Lord Chancellor, at 
firſt, thought it a proper objection 3 becauſe the plaintiff, by his own 
act of taking out adminiſtration de bonis non to Hofer, has diſquali- 
fied himſelf from being an evidence; but upon the authority of Goſs 
verſus Tracy, 2 Vern. 699. FWhjgt1as an point, as to admitting the 
evidence, notwithſtanding his: begoming intereſted, the Chancellor 


allowed the depoſition of the plaintiff to bo read. 
230 $44, $9-A00 oi es gli if. bas ; on 
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„ One examined as a witneſs,” When diamereſted, afterwards: becomes intided to the, 
ellate in queſtion, his depoſition ſhall be read, Ci verſus Tre. | 
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Caſe 343. Chauncy and others verſus with 405 


Where there | 
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110 1 N 1 A; , 


1743. 
T HE SOR in this cauſe aroſe upon the following will. 


Rene Badouin by will dated the 22d of Ju 1 I 727, did con- 


is a condition © ſtitute his nephew Gabriel Tahourdin, and three others, cxtcutors ; 


annexed by a e 
will to a de- 
viſe of real or 


and, among ſeveral -bequeſts, gave 1 5ool. South Sea ſtock to bis 
e executors, an truſt to pay the yearly dividends and profits 


perſonaleliate, «© thereof to his brother Clande Badbuin, during his natural life, and 


and no notice 
required to be 


« from and after his death, in truſt to pa pay the ſaid 1 5001. South 


given, unleſs. “ Seg ſtock among the ſeven children of his nephew Gabriel Tahour- 


the legatees 
perform the 
condition, 
they cannot 
be intitled, 
and where 


there 15 a de- 
wilt over, a 


for feiture in- 


; Ctirs. 


% din, in the manner and proportion therein after directed and ap- 
7 pointed concerning 7000 J. South Sea ſtock, by him herein after 
« deviſed to and for the uſe and benefit of che ſaid ſeven children 
* of Gabriel Tabourdin; and did thereby alſo give to his ſaid exe- 
cutors 70007, South Sea ſtock, in truſt to transfer 10001. thereof 
eto each of the ſeven children of his ſaid nephew Gabriel Tabourdin; 
« to wit, Eligabeth, Gabriel, Mary, Rene, Dorotyy, Peter, Caſſan- 
dra, at their reſpetive ages of, twenty-one years, or days of mar- 
* Tiage, they marrying with the conſent of: the ſaid Gabriel Tahour- 
din the father, or his executors, or the ſur vivors or ſurvivor of 
* them, to be teſtified by thetr ſubſcribing their names to the marriage 


50 articles, or ſettlement of the ſaid children, as witneſſes, or by being 


ce 


parties thereto, and executing the ſame : And in caſe any of the 
© ſaid children frould die before tawenty-one, or ſhould marry without 
* "conſent as aforeſaid, then, and in ſuch caſe, his «vill was, that the 
« ſhare or ſhares in the ſaid 700d). of. fuch child or children as ſhould 


die, or marry without conſent as \aforeſaid, ſhould go and be tranſ- 


* ferred, ſhare and ſhare alike, ro the others of. the ſaid ſeven chil- 
e dren, at twenty-one, or marriage with conſent as aforeſaid ; and 
« did thereby direct, that his nephew) Gabriel Tabourdin ſhould re- 
e ceive and enjoy to his own uſe the yearly dividends and profits of 
the reſpective proportions of his faid ſeven children, in the ſaid 
* 7000/. until their age of twenty-one, or ume as aforeſaid. oy 


cc 


The teſtator died foon after ; his brother is likewiſe dead, and 


Gabriel Tabourdin, the nephew of the teſtator, is dead; Caſſandra 


married the defendant Graydon, July 25, 1740, Without conſent ; 
and Peter married the day after without conſent ; Gabriel, junior, 
arrived at his age of twenty-one, but died before the forfeitures 


were incurred by his ſiſter Caſſandra's, or his brother Peter's mar- 
riages without conſent. 


2 = e 


þ 16, 


* Le | eds. - . AM. 1 -» 


in the Time of Lord Chancellor HAADWIck E. 
The bill is brought by the perſons who have married the other 


children of Gabriel Tabourdin, the elder, with conſent, to be let into 
their reſpective ſhares forfeited by Caſſandra and Peter. 


Mr, Solicitor General council for the plaintiff: One point made 
the defendants, in their anſwer is, that the executors may ſtill conſent: 
But he ſaid, the caſe, of Fry verſus Porter, 1 Ventr. 199. was directly 
contrary, for at the time of the marriage only, the conſent muſt be 
given, becauſe then it muſt immediately go over to the other chil- 
dren if without conſent ; ſo that the executors upon conſenting af- 
terwards cannot bring a bill to take it from the other children. 


Wrotteſley verſas Wrotteſley, June 1. 1743. Vide ante 584. is al- 


moſt in point; but, beſides, the executors do not ſay, that they ap- 
prove of it now. 5 


From the moment of the children's marrying with conſent, or 


arrival at twenty-one, they are entitled to the capital, and then there 
is an end of the dividends; ſo that the produce of the ſtock in the 
father's hands cannot make a fund for the benefit of the children, 
as part of his perſonal eſtate ; nor will the defendants be entitled to 
a ſhare of this produce; for this was certainly given only in lieu 


of maintenance, and from the death of the father, the intereſt muſt 
follow the ſame fate with the capital. | 


Mr. Attorney General, council for Peter Tabourdin. 


The firſt marriage without conſent was by Caſſandra, the ſecond 
was by Peter, 


It is infiſted by the plaintiffs, that Caſſandra and Peter have for- 
feited their ſhares in the 1 50014. and 7000 /. South Sea ſtock. 


— — Nenn 
Ahorn 


The queſtion then is, Whether Pet has forfeited or not ? 


There is a fact which the gentlemen on the other fide have in- 
duſtriouſly omitted; videlicet, that the executors did not give bim 


any notice of the condition; and though it was determined in Fry verſus 


Porter, not to be neceſſary, yet that was, becauſe real eſtate was 
forfeited, and it is, the law ſays there, it is not neceſſary, and 
therefore, in that caſe, a perſon muſt bring himſelf within the 
terms: But I do not recolle& it has ever been determined ſo, 


where perſonal eſtate has come in queſtion; for then it is in the nature 


of a legacy, and muſt be governed by rules of the civil law : Where 
the whole veſts in the executors, they ought to give notice; for 


where there are legacies in a will, they are bound to pay them, 
though not demanded, 


Vor. II. 78 Mr. 
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Mr. Brown on the ſame fide : The words manner and p ropertion in 
the firſt clauſe may have another conſtruction than to extend in general 
to both clauſes, and if it can be conſtrned to any other ſenſe, the court 
will incline to it, as forfeitures are not favoured, and that the teſtator 
did not intend to involve the 15007. with the 7000 /. 


He argued that Gabriel Tahourden's, though it was a contingent in- 


tereſt in theſe forfeitures, yet was tranſmiſſible to his repreſentatives, 


as he lived to be 21, for a poſſibility is aſſignable in equity, and the 
defendants in that light are entitled: for there is no caſe that makes 
it neceſſary for the perſon, who has a contingent intereſt, to be living, 
when it takes place. Vide King verſus Withers, Caſes in Lord Talbet's 
time 117. Corbet verſus Palmer, 26 Feb, 1734. and Pinbury verſus 
Elkin, 1 P. Vn. 563. | | 


Did thereby alſo give to his executors 7000 l. South-ſea flock, in truſt 
to transfer 1000 I. South-ſea flock to each of the Jeven children ot their 
riſpective ages of twenty-one years or days of marriage, they marrying 
aoith the confent of, Sc. | 


As this is given payable at a future time, theſe two different periods 
muſt be confidered ſeparately, and relate only to the transfer either at 
twenty-one, if that happen firſt, or on the day of marriage, if that 
happen firſt: and though there is a marriage without conſent, yet it is 
payable at twenty-one afterwards, if they live to arrive at that age. 


Mr. Chute for Mrs. Caſſandra Graydon : This is a mere legacy, and 
not given by way of portion, for the teſtator was not obliged by a 
debt of nature to provide for them : and therefore ought to be go- 


verned by the rules of the civil law, which diſcourages forfeitures, 


eſpecially with regard to the 1 500 J. to which there is no forfeiture 
annexed. : . 1119112 


Mr. Solicitor General in reply ſaid, that the words manner and pro- 
ortion have two different conſtructions, the word proportion relates 
to the ſhares both in the 1 500. and the 7000/7. and the word manner 
relates to the time when it becomes payable, vig. the arriving at 
twenty-one and the marriage with conſent, according to the rule that 
verba relata ineſſe videntur. 


As to what has been inſiſted on with relation to Gabriel, junior, 
that a ſhare in the fortunes forfeited by Peter and Caſſandra veſted in 
his repreſentatives. 


It is impoſſible it could take place, for Caſſandra and Peter both 
married before twenty-one without conſent, and on ſuch marriage it 
is given over immediately, ſo that their fortunes were forfeited before 
the time of veſting came, and are therefore abſolutely gone. 

1 ORD 


in the Time of Lord Chancellor HARD wIcE RE. 
Loxp CHANCELLOR. 
Several queſtions have been made at the bar. 
Firſt, Whether there is any forfeiture at all. 
Secondly, What will be the extent of it. 


Thirdly, What ſhates Phe parties claiming under the forfeiture are 
to take. 


Now as to the firft, it is extremely plain there is a forfeiture in- 
curred by a marriage without conſent, or otherwiſe this caſe would 
not be conſiſtent with the reſt of the caſes on this head, 


The only excuſe attempted to be made, is, that the defendants had 
no notice of the condition in the will of Badouin. | | 


I ſhall lay this out of the caſe, for where there is a condition an- 
nexed by a will to a deviſe of real or perſonal eſtate, and no notice 
required to be given, nor any perſon obliged to give notice, there the 
legatees muſt perform the condition, or cannot be entitled; and if 
they do not, where there is a deviſe over, a forfeiture incurs, 


Nor in the reaſon of the thing, do I ſee any difference at all be- 


tween real and perſonal eſtate ; and therefore where no body is bound 


to give notice, the parties muſt themſelves take notice. 


It is ſaid the executors ſhould have given notice, but the teſtator 
has laid no ſuch obligation upon them, neither do the executors take 
any beneficial intereſt, whether the condition be performed or broken. 


The ſecond queſtion is, What will be the extent of the forfeiture ? 


whether the forfeitures are confined only to the 7000 J. or by relation 


extend to the 1 500 l. likewiſe, 


This is not quite ſo clear, but I am however of opinion that 
the forfeiture extends to both: nor can I make any other con- 
ſtruction, without contradicting the teſtator's own intention, and 
making the court contradict themſelves. 


For the teſtator's putting the two ſums in different clauſes, was 
on account of the gift of the produce of the 1 500 /. ſtock to his bro- 
ther during his life, or otherwiſe he would have thrown the whole 


into one clauſe. 


The original proportion would have been a diviſion into ſevenths, 
but is different when one or two or more of the deviſees marry * 
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out conſent, and therefore the proportions ariſe, and are to be regu- 
lated by the ſeveral contingencies as they bappen. 


The word manner, as has been rightly argued, takes in every 
thing. | 


To one for Suppoſe an eſtate be linked | to one for life, and to B. on certain 
life, and to B. conditions and reſtrictions, and to C. in formd predifta, this will 
on percaln take in every condition and reſtriction in the preceding limitation to 
reſtrition, B. this expreſſion may be found in conveyances even to this day, but 


and to C. in very commonly in admittances to copyholds. 


forma pre- 


dick, will 


anke in every The third gqueſizon will be, what are the ſhares and proportions 


condiion andthe ſeveral parties claiming under this forfeiture are to take? 


he precedin 
— w Mrs. Caſſandra Graydon was married on the 25th of July, and Pe- 


8 ter the next day. 


It is infiſted by Peter's council, that he i is entitled to a ſhare in 
Caſſandra's forfeiture. 


It would be very extraordinary that Peter by marrying vit bout con- 
ſent ſhould forfeit his own fortune, yet take advantage of the very 
ſame offence in his ſiſter which he had committed himſelf. 


see the clauſe in the will, beginning with, and in caſe any " the 
faid children ſhould die, &c. "the ſhare or ſhares, Sc. 


What is the meaning of the words ſhare or ſhares? Why the whole 
that the children ſhall be entitled to, as well the original as the con- 
tingent portions ſhall go and be transferred, &c. and this brings it 
to the caſe of Mr. Bendy/h in Wrotteſley verſus Wretteſley, where ] de- 
termined in the ſame manner on the word portion, which is not at 
all more general than the word ſhare in the preſent caſe, 


« And did thereby alſo give to his ſaid executors, &c. in truſt 
** to transfer, &c. to be at their reſpective ages of twenty-one years 
* or days of Darrnge, they marrying with the conſent, &c. 


It is ſaid this is a condition not annexed to the age of 21. but con- 
fined to the day of marriage only. 


But if they marry without conſent before 21. the condition is 
broke; and it was the intention of the teſtator, that there ſhould be 


no new time which ſhould ariſe, but the legacy to be abſolutely 
gone. 


Therefore, this making a forfeiture of the whole avoids the abſurd 
conſtruction, that they may take advantage of the very ſame breach ot 
condition which they have been guilty of themſelves, 


As 
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As to the point relating to Gabriel, TI am of opinion, as he attained r cither 
his age of 21, that it veſted in him notwithſtanding he died before Med ons bs 
the contingency of his brother and ſiſter's marrying without conſent given upon a 
happened, and therefore his repreſentative is equally entitled to a ſhare t cg. 
of the forfeiture with the other children, as that fact has taken place, tjngency does 
and the dying before makes no difference, for where either real or not — 1 
perſonal eſtate is given upon a contingency, and that contingency Ae 
not take effect in the life-time of the firſt deviſee, yet if real hig Heir, frſt deviſee, 
if perſonal hit executor will be entitled to it; for though in law a yet if ＋ = 
poſſibility is not aſſignable, yet in equity where it is done for a valua- fond his exe- 
ble conſideration, it has been held to be aſſignable, and tranſmiſſible cutor, will be 
to the repreſentative of deviſee, Vide Higden verſus Williamſon, 3 P. — 
. an = 


, , 1 


Lord Chancellor declared Chauncy and his wife were entitled to one 
fifth part of the portions ſo forfeited, Veſlern and his wife to another 
fifth, Small and his wife to another fifth, and one of the defendants, 
the executor of Gabriel the younger, to another tb. 


The ſhare of Gabriel under the will, his Lordſhip ſaid, muſt be di- 


vided into fix ſhares, and the. forfeiting children muſt take equally in 
this with the others. At | 


Anon. July 215 1 743. Rehearings. .. ' Caſe 344 


N decrees to account before a Maſter, formerly there was a clauſe to in 

. = . T7 . . [| - 

in it, that if there ſhould be any ſpecral matter, in taking the ac- OS —4 
count, the Maſter might ſtate it ſpecially, but decrees now are drawn ſtate /prcial 


up without this clauſe, and a Maſter may ſtate ſpecial matter notuith- Tater.though 


he has no ex- 
ſlanding. GE preſs direction 
i Sens from the de- 
bow ano 15 cree to do it. 


Paul verſus Birch, July 21, 1743. e for judgment. Caſe 345. 


W © perſons who are now bankrupts hired a ſhip of the plain- Where a fac- 
tiff at the rate of 48/7. a month, and executed @ charty-party by makes an 


: agreement fi 
which the goods to be put on board were made liable to the plaintiff: A* * 


ſome merchants who live in the Veſi-Indies loaded this ſhip with hip with ce 


h Mas. . 
goods, and allowed the bankrupts their factors 9 /. a tun for the car- un 1 
"= | for 48 1. a 


| | month, and 
not on the part of the merchants his principals, they are not liab'e, nor their goods put on board, to ſa- 


tisfy the maſter's demand, bur they ate liable to pay the factor the freight for the cargo; and as he was bound 
by the charter-party, which gave the maſter a ſpecific hen on the goods, he has a right to be paid in the 


firſt place, before the aſſignees of the factot under a commiſſion of bankruptcy againſt him, who ſtand only 
in the place of the bankrupt. | 


The plaintiff inſiſts that as the bankrupts are not able to ſatisfy him 
the whole hire of the ſhip, that the merchants are liable to do it 
in reſpect of their goods, which are bound by the charter- party. 


Vor. II. 7 Lorp 
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Two queſtions ariſe in this caſe, the firſt between the plaintiff and 
the aſſignees of the bankrupts ; and the ſecond between the plaintiff 
and the defendants the merchants. 


As to the affignees, the queſtion is, whether the charter-party is 
ſuch a ſpecific lien on the goods as to pay the plaintiff, or whether 
the right is in the ꝗſignees, and the plaintiff ſhall come in only as 
a creditor, | 


I am of opinion that the right is in the plaintiff, for as the bank- 
rupts themſelves are bound, of conſequence the aſſignees are who 
ſtand in their place. 


But what ſeems to be of great conſequence to merchants in ge- 
neral, is, whether the cargo is further liable to make up the defi- 
ciency to the plaintiff upon what is due to him for freight. 

Firſt, Whether it is liable under the general law of merchants. 


As to the general law, the cargo is no doubt liable to pay the 


freight, or the expence of carrying the goods. 


What occaſions the difficulty, is, that the 48 J. a month is termed 
for the freight of the goods : but improperly, for it is rather for the 
hire of the ſhip, the bankrupts being at full liberty to put in what 
maſter they pleaſed, and alſo the mariners. 


In Molloy de jure maritimo 496. ſec. g. it is ſaid, If a factor enter 
<« into a charter-party with a maſter for freightment, the contract 
ce obliges him: but if he lades aboard generally, the goods, the prin- 


« cipals and the lading are made liable, and not the factor for the 
« freightment. | 


Now the preſent caſe is ſtronger, the bankrupts the factors enter 
into the contract for the hire of the ſhip, and the merchants enter in- 
to a contract only for the freight of the goods: and is like the caſe of 


a common carrier, where if a perſon loads his waggon, the goods 
are liable to pay him. 


The next conſideration is, whether the bankrupts themſelves by 


virtue of the charter-party can bind the goods of the merchants to 
anſwer the freight. 


I think not. 2 
The 
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The merchants are no doubt liable to pay the bankrupts the freight, 
but it would be very hard to make the goods liable to ſatisfy the plain- 
tiff's demand. 


Conſider what a factor is. Molhy, in the book juſt now cited, 
page 493. ſec. 1. ſays, © A factor is a ſervant created by a merchant's 
e letters, and taketh a kind of proviſion called factorage; ſuch per- 
« ſons are bound to anſwer the loſs, which happens by overpaſſing, 
4 or exceeding their commiſſion ; but a ſimple ſervant or apprentice 
« can only incur his maſter's diſpleaſure, 


Where a factor becomes bankrupt, it has been held, if the mer- If a H be. 


ol , | . 2 3 | comes bank- 

chant's goods are not mixed with his own, they fhall go to the mer- opt, 26d the 

chants. merchants 
goods are not 
mixed with 


The bankrupts made an agreement with the maſter on their own his, they thall 
account, and not on the part of the merchants, and therefore the mer- have them. 
chants are not liable. Otherwiſe they would be in the hardeft caſe 
imaginable, for they would be liable to any private agreement be- 
tween the occupiers of a ſhip, and the original owners of it. 


A perſon that lets out his ſhip to hire, ought to take care that the Whoever lets 


hirer is a ſabſtantial man, and ſufficient to make good the hire, and 3 


it is his buſineſs to look into this, and if the perſons who hire are take care the 


Com hs hirer is fub- 

not competent, the maſter muſt ſuffer for his neglect. Rt hes 

| | he be not 
Whatever hardſhip therefore may be on one hand, to the perſon 382 
the maiter 


who lets out to hire, the hardſhip is much greater on the other ſide, ger 
and what gives an additional weight to the merchants caſe, is the for his neg- 
great conſequence this is to trade in general. lect. 


It is ſaid that ſome of the defendants, the merchants, were indebted 
to the bankrupts, and therefore they might detain the goods to pay 
themſelves, and that by the charter-party the plaintiff ſtands in the 
place of the factor, and has the ſame lien on theſe goods. 


* " IC - T FR 
factor may detain goods to pay cuſtoms in any place, or fot 2 5 


ſalvage, but more doubtful as to any other pretence. Vide Wiſeman ſalvage, a fac- 


verſus J anaeput, 2 Vern, 203. tor my detain 
goods. 


allen 
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Walker verſus Fackſon, 19, 22, 1743. 
ALL 22 
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The perſonal 18 E queſtions in this cauſe aroſe out of the following will of 


B.'s will paſ- 


ſed as a ſpeci- 
fic legacy to 
the execu- 
trixes, and 
ſhall not be 
applied in ex- 
oneration of 
the real eſtate. 


Beers Bell, who was indebted to the plaintiffs upon bond, 
and ſeiſed in fee of lands in Cambridgeſhire, Norfolk, and Lincolnſhire, 
to the amount of 1500 J. per annum, and poſſeſſed of a conſiderable 
perſonal eſtate. 


e I will that all my eſtate in the county of Lincoln, or a ſufficient 
< part thereof, be fold as ſoon as my executrixes conveniently can, 
* for the payment of my lawful debts and the legacies hereafter men- 
* tioned, and the expence of my funeral, which I leave to their di- 
* ſcretion: I give to Mrs. Emma Marſhall one annuity or yearly 


rent- charge of 200 l. to be raiſed out of all my eſtate not hereafter 


„ otherwiſe engaged in the county of Norfolk, to be paid her half- 
« yearly, 


Then he gives ſeveral ſpecific legacies and a miniature picture, and 


| ſeveral prints to Emma Marſhall. 


% Laſtly, I appoint the abovementioned Emma Marſhall and Do- 
*© rothy Beaupre joint executrixes of this my will, written with my 
* own hand this 10th of December 1740. 


On the 217 of ——1741. the teſtator added theſe words to his will: 
« And J give and deviſe to them all my perſonal eſtate not herein 
© before deviſed ; and then executed it over again in the preſence of 
* three witneſſes, whoſe names appear under it. 


A bill has been brought by the plaintiff and other bond creditors. 
of the teſtator, againſt Mr. Jacłſon, who married Dorothy Beaupre, 
one of the executrixes, and likewiſe heir at law to the teſtator, and 
againſt Emma Marſhall the other executrix, to ſet forth the teſtator's 
perſonal eſtate poſſeſſed by them, and for adminiſtring of aſſets ſuffi- 
cient to pay the plaintiffs, and for the ſale of the Lincolnſhire eſtate. 


The principal queſtion was, whether the perſonal eſtate ought in 
favour of the heir at law to be applied in exoneration of the real 


eſtate. 


Lord CHANCELLOR. 


That the perſonal eſtate is to be applied for the payment of debts in 
the firſt place, is the general rule, and it is as certain that a teſtator 
cannot as againſt his creditors exempt the perſonal eſtate, 


I But 


in the Time of Lord Chancellor HARD WICEE. 


But againſt his heir at law, or the deviſee of his real eſtate, he 
may ſubſtitute the real in the room of the perſonal eſtate, and charge 


the debts upon another fund, which is not in it's nature primarily 
liable. | * f 


There are ſeveral different ways of giving real eftate ſubject to his 
debts, 


A teſtator may do it by a deviſe of the real eſtate for a term for 
years, in order to pay the debts; or he may do it by way of charge, 
and let it deſcend upon the heir at law: or he may do it by di- 
rection only without deviſing it over. 


But let him do it by either of theſe three ways, (of which doing 


it by way of charge is much the ſtrongeſt) yet neither of them ſhew 
the real eſtate is to be primarily applied. 


For if a man deviſes his real eſtate by way of truſt, either to be Though areal 
ſold for a term of years, or the inheritance to be ſold, if he has done *f2t* be de- 


nothing to exempt the perſonal eſtate, it ſhall be primarily liable. Mrry ba 1 2 


teſtator has 
done nothing to exempt the perſonal, it ſhall be primarily liable. 


The general rule of this conrt, though delivered ſometimes in one The role is, 
form, and ſometimes in another, is, that the perſonal eſtate ſhall Ro ha 
be applied, unleſs there be expreſs words, or a plain intention of firſt applied, 
the teſtator, to exempt his perſonal eſtate, or to give the perſonal unleſs there 
eſtate as a ſpecific legacy, for he may do this, as well as give the vnd ol. 


bulk of the real eftate by way of ſpecific legacy. words, or a 


plain intention 
| of the teſtator, 
Therefore in the preſent caſe, there muſt be a manifeſt plain - hors aff 
intention in this will to exempt his perſonal eſtate. o a ſpecific 
egacy. 
And J am of opinion there is ſuch a manifeſt plain intention to 
give the perſonal eſtate as a ſpecific legacy to his executrixes, and to 
exempt it from his debts. 


See the deviſe of his Lincolyſbire eſtate. 


After giving ſeveral ſpecific legacies, he ſays laſtly, I appoint the 


above-mentioned Emma Marſhall, and Dorothy Beauprie, joint execu- 
trixes of this my wall. | | 


If the teſtator had reſted there, it was enly making them execu- 


trixes, and the perſonal eſtate would then have been applicable to 
exonerate his real, 


But the teſtator ſome time after adds theſe words: And I give and 


deviſe to them all my perſonal eflate not herein before deviſed, and in 
Vor. II. 7 U a 
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a formal manner re-executes his will : and this I muſt take notice of 
as it muſt be made part of the probate. 


This is an extreme ſtrong circumſtance to ſhew the intention of 
the teſtator, and indeed unſurmountable, and a much ſtronger caſe 
than if inſerted in the will when firſt executed ; but if inſerted at firſt, 
I ſhould even have thought it a ſtrong caſe of exemption, 


The additional words upon the republiſhing the will, do not mean 
what the teſtator had before ſpecifically deviſed out of the perſonal 
eſtate. 


A proviſon Making a proviſion out of his real eſtate for one executrix, will not 
out of the real bar her, neither will the ſpecific legacies given to one executrix bar 
eltate for one either of the reſidue in the perſonal eſtate, for they are put in to give 
executrix will ; 

not bar her, one a preference of the other, and to diftinguiſh their two cafes, for 


. ie he intended Mrs. Marſhall ſhould have particular parts. 

3 1 As the will ſtood originally, the executrixes would have had 
3 very little benefit from it, and therefore upon the re- execution the 
perſonal e. teſtator threw in this clauſe to give them the perſonal eſtate by way 
ſtate, but are of ſpecific legacy; when this circumſtance is conſidered, the caſes al- 
2 '© ready adjudged are not ſo ſtrong as the preſent. Adams verſus Meyrick, 
prefereace of Eg. Caſ. Abridged 271. at the Ralls, was a much weaker caſe : * thoſe 
the other. caſes, where reſt and reſidue are given by will, are the weakeſt of all, 


and ſeveral cafes upon theſe words, where it has been held that the 
perſonal eſtate is not exempted from payment of debts in the firſt 
place. 


A teſtator It is no objection here, that the perſons to whom it is deviſed are 
may give an made executrixes, for a teſtator may give an executor the perſonal 


— eſtate as a ſpecific legacy exempt from debts, as well as to another 


nate, as a le perſon. 
gacy, and ex- 


emp f : 
3 The words debts, legacies and funeral expences, are only words 


of ſtile, and no weight to be laid upon them. Bradyſb verſus Life 
the 30th of November 1732. was not ſo ſtrong as this, por Hall verſus 
Broker, Gilbert 73. nor Stapleton verſus Coluill, Trin. J. 1736. there 
was only a power given which ſpeaks moſt ſtrongly that it was in- 
tended mercly in aid of the perſonal eſtate. 


— — 


A. by will gave ſeveral pecuniary legacies, and after deviſes lands to truſtees, in truſt. that 
they do and ſha!l by mortgage or ſale pay his debts, legacies and funeral expences ; then de 
viſes all his goods, chattels and houſholi buff in ſuch a houſe to B. and then goes on in theſe 
words: all the reſi and reſinus of my perſonal ius gig. and deviſe to my wife, ꝛc hem , make 
ſole exrcutrix. Sir Ju, Jekyd held, that the ici de of the perſoral eſtate belonged to the 
wife as a ſpecific deviſe, and that the words were to be underitond, the reſidue of what be 
had not b-fore particularly deviſed, not the reſidue after debts paid. Adams verius Myrick at 
the Reills, Hill, J. 1724. 
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The caſe of Bamgſield verſus Windham, Prec. in Chan. 101. and 
Wainwright verſus Benlawes, 2 Vern. 718. do not come up to this, 
but are much weaker than the preſent, 


Upon the whole, a ſtronger circumſtance cannot be than the re- 

_ publiſhing his will, and an alteration from what it was before; and 

unleſs it is conſtrued to be his intention to exempt his perſonal eſtate 

in favour of the executrixes, the words are fruitleſs and vain, and do 

no more in their favour than the will, as it originally ſtood would 

have done before; therefore theſe words can have no other ſigni- 
fication than to exempt his perſanal eſtate, 


The real eſtate was by his Lordſhip decreed to be ſold, or a ſuffi- 
cient part thereof, for the payment ot the teſtator's debts. 


Morris and Elizabeth bis wife verſus Burrows and athers, Caſe 347. 
July 20, 1743. 


H HIS cauſe comes on now for further directions after the Maſ- _ Bag ek 


1 ter's report, and it is upon this caſe: Hardwicke on 


the third of 
February 1737. (See the caſe fully ſtated in Tracy Atkyns's Reports, 1 Vol. 399.) 


John Burrows at his death left iſſue five children, the plaintiff Eli- A freeman of 
Zabetb, Gyles and Jobn, and Mary married to Wollaſton, and Ann to * * 
Edward Roſe, which Gyles, Jobn, Mary and Ann were advanced by him to diſpoſe 


their father in his life-time. of all bis e- 
ſtate, as well 


hana 
He by will gave legacies to all his children, and to other perſons, * 


and the reſidue of his eſtate real and perſonal he gave to his ſons re 82 
Fohn and Gyles, and his daughters Mary, Eligabetb and Ann, their 2 


heirs, executors and adminiſtrators, equally to be divided. ſhall elect to 
ä abide by the 
cuſtom, and 


The teſtator died on the 7th of October 1732. leaving iſſue as afore- others to take 
faid, and Gyles Burrows alone proved the will, and poſſeſſed his per- by their will. 
ſonal eſtate, which was more than ſufficient to pay the teſtator's 5% pe 4 
debts. fart ſhall not 

| accrue to that 


The plaintiff's counſel at the hearing of the cauſe argued, that the er e 


teſtator being a freeman of Landon, and leaving ſuch iſſue as aforeſaid 7% 4/2/1500 
had not power to diſpoſe of his perſonal eſtate by his will, but the T be. 
ſame ought to be diſtributed according to the cuſtom of the city of 

London, and the teſtator having given plaintiff Eligabeth no more 

than 900 J. on her marriage, which is far ſhort of what he gave the 

reſt ot his children, and not having by his will advanced her cqualiy 

with his other children, inſiſted the will ought to be {et aſide. 


The 


— "” r "—_— . - — * 
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The defendants infiſted that the teſtator and the plaintiff Elizabeth 


| part of his perſonal eſtate by the ſaid cuſtom. 


will take by the will of the teſtator, or by the cuſtom of London. 


and others to take by the will, the ſhares of the latter ſhall go among 


Caſes, and hear what could be alledged in their favour. 


CAS ES Argued and Determined 


before her marriage, together with George and Phillis Burrows, two 
other children, before the teſtator became a freeman, entered into an 
agreement with him, whereby they did releaſe their right to any 


The plaintiffs brought their bill to ſet aſide the agreement and the 
will, and that Gyles Burrows may account with the plaintiffs for te- 
ſtator's perſonal eſtate, and that plaintiffs may bring their advance- 
ment into hotch-pot, and be paid their cuſtomary ſhares of the teſta- 
tor's perſonal eſtate, and of the dead man's part, 


The cauſe was heard the 3d of February 1737. at which time his 
Lordſhip decreed © the agreement to be voluntary, and under the cir- 
«© cumſtances of the caſe ought not to be conſidered as binding between 
* the teſtator and his ſaid children, and that the plaintiffs are entitled 
* to their cuſtomary ſhare of the orphanage part of the teſtator's 
“ eſtate, which is a moiety of the clear perſonal eſtate ; but that 
* the plaintiffs electing to claim by the cuſtom, are not to have any 
ce benefit by the will; and that the defendants Gyles Burrows, Jobn 
« Burrows, Mary Moollaſton and Ann Roſe, the children of the te- 
e ſtator, were to be at liberty to make their election, whether they 


The defendants Mary Moollaſton and Ann Roſe have not yet under 
the decree made their election whether they take by the will only, 
or by the cuſtom, becauſe they do not know what will be the con- 
ſequence of ſuch election. 


Lokd CHANCELLOR. 


The queſtion is, whether when ſome elect to abide by the cuſtom, 
the others, or go according to the will. 


I thought at firſt that it ſhould go according to the will ; but no 
caſe being cited, and it not appearing to have been conſidered on the 
part of the plaintiffs, I was willing to give them time to look into 


Mr. Chute cited a caſe of Rawlinſon verſus Rawlinſon before Lord 
Harcourt the 8th of July 1714. there a freeman had nine children, 
of whom one choſe to abide by the cuſtom, the other by the will, 
Lord Chancellor decreed that child one ninth, and the other eight 
ninths of the perſonal eſtate, to be ſubject to the diſpoſition of 
the teſtator's will. | 


This caſe has been generally cited to ſhew the cuſtom is, that 
(when a wife is compounded with) the orphanage is one moiety, 


3 | | but 
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but according to Mr. Chute's ſtate of it, it is a caſe in point: I think 
it agreeable to the reaſon and equity of the thing, and that the preſent 
caſe differs entirely from the caſe of a wife compounded with, 


In the caſe of Townſend verſus Townſend, Lord Talbot's opinion 
arguendo ſeemed to be the fame way; though this point happened not 
to be material, as the election was not made there, and ſo was not 
mentioned in the decree. | 


This is a queſtion not of the cuſtom, but depending on the equity No perſon 


of this court, which is that no perſon ſhall take by the will, and at 2%. by 
the ſame time do any thing that ſhall deſtroy the will, ts Gs abes 


do any thing 
that ſhall deſtroy the will. 


Where a father has only diſpoſed of the teſtamentary part, they The children 
may take both: but where he has taken upon him to diſpoſe of both, s Henn 


| , take both 
they cannot, becauſe it is inconſiſtent, and muſt one way or other parts, when 
break in with his diſpoſition. | = 1 bes 
teſtame 
Therefore I muſt put them to make their election. _— 


If they elect to take by the will, it is only a ſubmiſſion that their 
part ſhall go according to the diſpoſition of the father, 


Now making the ſhare of the child who elects to take by the will 
to accrue to the orphanage part, is, to give it contrary to that eleQion: 
it is not directly, but in conſequence, letting thoſe who take by the 
cuſtom, take benefit by reaſon of the will. 


But it is ſaid that letting it accrue to the orphanage part, is agreea- 
ble to other caſes. 


As for example, that of a wife compounded with; but this de- The cuſtom, 
pends on a different reaſon, viz. the cuſtom which divides the teſta- —_—_— 4 
tor's eſtate, in caſe a wife is compounded with, into two parts, as if is compound- 
there was no wife: it has been compared likewiſe to the caſe of chil- 7 with, is to 


dren provided for, but this alfo depends on the cuſtom, bang dry —_ 
| | parts, as if 
The preſent is a caſe of children all capable of taking within the Bere was ne 


cuſtom, and depends on the election of the child, and not on the _ 
act of the father, which was the caſe put by Mr. Brown. 


Is any wrong done to the children who take by the cuſtom ? No 
certainly, for they have all that they weuld have had, if all had taken 
by the cuſtom. | 


Therefore, as the whole depends on the election of the children, 
and as all might have taken by the will, ſo may any one. 


Vor. H 7 X The 
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The diſtinction between acts of the father and the children is plain, 
and the election being that this part ſhall go by the will, if the court 
was to declare that this ſhare ſhould go to the orphanage part, it is 
2 to the election: and therefore, if there had not been a caſe 

n point, I ſhould have determined it this way : and I dare fay it was 
. to be ſq at the time of Peanouneing this decree. 


Therefore I muſt declare the Gare of Anne Rye, who elects to take 
by the will, accrues to the teſtator 8 _ and to > go according to 


his WU; n 611) 


1 


? * P 
=. 


Caſe 2 dre verſil 2 75 b FAY 72 July ly 30, I 74 3. 


on a plea 4 T HE defendant pleads a purchaſe of the eighth part of a calliery, 
A Les for 


for a valuable con ſideration, without notice. 
a valuable 


conſideration without notice of the plaintiff” 8 title, i « is ſufficient to aver, that the pet who copyeyed was 
ſeiſed or pretended to be feiſed, 12 he executed the purchaſe deeds, but where a purchaſer ſets up a fine 
and non · claim as a bar, he muſt aver that the ſeller was actually ſeiſed. 


Mr. Noel for the defendant went Ty upan the , of 50 
years in = ſeller of this eliate, 


LoRD Cee 


Where you plead a purchaſe for a valuable conſideration without 
notice of the plaintiff's title, it is ſufficient to aver, that the perſon 
who conveyed was ſeiſed, or pretended to be ſeiſed, at the time that he 
executed the purchaſe deeds ; but if the purchaſer ſets up a fine and 
non-claim as a bar to the plaintiff s right, it is not ſufficient to aver 
that at the time the fine was levied, the ſeller of the eſtate being ſeiſed, 
or pretending to be ſeiſed, conveyed, Sc. but you muſt aver he was 
actually ſeiſed; it is not neceſſary indeed to ſay that he was ſeiſed in 
fee, for if you aver he was ſeiſed ut de libero tenemento, & fic ſeiſito 
exiſlente guidem inis ſe levavit, it will do. 


A colliery is a Though the plaintiff's is a legal title, yet he is proper in coming 


trade, and into this court, becauſe this is not a title of land, but of a colliery, 
therefore an 


account may Which is a kind of trade, and therefore an account may be taken of 


be taken of the Profits here. 


the profits 
here. 


The defendant an up firſt an equitable bar, and ſecondly a legal bar. 
To ali the firſt, it muſt be brought within the rules of this court. 


A purchaſer's | The firſt objection was, That there is not a ſufficient denial of no- 


denying bo. tice, . becauſe it, is not averfed the purchaſe- money was paid before 
tice at or be- 


fore the execution of the deeds is not ſufficient, he mutt aver that he had none at or before the payment of 
the money. 


1 notice, 
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notice, but only that the purchaſer had no notice, at or before the 
time of the execution of the deeds, 


As it ſtands upon this plea, the _— might n not by paid before 


notice. 


And if it be the eſtabliſhed rule of this court, that notice muſt ne- 
coflarily be denied at or before the execution of the deed, and at or 
NI PREP ER InP) i 4 , 


Then there is not a proper averment here, and therefore I am of 
opinion this &{wa{ of notice is not ſufficient, unleſs it had gone farther, 
and . W the purchaſer þ _ no notice "_ he or the r mo- 
hed * 


Then the plea muſt reſt upon the 4 bar, ich i mere le- 
gal one, and yet is equally good in equity, as in Jays provided it it 1 7 
15 pleaded with proper en. E 0 re 


If it is a mere legal title, and a man has PR a9 an eſtate which If a . ä 
he ſecs himſelf has a defect upon the face of the deeds, yet the Purchaſes an 


eſtate, which 


fine will be a bar, and not affect him with notice ſo as to make him he ſecs has a 
a truſtee for the perſon who had the right, becauſe this would be defect upon 


carrying it much too far; for the defect upon the face of the deeds i * — 


often the occaſion of the fine's being levied. - : the fine will 


be a bar, for 
that defect is the very occaſion of levying the fine. 


1 a man ES 8 go a 8 Bod bla a 1 * A perſon who 


ſtands in the place of the ſeller, and is as much a truſtee as he was: 33 


ſo in the caſe of a grantee of a mortgagee, though he levies a fine, who levies a 


fine, is 
that will not diſchat ge the equity of Spoon. ; 2 nale 


as he was; 

But there ; are "ESO and 8 that will bar, notwithſtanding the ſame 7 

a grantee OT A 
notice at the time of levying, 1 | 5 ae. — * 
his fine will 

The material objection was, that the plaintiff only claims one Sth not diſchargs 


part, and then it is a fine levied by one tenant, in common, and — 
not bar the other. 


It is ſo in many caſes; but it will be carrying it too far, to ſa 
chat a perſon in poſſeſſion of * whole, levying a fine of the whole, 


ſhall not bar. 


The operation of a fine and non-claim is not by turning it into The 0 opera- 
a right, but it is by force of the bar "ing from the ſtatute of non- ton of a fine 


and non- 
claims. . claim, is by 
force of the bar ariſing from the ſtatute of non-claims. 


It 
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If after as It has been ſaid the ſtatute of limitations will not run againſt one 
| _—_—_ de jointenant, or tenant in common, unleſs an actual ouſter is made; 
j nantin com- and to be ſure there ought to be ſome ouſter ; but if after ſuch ouſter 


$ mon or join- 4 tenant in common or jointenant continues in the poſſeſſion. of the 
[| tinoes in poſ. Whole for twenty years, it is a bar, 

ſeſſion of the 
whole for 20 
years, it is 2 
bar, 


go in the caſe of a fine and non-claim by one tenant in common, 
it will bar his companion, or him who claims a ſhare, if he does 


not call the perſon levying to an account of the profits, for this has 
always been admitted to be evidence of an aCtual ouſter, _ 


a A ö — ññ —— _ 


| 

| 

| 5 

Another objection has been made, That it could not be ſaid 

| to be a mine open, becauſe there was no coal way; but that will 
J not hold, for though this might not be ſo great a temptation to a 


perſon to claim, yet it was enough to induce him to make an entry, 


4 i= planting But as to the objection that the fine is not ſufficiently pleaded to 
4 ſame firianck be a bar, I own I cannot get over it, becauſe in pleading there muſt 


in equity, a be the ſame ſtritneſs in equity as in law, 


in law. | 

43 | For it ought to have been pleaded as an actual ſeiſin in the fel. 
4} ler, and not that he being ſeiſed, or pretended to be ſeiſed, Sc. 

| But I will not over-rule the plea, only order it to ſtand for an 
anſwer till the hearing, with liberty to except, ſave as to matters of 
: account. | 

þ Lord Chancellor the next day cited the two following caſes in ſup- 
1 port of the rule as to pleading a fine. Reading verſus Royſton, 2 Ld. 
| Fam. Earl of Suſſex verſus 1 Ld. Raym. © 
1 Caſe 349. MWeyland verſus Weyland, May 1742. 
ba a hul- M ARK Weyland, on his marriage with the defendant in 1709, 

— 2 by marriage ſettlement conveyed ten long annuities, of ten 


marriage was pounds a year each, to truſtees, in truſt to permit him to enjoy them 
Jy 1 during his life; then to permit his intended wife to enjoy them for 
42 for the her life, with a remainder to all the children of the marriage equally: 
benefit of the This limitation was ſubject to two proviſoes: Firſt, That the huſ- 
wite, and he band and wife, with the conſent of the truſtees, might diſpoſe of 
equally ags. theſe annuities abſolutely, (and no proviſion is made for any other 
faclory, the ſettlement in caſe they did ſo): A ſecond proviſo, That it ſhould be 
court wil Pre- 1awful for Mrs. Meyland, after the death of her huſband, to diſclaim 
faction by im- the benefit of theſe annuities, and in ſuch caſe ſhe ſhould enjoy ſuch 
plication. ſhare or intereſt of and in his perſonal eſtate, as ſhe would be en- 

titled to, in caſe he was a freeman of London at the time of his 

death; and in caſe ſhe elected to take as a freeman's widow, the 


annuities 


— ä — ee > ee Rr In 
- = 
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annuities were to go to the executors and adminiſtrators of Mr. 
Meyland. | 


About the year 1720, Mr. Weyland, without the conſent of his 
wife, ſold theſe annuities, and converted the money, ariſing by ſale, 
to his own uſe. 


In 1741, Mr. Weyland, upon the marriage of his eldeſt fon, ſet- 
tled 5000/7, old and new South Sea annuities upon himſelf for life, 
then upon Mrs. Weyland for life, remainder to his ſon for life, with 
remainder to his intended wife for life, with remainder to the iſſu 
of the marriage, &c. 


In 1742, Mr. Weyland, who never was a freeman of London, 
died inteſtate, leaving a widow and ſeveral children: And this bill 
was brought by ſome of the children, to have an account and diſtri- 
| bution of his eſtate; and the two following points were made. 


Firſt, Whether the eſtate for life, limited to Mrs. Veyland by the 
ſettlement in 1741, is not to be taken as a ſatisfaction for her inte- 
reſt in the long annuities, in the ſettlement of 1709, and conſe- 
quently obliged to ele& whether ſhe will take that, or come in as a 
freeman's widow, and wave the benefit of it ? 


Secondly, Whether before the ſon can be admitted to come in for 
his ſhare of the inteſtate's eſtate, he muſt not bring in the whole 
5o0ol. old and new South Sea annuities, into hotchpot, or only 
ſo much as his eſtate for life in thoſe annuities is valued at. 


Lord CHANCELLOR, 


I think the wife under the firſt ſettlement might, if ſhe waved 
her annuity, take her ſhare as a freeman's widow, and alſo her 
ſhare under the ſtatute of diſtributions in the teſtamentary third. 


As to the queſtion of ſatisfaction, I am of opinion that ſhe muſt 
make her election; and that the proviſion in the ſecond ſettlement, 
is an implied ſatisfaction for her intereſt under the firſt. 


By the firſt proviſo the ſettlement is entirely in the power of the 
huſband and wife, for if they fold theſe annuities, there was an end 
of the ſettlement, and the children could claim nothing ; and in 


ſuch caſe, there was an end of her election likewiſe, for that ſuppoſes 


them in efſe at the time of his death. 


So, if after the death of Mr. Weyland, ſhe diſclaimed theſe annui- 
ties, the children could have no benefit of the ſettlement, for in that 


Caſe, they were to go to the executors of the huſband, | 
Vor. II. 7 * If 
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Tf no ſecond ſettlement had been made; the would have had a 
right as againſt her huſband, who had diſpoſed of theſe annuities 
without her conſent, to be fatisfied for them out of his eſtate, ſub- 
je to the election given her by the deed. 


This ſhews that the huſband, by his diſpoſition of them, became 
a debtor to her for this proviſion, and muſt be ſo conſidered at the 
time of making the ſecond ſettlement, 


The queſtion then ariſes upon the effect of the deed; and is, whe- 
ther or no ſhe can claim the proviſion made for her, as a mere 
bounty, and alſo her ſhare of the perſonal eſtate, by the proviſo 
in the firſt deed. | 


The general rule is, that where a party to a deed is obliged to do 
a particular thing, for the benefit 4 another, and he does a thi 
equally ſatisfactory, the intent being anſwered, this court wil 
preſume a ſatisfaction by implication: Some exceptions I allow to 
this rule. 


Now, if in this caſe the huſband by his a& was become a debtor 
for this proviſion, it is the fame as if he had, by the articles, ori- 
ginally been bound to make it. 


If he had been ſo bound by articles, or a covenant, I know no 
caſe wherein this court has not conſidered ſuch ſubſequent ſettle- 
ment to be a ſatisfaction; and I think his being bound to do it by 
his own act is the ſame thing : Suppoſe a covenant to ſettle lands, 
and the perſon ſuffers lands to deſcend, it is a preſumptive ſatisfac- 
_ Wilcocks verſus Wilcocks, 2 Vern. 558; Hern verſus Hern, 

ern 555. and the caſe of e en Dawfon, 2 Vern. 495. 
comes very near to this. 1 05 


The preſump- There is no difference between a deed and a will, except that 
22 * the preſumption of ſatisfaction is ſtronger in the caſe of a deed, than 


ſtronger in of a will, where a bounty is ſuppoſed to be intended. 


the caſe of a 


deed, thavof To this, it has been objected, that this cannot be a ſatisfaction 
a bounty is to her, becauſe it cannot be a ſatisfaction throughout, (vig. to the 
e children); and the rule has been laid down, that the ſatisfaction 

men muſt be commenſurate to the thing ſatisfied, and a total fatisfac- 


tion to all the r and here it is no latisfaction to the children. 


But the children by the firſt Jai were left abſolutely in the power 
of the huſband and wife, and if ſhe elected her widow's ſhare, they 
were to be totally deprived : Mr. Weyland therefore had no reaſon 
to think himſelf bound to ſatisfy them, and it was the ſame thing 


to them, as they were entitled to an equal ſhare of the A 
I ut 


in the Time of Lord Chaneellor Harpwicks, 


Bot 1 think that the rule laid down is not a right one ; the caſe 
of Wilcocks verſus Wilcocks, is contrary to it, for there was a con- 
ſtructive ſatisfaction, not co-extenſive with the deed to all. 


635 


Where lands deſcended have been held a ſatisfaQtion, I know no 


caſe where the court have directed a ſettlement of thoſe lands, fo 
as to anſwer the remainders over. 


I think therefors that this proviſion for the wife is a catisfaction 
for her demand, under the former ſettlement, but ſubje& to her 
power of ener which no act of his could deprive her of, 


As to the Good ueſtion, What the ſon advanced is to bri 
5 q is to bring into 


I am 1 of opinion, That white a father makes a proviſion for a ſon * on his 
on his marriage, all the limitations in ſuch ſettlement to the wife ſons marriage, 


and children of ſuch ſon muſt be conſidered as part of that advance- _ 


ment; and it is not the child's eſtate for life only, that ought abr 
valued, and brought in. — for 
| ife, then on 

IW.'s wife for 


The intent of the ſtatute was to make all equal ; and if a daughter 8 life, remain- 
portion was covenanted by her huſband to be laid out in land, der 1 161 


> for life, with 


and ſettled, it will he very ſtrange if that ſhould make any al- remainder to 


teration, or give her a better right to the reſidue of her father's bis intended 
eſtate. 5 | wife for life, 


wk remain- 
der to the iſ- 


So if the ſon had died in the life of the father, leaving children, ſue of the 
if his advancement only was to be brought in, they would be obli- — fo 
ged to bring nothing into hotchpot, and yet would be entitled to an much as bis 
equal ſhare with his other children, which would be directly con- — es 
trary to the intent of the ſtatute. 1 


= is valued 
„ but the 


Lord Hardwicke declared, That the provi on made i the de * ku” th os 


dant Ann Weyland, the widow, by Mark Weyland, the inteſtate in into hotchpot 
big hfe-time, by giving her an eſtate for life in the 50001, South % en 

Sea annuities, mentioned in the deed of the 15th of May 1741. ought py ne hve 
in equity to 'be confidered, as à ſatisfaction to her for the ten long: of Wes perſo= 


annuities, of 101. a each, ſettled the deed of the 20th of vel fate, abe 
| March 1709. | . 7 9 of of ied inteſtate. 


Hee 2. Jen © 


£329. 

But the defendant Aun — the widow, Javing ſignified her 
conſent to relinquiſh any intereſt or benefit i» the 50ool. South 
Sea annuities; and to take a proportion of the inteſtate's perſonal . 
eſtate, as ſhe could have claimed, or been intitled to, in caſe he had 
been a freeman of London at the time of his deceaſe, Lord Hard- 
wicke declared, that ſhe is intitled to her w:dow's chamber and pa- 
rapbernalia, and to one third of the clear ſurplus of the inteſtate's 


perſonal 


Set Jiu. 


” - 
— 4s. 
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perſonal eſtate, and to a third part of another third of the ſaid 
ſurplus of the perſonal eſtate ; and that the dividends of the 5000. 
South Sea annuities, which had accrued, and ſhould accrue, from 
the death of the inteſtate, during the life of Ann Weyland, the vi- 
dow, ought to be paid to the adminiſtrator of Mark Weyland, and 
conſidered as part of his perſonal eſtate; and decreed, that the ui- 
dow's chamber and paraphernalia be delivered to Ann Weyland; and 
that the clear ſurplus of the inteſtate's perſonal eſtate, after payment 
of his debts, be divided into three equal parts, one third whereof to 
be paid to Ann Weyland, the widow, and one other third to be di- 
vided between the plaintiff and the defendants, the other children 
of Mark Weyland; and the remaining third, to be divided into three 
equal parts, one third whereof is to be paid to the ſaid Ann Mey- 
land, and the other two thirds to be equally divided between 7he 
plaintiff and the defendants. 12 


Caſe 350. The Duke of St, Alban's verſus M iſs Caroline Beauclerk 
| and others, February 16, 1743. At Lord Chancellor's 


houſe, by conſent. 


— her IANA Dutcheſs Dowager of St. Alban's, made her will in 


thing is given 1734, and after diſpoſing thereby of ſome of her perſonal eſtate, 


by two codi- as to the reſidue, ſays, © My intention is to diſpoſe thereof by a co- 
— 1 ** dicil, or codicils, ſigned by me, which codicil, or codicils, I do 
ed asa repe - direct and appoint to be part of, and to have the full effect of 
Th teme rule my laſt will and teſtament, notwithſtanding any defect in point 


as to legacies Of form, or otherwiſe.” 
of the like | 


ſum, or of the like quantities or things, though given in different writings, unleſs it can be ſhewn it was 
the teſtator's intention to make them additions. 


. Legacies of greater ſums, values, or quantities, given by a laſt, than by a firſt codicil, are not additional, 
but augmented ones. oy 2s 


Legacies of leſs ſums, or quantities, or values, given by the laſt, than by the firſt codicil, are not addi- 
tional, but ademptions, or diminutions pro tarts. ., _ 291. 10 


On the 197 of October 1738, ſhe made a codicil; in 1740, and 
1741, ſhe made two others, not to the preſent purpoſe: On the 
24th of September 1741, ſhe made a fourth codicil, under which, 
the particular legatees claimed additional legacies : But the reſiduary 
legatee contended it was by the frame and meaning of it intended to 

be ſubſtituted in the place of the firſt codicil : After very long ar- 
guments, the Lord Chancellor declared, he thought it a caſe of very 
great difficulty; and took time till the G of July 1743, when he 
gave his opinion, ſtating largely the two codicils; the material 
parts whereof are as follows; comparing each article with the op- 
poſite columns. 


Firſt 


in the Time of Lord Chancellor Haswient. 


Firf Codicil. 


By virtue and in purſuance of the 
power reſerved in my laſt will 
and teſtament, I do declare 
that this writing ſhall be a co- 
dicil to, and part of my will: 
I give and bequeath, viz. 

To Lord Henry Beauclerk 10001, 

To Lord Geerge, —— loool. 

To Lord Aubery . —_ 1000/. 

To Lord Vere 1001. worth of ei- 


ther pictures, china, or japan. 


To Lord Sidney 1001. worth of 
either pictures, furniture, or 
plate. 

To Lord James 1001. of plate, 
books, or furniture. 

To Miss Caroline my ſingle ſtone 
diamond ring. 

To my eldeſt ſon my ruby ring. 

To his wife my emeraldſear- rings. 


To Lady Die my rubie ne 4677 


with pearl drops. 4 

To Webb, my woman cool. for 
her diligent, APE faithful 
lervice., --;;; 


| 


To Catberine Bae 4850 
To Die Wiſe 1001. 
To James Buchanell — Fol. 
To Biar the cook — 5ol. | 


To all her ſervants one year's 


Wages. „% v4 opts fal 
To ſeveral. perſons legacies o 
china. 


To ſeveral perſons ſmall legacies, 
both ſpecific and pecuniary, 


' 


Fourth Codicil. 


The ſame . by vir- 
tue, &c. 


To Lord Henry — Zool. 
To Lord George — 300/, 
To Lord Aubery — 3ool. 


To Lord Vere lool. worth of 
either pictures, china, japan, or 
furniture. 

To Lord Sidney 100 J. worth of 
either pictures, plate or furni- 
ture. 

To Lord James 100/. worth of 
furniture, china, or plate. 

The leg acies to Miſs Caroline, her 
eldeſt ſon, his wife, and Lady 
Die, in the fame words as by 


the firſt codicil. 


| T6 my woman Webb bool. for 
her diligent, honeſt, faithful 
' ſervice. 


To Catherine Dickens 200l.. 
To Die Wiſe —— 100/. 
To James Buchanell — 501. 
To Francis Biar the cook gol. 


To T. Jones 20l. and to the reſt 
, of her ſervants one year's wages. 


To Lady Diana all her china. 


of whom no notice is taken 


in the fourth codicil. 55 
And now I defire that ac 
mains in money, Cc. may be 


applied to the beſt uſe, for the | 
advantage and increaſe of Miſs | 


Caroline Beauclerk's fortu ne, 


which I leave to the fidelity, | 


diſcretion and care of my exe- 


cutors and ſons, Lord Sidney, 
Pere, Henry, George, and James, 


Vor. II, 


And t now 1 dofira that whatever 
remains in money, Cc. may be 


applied to the beſt uſe, for the 
advantage and increaſe of Miſs 
Caroline Beauclerk's fortune, 
which I leave to the diſcretioo, 
care, and fidelity of my exe- 
cutors and ſons, Lords Vere, 
Sidney, George, and Henry. 


742 Upon 
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* 


dune e. legacies. Ke pena po n Wer a8 


The text civil . My redfons are borrowed Hotemhss bete, Beil ne which (as it 


law takes the 


ens ofics happens) takes theſe difibeenety newerationally than the com- 


diſtinctions in mentators do, and in this I have been aſſiſted 
caſes much 
more rational- 
ly than the 


commentators proof rather on the 


As B 8s Argued and Deteridinet - 


Upon theſe two codicils, the principal queſtion that bas been 
made is, whether the legacies given by the fourth codicil to the 
ſame perſons, to whom legacies are alſo given by the firft, ought to 
be conſidered as additions to, or ademptions, or variations of thoſe 
legacies given by the firſt ; and this queſtion divides it ſelf into dif- 
| ferent parts, according to the nature of the legacies, vix. 


Firſ, Where the ſame ſpecific thing, or corpus is given by both 
codicils; for inſtance, the ruby ring, there, im the nature of the 


thing, it can be bat a repetition, there "Wag" no a gg there were 
two ruby rings, or the like. i 


Secondly, Where legacies of the fave fan of oven, or of the 
like quantities, or values of things, are given by both, if theſe had 
been inſerted in =_ writing, all 71 * the civil law 
apree would y not additions, or i- 
Mo in the reaſon of the thing, and according to de ar 
authorities, theſe legacies 2 * different writings, will make no 
difference, unleſs it — be ſhewn, it was the Dutcheſs's inten- 
ton to make them additions; inſtead of that, I think her intention 


afpears to tHe oe 


Thirdly, When . of enter fans, values, or des are 
given by the laſt, than by the firſt, I think chi falls under the ſame 
rule, . viz. that they are not additional; but n or increaſed 


5H Fourthl, Where legadie of wY ſams, or quantities or values, 
are given by the laſt, than by the firſt, I think theſe are not addi- 
tional, but according to the eircamſtances, and the intention of the 
teſtatrix wmp, or diminutions pro. rar. 


e #3 YI £ HV 18112 I 


by an eminent civilian: 

That text puts it all along on the intention of the teſtator, and on 
the will and codicii making but one inſttumont; and it turns the 
legatee, than the erecutor Dix, Lib. 30. 


T. 1. De lgatrs & fidet commiſi, Len v. Si endem rei ius le- 


gatur in eodem” teſtumenro, Ge gg . Dig. Lib. 34 T. 4. 


= adimendis vol transfer dis: Eutin Lex 32. Dis, Lib. 22. T. 3. 
De probationibus & prefumptromibus. Lex 12. De legato in teſta- 
mento & in codicillis relio. In Gotofred's note upon this law, he 


lays it down,” that des ech is not ee 0 1 e both the 4 
_ COT: | | 


. 


ip. 255. 31. 7. vo os 11er 
FR 2 fie evmmiis, Lex 47. De duobus cxemplarii Binge Tabulæ teſta- 


menti 


bete is aach . m Gia Di 


in the Time of Lord Chancellor HAbwickk. 639 
ments eodem tempore exemplarii cauſa ſcriptæ, ejuſdem patrisfamilias 


proferuntur, in alteris centum, in alteris qui 4 aurei legati 
erur 


funt\ Titio z 8 legatum nullo modo de ſed — 
e een aurei. 


| There is a Kew in the Code more appoſite than any yet mentioned. The role ts 
Lib. 6. T. 36. De yo lis Lex 3. De codicillis contrariis, Cum de 


proponatts um veftrorum matrem di verſis temporibus ac d Mei age _ 
5 es eit 
voluntatibus 4 * codicillos ordinafſe ; in dubium non vent id, quod out of the 


priori codicillo inſcripſerat, fer eum, in quem poſtea ſecreta voluntatis — m__ 


ſuæ contulerat, fi a prioris tenore diſcrepat, & contrariam voluntatem the apparent 


intention of 
continet, revocatum . — 


It a to 2 m 0 that the true rule which reſultsin in debt te 
1 opp theſe paſſages in the Code and Digeſ,, is this, that the - 

patent intention Lal, the teſtator muſt govern in double legacies; and 

though moſt of the commentators ſay, the Proof is to lie on the 

pane Rana 


This being ſo, conſider, ſecondly, the internal evidence that ap- 


pears upon theſe two codicila, to ſhew, it was not the i intention of the 
e all theſe 1 n ſtand together, 


The frame of the will. is ' confiderable, fag he gives no legacies A codicil is is 
by that, but ſhews her intention to give all by the codicil ; and — 
though a codicil is in its nature part of the will, and an ertenſion will, and an 
of — intention of the teſtator, yet it is made ſtronger by this ex- <xtenſion of 


the 
. of Hers, et ineſſe videtur. Aug one 


I have locked into a large number of the commentators upon the 
civil law, who, though 05 have thrown a great cloud upon the 
text, yet ſeem to agree in this, that where it is in the ſame writing, 
there can be but one legacy demanded; and here ſhe has made no 
—__ but under the, power reſerved to her by the will. 
54 © df Haftill | 

But es creates a more PLIES obſervation is, that ſhe has 
here, in many inſtances, given the ſame ſpecific things by both co- 
deila ; and the quantities and values of the 8 — as to two 
thirds the ſame, pry in. theſe variant * 1 in a ſingle circumſtance ; 
for inſtance, 1001. worth of. plate, books, or furniture, in one, and 
rk worth of formiarts: china, or plate, in the other, 


i Noa, can it ever be i that ſhe al have done this, if 
the intended to give two legacies: As to Lord Vere, her meaning 
muſt be to extend his election as to other ſorts of furniture; for in 
the firſt codicil, it is to Lord Vere Beauclerł, 1001. worth of eitber 
hictures, cle, or ' Japen, and in the fourth codicil, to Lord Vere 
N Beaucler, 
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Beauclerk, 1001. worth of either pictures, china, or japan, or fur. 
niture, a tr Ft e e e 

Another reaſon, and ſtill ſtronger, ariſes out of the body of the 
codicils themſelves, and that is, the legacies to her ſervants, and 
particularly to her woman Webb. - W . 

By the firſt codicil, ſhe ſays, I give to Webb, my woman, a le. 
gacy of Fool. for her diligent, boneſt, faithful ſervice : By the fourth 
codicil, ſhe ſays, I give fo my woman Webb @ legacy of 6ool, for 
her diligent, boneſt, faithful _ ee 


Can it be conceived that ſhe would give theſe two legacies to 
Mrs. Webb, and all for the r 


Where ano. Now, the commentators on the civil law agree, that where ano- 
gien br dhe ther legacy is given for the ſame cauſe, though in different inſtru- 
' fame cauſe, ments, there ſhall not be a double legacy. Mncchius de prefump- 


though in dif- gionibus, in the margin of Swinburn, 4t0 edit. 201. 
ferent inſtru- | | | 
ments, there 


hall not bes As to the legacies of one year's wages to her ſervants, which 
double legacy. is an ordinary gift from perſons of rank, it can never be imagined 
that ſhe. intended to give more, and therefore this is a ſtrong corro- 


borati ini to the point It al. 
boration of my op on as 00 the point in general Fs 


The gift of As to the legacy of the reſt and reſidue to Miſs Caroline Beauclerk, 
jr gt which is tetidem verbis the ſame in the firſt and fourth codicil, it is 
dem ve-bis the only a repetition, and may ſerve to explain her meaning as to all 
ſame iv the the other legatees, and makes it manifeſt ſhe intended to ſubſtitute 


48 


fit and fourth CRY Tie 
codicil, makes One COdicil in the place of another, 


it manifeſt the ; | | 
teſtatrix in. Upon the whole, with regard to the legacies of goods, or money, 
tended to ſub. | - I} ve WES PY oP N 2 2 
fitute one in where the ſecond is leſs, it muſt be Conſidered only as a repetition, 
the place of and conſtrued in diminution of the for ner pro tanto; but where it 
the other. jg oreater, then as an augmentation, or addition to her bounty, 
SER...» „ EEN YE ra Þ gy ee hp + r 
The greateſt difficulty is, as to a legacy given to Mr. Viſe by 
the firſt codicil, (ſubſequent to the giving therein legacies of 10001. 
cach, to three of her ſons, as aforeſaid) in theſe Words, „I now 
allow of 20/. to Mr. Wiſe, out of the 1000/1, I leave to my three 
ſons, to be paid quarterly, for his life, or till ſome place, or other 
proviſion be made for him. os + 


No manner of notice being taken of him in the fourth codicil, 
he is conſequently to have his 20. a year; but then, what fund 
mult it come out of ? * 888 7 


N | 8 „ The 


in the Time of Lord Chancellor HAR Dick RE. 


The two ſons legacies of 1000 J. each, being now reduced to 


zool. each; and the third (Lord Aubery's) lapſed by his death in 


the life-time of the dutcheſs; the ſtrict rule of equity muſt be 
obſerved; viz. As the ſons legacies are diminiſhed in the propor- 
tion of three tenths each, let each of them pay only three tenths 
of the 20. per ann. and the other ſeven tenths be paid out of the 
reſiduum of the perſonal eſtate, which is augmented by the va- 
riations. | : 8 | | | 

I ſhall but briefly conſider the caſes which have been cited, againſt 
the opinion I have given with regard to he double legacies. 


The firſt authority was Swinburne, part 7. c. 20. fol. edit. 550. 
who ſays, that where a certain quantity is twice bequeathed, it is 
twice due, if in two diſtin writings, as in a ui and codicil, and 
puts it on their being in two diſtinct writings ; and it is true, ſome 
of the authorities are ſo, but here, the.codicil being let in as part of 
the will, it is otherwiſe: And Swinburne himſelf, in the fol. edit. 
554. puts the caſe, that if the teſtator do bequeath to one man 100 /, 
and afterwards, in the ſame teſtament, bequeath to the ſame man 
an 100/, the ſecond diſpoſition is underſtood to be but a repetition 
of the former, and all but one legacy, Cc. and afterwards, in the 
ſame paragraph, he ſays, where two equal ſums be left to one per- 


ſon, the one quantity in one writing, and another quantity in ano- 


ther, ſuppoſe 100/. in the teſtament, and another 100/. in the co- 
dicil, here the legatary may recover 200/. as two ſeveral legacies, 
except the executor prove the teſtator's meaning to be contrary. 


Now, in the preſent caſe, this is plainly proved by the beſt kind 
of evidence, the words of the will it ſelf. 


Menachius, cited in the margin of Swinburne 555. ſays, Si 0b 
| » £338 1411 1 * . . . 
eandem cauſam quantitas 2 wn gn diverſis ſcripturis relicta, (puta 
, a A425 \\ WY\\.\ 6 © TOOL If! * 
ali mentorum cauſe centum relifta unt) la centum tantum ſemel præ- 


® + 


ftari debent. Menoch. Præſumpt. L. 4. Pref. 128. n. 14. 


I cannot ſee the force of that particular alimentorum cauſa, for 
why may, not the teſtator double that, as well as any thing elle, 


Another authority cited againſt my opinion, is the caſe of Maſters 
verſus Maſters, 1 P. W. 421. before Sir Jeſeph Jeꝶyl. 


The firſt reaſon there given, in page 423. will not ſupport the 
determination ; as it is plain by all the books of civil law, where 
two legacies are given under the ſame will, that one of them is void; 
and the only doubt there, about legacies to the ſame perſon is, where 
they are given in different inſtruments : And Sir Joſeph Fekyl ſeems 
rather to have gone on the concluding reaſon founded on the addi- 

Vor, II. 8 A tional 


6; 
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tional eſtate, which was a very material circumſtance, and if it had 
been proved here, there was any conſiderable variation in the dutch- 
eſs's fortune, it would be very material; but as it is probable he 
had not time to look into the books of civil law fo well as I have 
done now ; and as in the caſe put by Swinburne, there was no- 
thing of that intetnal evidence which is here; in the decree I ſhall 
make, 1 declare, 


© That the legatees here are entitled only to the legacies under the 
* fourth codicil, and ſhall give theſe directions to the regiſter: A 
« queſtion ariſing on the conſtruction of the firſt and fourth codicils 
* to the Dutcheſs of St. Alban's will, whether ſuch perſons to whom 
* any pecuniary legacies, or any legacies conſiſting in quantity or 
<« value, in plate, books, japan, china, or furniture, or any of them, 
given by both the ſaid codicils, are intitled to both the ſaid le- 
„ gacies, or only to one of them; I declare that ſuch perſons are 


* not entitled to both, but only to the legacy given by the laſt. 
7 codicil.“ | 


Caſe 351, Read verſus Snell, Auguſt 5, 1743. 
Loxd CHANCELLOR. 
E 3 HIS is brought before the court upon the following caſe. 


A wife, we Samuel Read, upon his marriage with the mother of the plaintiff, 
Poa ex entered into articles to lay out 11000/. in the purchaſe of land, to 
is by expreis be ſettled to the uſe of himſelf for life, remainder to his intended 
—_— * wife for life, in bar and ſatigfaction of ber dower and thirds, and all 
ſhe cog other parts of the real and perſonal eſtate of the ſaid Samuel Read, 
claim out of which ſhe might claim by the common law of England, the cuſtom of 
her huſband's London, or otberwiſe bhowſcever, >. 00 00 

ſtate, by the . de di If | 

common | Pa Mr. Read was then a freeman of London, and having iſſue a daugh- 
2 20 ter, Mary Read, the plaintiff, he made his will, and gave his wife 
aviſe bewſ;, all ber jewels, and perſonal ornaments of every kind, with his houſ- 
ever, has no hold goods and furniture; and after giving a few legacies oyt of that 
nv 3 4 part of his eſtate which, as a freeman of London, he had ky — to 


diſpoſe of, he left the reſidue to his wife. 


perſonal e- 


In 1734, a bill was brought by the preſent plaintiff, for an ac- 
count of her father's perſonal eſtate, and to have the 11000 J. laid 
out purſuant to the articles, and to have her orphanage ſhare placed 
out for her benefit. 


In the decree upon this bill there is a particular direction, hat 
the: mother, Mrs. Read, hall have ber paraphernalia, and all other 
juſt allowances, | | 


I Mrs. 


in the Time of Lord Chancellor Hazpwicks, 643 
Mrs. Read upon the ad. of Mey 1734, made her will, and after a 
ſome ſmall legacies, gave the reſt in the words following : | \ 


« As for the reſidue of my eſtate, real and perſonal, whereof I Where execu- 
e ſhall be poſſeſſed, or to which I ſhall be intitled at the time of Prot _ | 
« my deceaſe, I give and bequeath all, and the whole of it, to my can take any | 
e brother-in-law William Snell, and Matthias King, my executors thing for their | 


« after named, in truſt, the intereſt of it to be paid to the uſe of my 2%" _— 


Y anleſs it be 
e dear daughter Mary Read, or to be reſerved in the hands of my — 


* ſaid executors, at their diſcretion ; and alſo that the ſaid intereſt, Swen te them; 
« with the principal, be ſettled on her, or the heirs of her body law- have no ow 


j 
- have no ow- N 


bs fully to be begatten, as they m executors, or the ſurvivor of nerſhip, can 
them, ſhall think fit; but in caſe ſhe my Taid daughter Thould die, ben ater the 


— 5 — . — — - Ei intereſt of the n 
« leaving no heirs of her body lawfully begotten, then I give and — 8 
“ bequeath the ſaid reſidue as follows: Whereas my huſband Samuel rut. 


“% Read, Eſquire, deceaſed, hath left my brother-in-law William s = re | 


« Snell, a conſiderable contingent legacy already, I give and be- intereſt, with 1 
« queath one half of the aforeſaid reſidue to my brother-in-law f ee g | 
« Matthias King, and Jane his wife, and their heirs for ever; and waged "ron | | 
* the other half I give to the two daughters of my fiſter Sarah real and per- 9 

IWatſon, deceaſed, they the ſaid Matthias, and Jane his wife, un ae, 101 
* and the two daughters of my ſiſter Sarab Watſon, or the ſurvi- on her daugh- | n Z 
vor of them, paying 1000/. out of the ſaid reſidue to charitable ter. „ the 


e,. Jes +. # W 
uſes, to be diſtributed at the diſcretion of my executors.” _— 9 . 12.4» if 
| executors ſhall + 


| After Mrs, Read's death, the plaintiff brought a ſupplemental think fit, will 


. . . . 2 er 
bill, and bill of revivor againſt the executors and contingent legatees, 23 fed 
for an account of the perſonal eſtate of her father and mother; and it from the 


to have directions as to the management of the reſidue for the benefit ©v8hter e 


5 a the grand- 
of the plaintiff, who was then an infant. As; for 


| | in this caſe, 
Upon hearing of this cauſe in 1735. Sir Joſeph 7echky!l decreed the 8 

former decree to be carried into execution, and as to the ſurplus di- ſtrued and, in 
rected it ſhould be laid out in Seuth-Sea annuitics, in truſt for the e = 
plaintiff during her life, and after her death then upon truſt for her e 
firſt ſon to be paid him when he ſhould attain his age of twenty-one on the will. 
years, and in caſe he ſhould die before he ſhould attain that age 
f any iſſue living at the time of his death, then in truſt 
for the cond, and every other ſon in the like manner; and in caſe 
the plaintiff ſhould leave no ſon or ſons, or all and every ſuch ſon or 
ſons ſhould die before attaining the age of twenty-one without leaving 

any iſſue living at the time of their deaths, then upon truſt for the 
daughters of the plaintiff; if but one, to be paid to her at the age of 
twenty-one years or day of marriage, and if more than one, then in 

truſt for all ſuch daughters, to be equally divided among them, and 

paid to them when they ſhould reſpectively attain their age of twenty- 
one years, or be married; and in caſe the ſaid plaintiff ſhould have 


no daughter, or in caſe ſhe ſhould have a daughter or daughters, 
| and 
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and all and every ſuch daughter and daughters ſhould die before at- 
taining the age of twenty-one years, or being matried, then upon 
truſt for the ſeveral perſons to whom the faid ſurplus is limited over 


by the teſtatrix's will, and the accountant general was to declare the 
ſaid truſt accordingly. 


It is from theſe two decrees that the appeal is brought. 


And the complaint againſt the firſt is touching the wife's 8 
nalia being allowed. 


The other is as to the whole directions given for the ſettlement of 
the reſidue. 


The queſtion as to the firft will depends entirely upon the articles 
by which ſhe was compounded with, and by expreſs words barred of 
every thing that ſhe could claim out of her huſband's s perſonal eſtate 
by the common law, cuſtom of London, or otherwiſe howſoever. 


Now her claim to paraphernalia muſt be either by the common 
law, or the cuſtom ; and it is a claim out of his perſonal eſtate, for 
he might in- his life-time have diſpoſed of them, and after his death 
they remained liable to the payment of his debts. 


Where the It was determined in Rawlinſon verſus Rewlinſon, July the 8th 
— ien 1714. and has been ſo held ever fince, that where the wife has com- 
the huſband, a pounded with the huſband, he is to be conſidered in regard to the 
2 >. cuſtom as leaving no wife ; it follows therefore that ſhe can have no 
© be confer. claim by the cuſtom to the paraphernalia, and this caſe is ſtronger 


ed in regard than the caſe of Chomley verſus Chomley, 2 Fern. 47. 


to the caſtom 
as leaving no 


wife. But 1 it is ſaid that the huſband has given it to her by his will; 
but that makes no difference, becauſe the cuſtom will interpoſe, and 
he can only diſpoſe of a moiety of his perſonal eſtate. 


Therefore the firſt decree muſt be varied by leaving out the di- 
rection, that in taking the account of the plaintiff”s father's perſonal 
eſtate, the defendant the mother ſhall be allowed ber parapberngha, and 
let the reſt be affirmed. 


Have ſaid this in regard to the firſt decree, the mates part of 
this appeal relates to the mother's perſonal eſtate. 


And there are three queſtions : 


Firſt, What power is given to the truſtees by her will. 


Secondly, What intereſt is given by it to the daughter and the heirs 
of her body. 


Thirdly, 


in the Time of Lord Chancellor HARD wICRE. 


Thirdly, Whether the deviſe over, in caſe the daughter dies lea- 
ving no heirs of Df body, is good. 


The firſt d depends u n a very minute conſideration of the pen- 
ning of that Auge in = will, I have ſtated at large, which is very 
defectively penned, and therefore it will be neceſſary for the court 
to ſupply words in order to make a reaſonable conſtruction. 


Here the executors are made truſtees, and therefore from the 
nature of the thing are to take nothing for their own benefit, unleſs 
it had been particularly given to them ; they have no ownerſhip, and 
therefore cannot alter the intereſt of the — que truſts. 


It is inſiſted that in this caſe, by the expreſs words of the will, 
they may accumulate the intereſt during the life of the plaintiff, 


But my opinion is, her meaning was, only to give them that 
power during her daughter's minority, and the words 75 be paid to 


the uſe of my ſaid daughter, ſcem to imply as much. 


| In the firſt codicil are theſe words, if 2 daughter ſhall not live 
till of age, or be married, then I give the ſum of 10 J. per ann. to 
J. S. during her life. 


In the ſecond codicil, ſhe gives her wearing apparel to her ſervant 
in caſe her daughter die under age or unmarried : now it cannot be 
- conceived that. ſhe who was taking ſuch minute care of her daugh- 
ter's intereſt, as not to give away ſuch a ſmall ſum as 10 J. a year, 


nor even her wearing apparel unleſs ſhe ſhould die under age or ug- 


married, ſhould intend to put it in the power of two ſtrangers in 
blood (for ſuch they appear to be to her) to tl her of the whole 


intereſt during her lifes... „ gu 


e nomhgg id io y 
But there are other words from whence it is argued that the ex- 


ecutors have a diſpoling power, and theſe are, that the intereſt and 
/ et be LIE on ber, or the heirs of ber body, as they ſhall think 


But I think there is no ground either in law or reaſon to conſtrue 
theſe words ſo largely. | 


It was admitted by the defendant's council that the word or ma 
be conſtrued and; as, ſuppoſe a deviſe of land to A. or his heirs, it 
would be a device i in fee, and in Plowden's Comment. 288. 6. many 
Caſes are put where or ſhall be conſtrued and. 


And there is one caſe in this very will, where it muſt be ſo con- 
ſtrued, and that is in the ſecond codicil, where ſhe gives her wearing 
Vol. II. | 8 B apparel 


J 


| 
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| apparel to her maid, in caſe her daughter dies under age,” or un- 


married. 


And can it be imagined that the mother could intend to put it in 
the power of her executors to give her perſonal [eſtate from her 
daughter (of whom ſhe appears to be ſo fond) to her grandchildren 
(whom ſhe had never ſeen.) Wl 

But then it is aſked what power is given to the truſtees? I an- 
ſwer a conliderable one; they may judge of the fund in which it 
ſhall be placed, of the manner in which the ſettlement ſhall be made; 
they may inſert proper clauſes to make the diſpoſition effectual; and 
that may be a very material power in the preſent caſe: and this is 
agrecable to the nature and office of truſtees; but the other (which 
has been contended for) would be to give them an ownerſhip, and 
not an authority. | 


But there is an unſurmountable obſtacle to their having this power 

in the preſent caſe, and that is, Mr. Ning is one of the legatees 

over ; ſuppoſing he ſhould be the ſurviving truſtee, if he had the 

-power contended for, he might dire& that the whole ſhould accumu- 
late during Miſs Read's life, and fo better his own intereſt. 


The words in As to the ſecond queſtion, I am of opinion it is a gift to the 
Mrs. Read's daughter for life, with a contingent remainder to ſuch heir of her 
will, i= , body as ſhall be living at the time of her death. 


my daughter 


ſhould die, 


2 There have been many caſes where heirs of the body have been 
Bach, is a gift conſtrued words of purchaſe ; Liſſe and Grey, and Papillon and Voyce, 
to the daugh- in the caſe of a real eſtate. Peacoct and Spooner, Daffern verſus Bolt, 
a: Pap 8 and laſt of all Hodgeſon verſus Buſſey, November 18, 1740. vide ante 
tingent re- Page 89. which was determined by me; upon a thorough conſidera- 
RE to 2 tion of all the other caſes, in à queſtion relating to perſonal eſtate, 
5 s #5: 50.4.0 eee eee dS 
2 be livin The only doubt therefore is, whether there are ſufficient words 
rally ob ay of jn the will to indicate this intention: and I think there are; but as 
it will be neceſſary for me to take notice of them in conſidering the 
third queſtion, I will reſerve myſelf for it, and therefore what I ſay 
under that head muſt be conſidered as applicable likewiſe to the 
preſent. ATE | 


The third queſtion is, whether the bequeſt over is good ; and this 
is the principal one in the caſe, 


The general objection is, that the contingency is more remote 
than the Jaw will allow. Firſt, becauſe it is after a general dying 
without iſſue. Secondly, Becauſe the original gift is to the daughter 
and the heirs of her body. | FEAT . 

—— | 


As 


in the Time of Lord Chancellor Hazpwicke, 
Ads to the firſt part of this objection, I think this does not amount 


to a limitation over after a general dying without iſſue, which would 
certainly be bad, as was determined in the caſe of Lord George Beau- 
clerk verſus Miſs Dor mer, vide ante page 308. (which was heard before 
me June 17, 1742. as a cauſe by conſent, but was fully ſpoke to and 
confidered) and ſo were all the other caſes from that of King and 
Melling. | 


But here the words are, in caſe ſhe ſhall die leaving no heirs of 2 Rs 
participle o 


her. body: now the word leaving is a participle of the preſent tenſe, 


. | a the preſent 
which relates to the time of her dying. | — r6- 
Reyes ef nf G 1 lates to the 
la Forth verſus Chapman, (which is reported in 1 P. Vins. but time of the 


I have choſen to take it from my own note of the caſe, in which 
I was council) the words were (after giving it to the firſt taker 
William Gore, without the words for life) and if my ſaid nephew ſhall 
depart this life and kave no iſſue of bis body, then he gives it over. 
And in that caſe Sir Joſeph Jekyll was of opinion that the deviſe 
over was void ; but Lord Macclesfield reverſed that decree, , which has 
never been impeached ; but many caſes have been determined in 
conformity to it; as for inſtance, Sabbarton verſus Sabbarton, Caſes in 
Lord Talbot's time 24.5. which was determined much upon the ſame 
foundation? And, if any thing, this caſe is ſtronger, for here it 
being leaving, it ties it up more to the time of dying. 


But the ſecond part of the objection has been urged as ſtrengthning 
this caſe, | | b 


In the caſe of Paine verſus Stratton, where Paine had bequeathed 
a moiety of his perſonal eſtate to his ſiſter Mary Stratton for life, and 
after her deceaſe to the heirs of her body, and the other moiety 
(upon the deviſe of which the queſtion aroſe) he gave to his ſiſter 
Anne Paine and the heirs of her body lawfully begotten, or to be 


begotten ; and for want of ſuch iſſue or heirs of her body as aforeſaid, 
he gave the ſame to the children of his ſiſter Mary Stratton equally. 


among them, and to their heirs and aſſigns for ever, immediately af- 
ter the deceaſe of his ſaid ſiſter Ann Paine. And Lord Macclesfield 
was of opinion, upon the probate, that the deviſe over was void ; but 
the original will being ſome way or other blunderingly produced, he 
obſerved that the words after the deceaſe of my ſiſter Ann Paine had 
been interlined, and in part raſed out again, but not in ſuch a. man- 
ner but they were till legible ; and therefore he ſent it to a Maſter 
to enquire, whether thoſe words were raſed out of the will at the 
time of the teſtator's death. 


The cauſe coming on again upon the Maſter's report before the 
Lords Commiſſioners, they were of opinion that it had not been put 
into a right way of examination ; and they therefore reſpited giving 
judgment till the matter could be examined in the proper eccleſiaſtical 

court, 
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court, and the parties were at the expence of litigating it in the 
prerogative court, in order to have theſe words pronounced part of 
the will; however that court was of opinion, they ought not to be 
inſerted; upon which the cauſe coming on again before Lord Chan- 
cellor King, he was of opinion the deviſe over was void: upon 
which an appeal was brought, and the decree affirmed the 87h of 
March 1726. | | 

The uſe I make of this caſe, is, that it was the opinion of Lord 
Macclesfield, and of the Lords Commiſſioners, the deviſe over might 
be good, though the firſt deviſe was to Ann and the heirs of her 
body; for otherwiſe they would never have put the parties to the 
expence of trying whether thoſe words after the. deceaſe of my fifter 


Anm Paine, were eraſed. 


Another cafe is, that of the Artorney General, at the relation of the 
Goldſmiths Company verſus Hall, where the words were, I give the re- 
ſidue to my ſon Francis Hall and the heirs of his body, to his and 
their own uſe; but in caſe my ſon ſhould depart this life leaving no 
heirs of his body living at the time of his deceaſe, then I give ſo much 
of the ſaid reſidue, as ſhall not have been diſpoſed of by my ſaid ſon, 
to the goldſmiths company. It was held the deviſe over was not 
good, not becauſe of the firſt gift being to his ſon and the heirs of 
his body, but becauſe by the other words he had given him @ power 
of diſpofition, which was held to be inconſiſtent with a deviſe over. 


And here it is no more than the common diſpoſition of real eſtates, 
which have been frequently given to one and his heirs, with a de- 
viſe over in caſe he dies laing no iſſue. 


It has been objected, the words for liſe are not in this will. 


No weight has But though weight has been laid upon thoſe words for life when 
been laid on they have been in, yet I do not know that any weight has been laid 
on word for on the want of them when the intention of the teſtator has otherwiſe 
life, where the appeared : but if weight has been laid upon the want of them where 
—_— it has been a truſt executed, 'yet there can be none where it is a truſt 
has otherwiſe Executory, for where it is a truſt executory, this court is bound to ſee 
appeared, a ſettlement made agreeable to the intention of the teſtator ; and fo 
_—_— of it was laid down by Lord Talbot in Lord Glenorchy and Bofville, Caſes 
truſt executory, in his Time 3. and was likewiſe one of the many points determined 
for there this by me in Roberts verſus Dixwell, Vide 1 Tr. Atkyns 607. And this 
court is Pound caſe is {till ſtronger, becauſe the ſettlement is directed to be made ac- 
ment made Cording to their diſcretion ; and it is a very proper diſcretion for 
agreeable to them to exerciſe; but yet I can by no means go ſo far as the decree 
the intention . 
of the teftator, at the Rolls has done, for that would not be to conſtrue the teſtatrix's 


will, but would be uſurping a power of making a new will for her. 


2 The 


in the Time of Lord Chancellor HARD WICkE. 


The decree has added ſeveral new contingencies ; if the daughter 
leaves no heirs of her body at the time of her death; by the will it 
is to veſt in the remainder-men, but the decree gives it them in 
caſe none of her children live to attain the age of twenty-one, There- 
fore as to ſo much of the decree of the 17th of February 1735. as 
gives any directions, or in any wile relates to the truſt of the ſurplus 
of the plaintiff's mother's perſonal eſtate ſubſequent to the truſt there- 
by directed and declared for the plaintiff during her life, it muſt 
be reverſed, and inſtead thereof, I order and decree that in caſe the 
plaintiff ſhall leave any heir of her body living at the time of her death, 
then after the plaintiff's deceaſe the clear ſurplus of ſuch perſonal 
eſtate ſhall be in truſt for and for the ſole benefit of ſuch heir of the 
body ; but in caſe the plaintiff ſhall happen to die without leaving 
any heir of her body living at the time of her death, then after the 
plaintiff's deceaſe the clear ſurplus of ſuch perſonal eſtate ſhall be 
in truſt as to one moiety thereof for the benefit of the defendant 
Matthias King ; and as to the other moiety thereof, for the benefit 
of the defendants Maria Watſon and Cecilia Watſon, ſubject to the 
charges in the teſtatrix's will mentioned: and let the Accountant 


General declare the truſt thereof 3 ſubject to the further 
order of this court. 
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APP END IX 


Michaelmas Term 10 Geo. 2. 1736. In 
Banco Regis. 


£78, Ms 5 John Middleton and Am his Wife verſus Thomas Crofts, 


SOHN Middleton and his wiſe were articled againſt in the ec- 
j clefiaſtical court, for being married out of canonical hours, with- 
out licence or banns, and in a private houſe; a prohibition was 
applied for, upon a ſuggeſtion that the power of the eccleſiaſtical 
court was taken away by the ſtatute of 7 & 8 Vill. 3. cap. 35. by 
which penalties were laid on the clergymen marrying, and the par- 
ties married without banns or licence, which penalties were to be 
recovered in the temporal court : In order to bring the matter fully 
before the court, a rule was made for a prohibition, and that the 
declaration ſhould be delivered before the firſt day of the enſuing 
term. The ſubſtance of the pleadings, and arguments of council, 
are fully ſtated by Lord Hardwicke Chief Juſtice, in delivering the 
opinion of the whole court as follows. | 


In an attachment upon a prohibition, the plaintiffs, the huſband 
and wife, in their declaration, ſet forth the ſtatute of 7 & 8 Will. z. 
cap. 35, whereby a penalty of 100/. is inflited upon every parſon, 
vicar, or curate, marrying any perſon without banns or licence, and 
a penalty of 10/, on every man ſo married, to be recovered with 
coſts of ſuit, by any perſon who ſhall inform or ſue for the ſame : 
That although the lay people of this realm are not ſubject to, or 
any way puniſhable by, any canons or conſtitutions eccleſiaſtical ; 
yet nevertheleſs, that the vicar general of the biſhop of Hereford, 
intending unjuſtly to oppreſs the plaintiffs, and to draw the cogni- 
Zance of a plea which belonged: to our ſovereign Lord the king, 
to another trial in the court chriſtian, had, at the promotion of the 
defendant, articled againſt the plaintiffs in the following manner, 
videlicet; 

1 
That 


A P P E N D IX. 


That by the laws, canons and conſtitutions of this realm, it was 
required, that all perſons, before they ſhall be given together in 
holy matrimony, ſhould obtain a faculty, or licence, from the or- 
dinary, or have the banns publiſhed according to the book of com- 
mon prayer, and be married in the church or chapel, between the 
hours of eight and twelve in the forenoon; and that all perſons of- 
fending in the premiſſes, or any of them, ought to be puniſhed by 


the ſaid laws, canons, or conſtitutions, 


That, in the year 1729, 1730, and 1731, and in the year 1732, 
and before the commencement of this ſuit, John Middleton, and Ann 
Elks, widow, the now plaintiffs, being inhabitants of the pariſh of 
Dove, in the county and dioceſe of Hereford, without any licence 
firſt obtained from their ordinary, and without banns publiſhed in 
the ſaid church, or any church or chapel, procured themſelves to be 
clandeſtinely married to each other by one Thomas Allen, a clergy- 
man, or pretended clergyman, of the pariſh of Michael Church 
Ecley, in the ſaid county of Hereford, in his own dwelling-houſe 
there, between the hours of one and eight in the morning, and that 
by virtue of ſuch marriage, they cohabited with each other as man 
and wife. 


Then the declatation alledges, that the court chriftian hath no 
juriſdiction or cognizance of this matter, and that it is a mere tem- 
poral offence puniſhable by the ſtatute, that the plaintiffs delivered 
to the defendant the King's writ of prohibition ; but notwithſtand- 
ing that, the defendant continues to proſecute the plaintiffs in the 
ſaid court in contempt of the King, to the damage of the plaintiffs, 
and contrary to the ſaid writ of prohibition. _ 


The defendant by his plea denies (in common form) that he Plea and de. 


hath proceeded in the ſpiritual court contrary to the writ of pro- 


murrer, and 
joinder in de- 


hibition ; and for a conſultation demurrs generally, and the plaintiffs murrer. 


join in demurrer. 


This cauſe hath been ſeveral times argued, and three queſtions 
have been made at the bar. | 


Firſt, Whether, by virtue of the canons made in the year 1603, Three queſ- 
lay perſons are puniſhable by ecclefraſtical cenſures for a clandeſtine tions made at 


marriage, bad without banns or licence. 


Secondly, If lay perſons cannot be proſecuted or puniſhed by force of 
theſe canons, whether the court had juriſdiction of ſuch a cauſe 
againſt them by the antient canon law, received and allowed 
within the realm of England. 


Thirdly, 


the bar, 


Firſt Queſlion. 


1603. 
Canons which 
relate to clan- 
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Thirdly, Suppefing the ſpiritual court 2 a u on either 
of theſe grounds, whether that Juriſdictian is taken away 


the operation of the flatute of 7 & & Will. g. cap. 38. ect.. 


which infliets a penalty of 101. for this n to be en 
in the King's court. 


'The firſt of theſe queſtions ought regularly to. ** cine i 


two. 


Fir/t, Whether theſe canons made in 160g; which Abe mala. 
deſtine marriages, do, in the words and proviſions thereof, extend 


to the parties contracting matrimony, or affect the laity in ſuch a 
caſe as is now before the court ? 


Second] , If lay perſons are within the words 4. theſe canons, 
whether the authority, by which theſe canons were made, can bind 
on laity as to this matter ? 


As to the firſt of theſe two queſtions, there. are fn canons com- 
prized in the body of the canons in 1603, that relate to clandeſtine 


deſtine mar- Marriages, videlicet, Canon the 624 10% 1024 103d and 104th, 


riages, 


be void, as if there had never been any 


clandeſtine marriage, without banns 


That no miniſter, upon pain of ſuſpenſion” per Triennium ipſo fats, 
ſhall celebrate matrimony between any perſons without banns or 


licence, nor at any time but between the hours of eight and twelve 
in the forenoon, nor in any private place, other than in the church 
or chapel.where one of them dwells, nor, being under twenty- 
one, without the conſent of parents. Canon 101 102d and 
1034 relate only to the perſons by whom, and the manner in 
which licences are to be granted, and the ſecurity and oaths to be 
taken on granting ſuch licences: Canon 1047 contains an exception 
of perſons in the ſtate of widowhood;z out of ſome of the preceding 


regulations; and provides, that manu argν)jẽ Dor officer offending 
in the premiſſes, ſhall be ſuſpended for ſix months; and that every 


licence granted contrary to the directions before mentioned ſhould 


granted; and the parties 


marrying by virtue thereof, ſhall be _—_— 0 * puniſhment * 
pointed for — nee 


It ſeems to be N bn . that * of theſe canons PRA 


the words or terms of them affect the parties contracting, except the 


laſt clauſe of the 1047h canon, which relates to perſons married by 


colour of void licences, granted without the circumſtances before 


preſcribed; but that is not the preſent caſe, for the libel does not 
alledge any void or irregular licence to have been obtained, and that 
the marriage was thereupon had, but contains a poſitive charge of a 
publiſhed, or any licence 136 


all, Avbics is à different fact, and not within this proviſion.” For 


this reaſon, it does not appear to us that the proviſions of the 
3 Canons 


K Per 653 


canons of 1603, do extend to the laity in ſuch a caſe as is now 
before the court. | 


But, ſuppoſing lay perſons might be within the words of the ca- 
nons in 1603, the next conſideration is, whether the authority, by 
which thoſe canons were made, can bind the laity as to this matter. 
The authority whereby they were made is well known to have been 
by the biſhops and clergy, in convocation convened- by the King's 
writ, allowed to treat of, and make canons by the royal licence, 
and afterwards confirmed by the King under the great ſeal ; but 
the defect objected to them is, that they never were confirmed by 
parliament, and for this reaſon, though they bind the clergy of this 
realm, yet they cannot bind the laity., | 


This is a queſtion of very extenſive learning, and great conſe- 
quence, upon which there is ſome appearance of variety in the 
law books, notwithſtanding which, I always underſtood, till it was 
diſputed in this cauſe, that the law in latter times has been univer- 
fally taken to be, that the canons of 1603 did not bind, the laity for 
want of a parliamentary confirmation, | 


And upon this ground, I preſume, it was that my brother Mrigbt, 
(that argued laſt for the defendant in this cauſe, who is plaintiff in 
the eccleſiaſtical court) exprefly admitted, that theſe canons did not 
proprio vigore bind the laity, and inſiſted only on the ſecond point, 
that the antient uſage of the church of England, and the antient 
canons received by and allowed in this nation do bind them. 


But as the contrary doctrine was inſiſted on by the other council, 
who argued on the fame fide, and had a right to urge every thing 
which they thought material for their client, it is become neceſ- 
ſary to examine and determine a point of ſo great conſequence 


to the conſtitution of Hngiand, in order to ſettle the law there- 
upon. » ; 7 715 1. 7 Har 4 U ; | 


And, upon the beft confideration we have been able to give it, The court of 


we are all of opinion, that the canons of 1603, not having been —_— 


confirmed by parliament, do not proprio vigore bind the laity ; I ſay 1603, not ba- 


proprio vigore, by their own force and authority; for there are 8 ward 
many proviſions contained in theſe: canons, which are declaratory jjament, do 
of the antient uſage and law of the church of England, received and not proprio 
allowed here, which, in that reſpect, and by virtue of ſuch antient 3 
allowance, will bind the laity; but that is an obligation antecedent in 


to, and not arifing from this body of canons. 


In treating of this queſtion, it might ſerve for illuſtration and The reaſons 


ornament, to look back into the hiſtory of the antient councils of = _ 


this iſland in the Britiſh and Saxon ages; but any one who will be their opinion. 
Vo I. II. 8 D | at 


% 


2 have this high power. To cite authorities for this would be to prove 


meot; bat in Coke ſays, 4 Fit. 1. theſe fepreſent the whole commons of the 


in convoca- 


crown only, 
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at the trouble of looking through Sir Henry Spelmten's laborious col- 
lection on this ſubject, will find that it od furniſh very little 
materials towards fixing the point of law as to the obligations of 
canons, becauſe thoſe councils were frequently mixed aſſemblles, 
compoſed partly of clergy, partly of laymen, and ſometimes of the 
King, with his nobility, and at other times ſome of the commons 
are mentioned to be preſent; but whether they had ſuffrages in 
thoſe councils or not, and in what manner they were ſent thither, 
| whether by election, or by what e INE. ho rants is very 
uncertain and obſcure. eB. he Of t 
The like may be ſaid of ſeveral cube beld in 15 earlieſt e Armes, 
following the coming in of the Norman line ; and afterwards there 
is frequently a mixture of the legantine authority; Ou une EN 
| by papal uſurpation. 49 ö 


Upon this important queſtion; tlitefore; it is get for dees to 
proceed upon ſure foundations, which are, the general nature and 
fundamental. principles of this conſtitution, acts of . parliament, and 
the reſolutions, and judicial opinions in our books, and from theſe 
to draw our concluſions. 


No new laws | 10 argue firſt from the pane? natuld e 00 ade principles 


_—_—— of this conſtitution, nothing is ſo undoubtedly ſuch, as — no new 
whole people, laws can be made to bind the whole people of this land, but by 


ning * the King, with the advice and conſent of both houſes of parliament, 


the advice ard and by their united authority; neither the king alone, nor the King 
conſent of with the concurrence of any particular number, or order of men, 


and by their that it is now day, and therefore I will only refer tothe parliament roll 
united autno 2 H. 5. Pars 2. No. 10. and the caſe of een 12 Rep. 74. 


rity. 20 (33 31105 . ? Ya hd & 


Every man The binding force of theſe of ( 


purliament, arites from that 
way be ſaid prerogative which is in the Feing, as Sur fovereigh" Leige Lord, from 
ro ee cn. that perſonal right which is inherent in the peers and lords of parlia- 
ſent of every ment, to bind themſelbes, and their heirs: and "ſuceeflors, in their 
ſobjett is in- honours and dignities, and from the deligated power veſted in the 


ded 
= of — commons, as the repreſentatives of the people, and therefore Lord 


canon na® realm, and are truſted for them by reaſon of this repreſentation, every 
tion, and con · man is ſaid to be party to, and the conſent” of every ſubject is in- 
firmed by the cluded in an act of panlbatbent! but in canons made in convocation, 
all theſe ars and confirmed by the crown only, all theſe are wanting except the 


wanting, ex. royal aſſent; here is no intervention of the peers of the realm, nor 1 


_ * royal any repreſentation of the commons. 


Indeed, Dr. Andrews -edeatiogid to 00 the force of this ob- 
jection, by obfevving that the obligation of an act of parliament did 


not 
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not ariſe from the actual repreſentation of all the people of the land, " 
but from an implied repreſentation. conſtituted by the law, for that, | 
in fact, many ranks of men .amongſt the commons, had no votes | 

in the election of members in that houſe, and the miniſter of 

every pariſh in, England has the care, and is the repreſentative of his 

particular pariſh in matters ſpiritual, and votes in election of proctors | 
for the clergy. ,.- | 1 


Ihe fact is undoubtedly true, that many amongſt the commons 
have no votes, as perſons having no freeholds, freeholders in the an- 
tient demeſne, women, &c. but that does not make it ceaſe to be | | 
an actual repreſentation of the people: No body ever imagined, that | 
in exerciſing a right of this kind, every individual perſon could poſ- 
ſibly join, hut ſome rule of qualification muſt be laid down, and 
that hath been taken from the moſt worthy, and ſuch as have 
the moſt valuable and fixed fort of property, which alſo, to avoid 
confuſion, hath, been reſtrained by later acts of parliament, 


But it is quite a new notion, unheard of in the law books, or 
in any writer upon our conſtitution, that the rector or vicar of a 
pariſh is the repreſentative of his pariſh, in voting for convacation 
men: Who choſe this repreſentative of theirs? Not the pariſh them- 
ſelves, but, the biſhop of dhe diocefg, or ſome lay patran. Could 
this biſhop-of the dioceſe, or the lay patron, deligate a POWer for 
the pariſhioners to bind them in any act of legiſlation ? Surely it ne- 
ver entred into any body's head, that they could do it: But, not to 
dwell upon this novelty, it is contrary to the very writ conſtantly iſ- 
ſued to the metropolitan to ſummon his convocation, the words of 
which are Conwocart facias totum clericum cujuslibet diæceſis veſiræ 
provinciz. It is contrary alſo to the premunitory clauſe in the writ 
of ſummons to every biſhop, which directs in a more particular 
manner, who of the clergy ſhall come in perſon, and who by their 
| repreſentations in this; fanο Y decanus et archidiaconts in proprits 
Perſonis ad didtum capituli mien sunuim Idenaque cleri cus per duos procu- 
ratores idauaat flenam et, fufficientem pote/tatem ah ip/is capitulo et cle- 
rico diuiſim habeutes pr dicbis die et anno per ſonaliter interſiut ad con- 
ſentiendum, S. bt © 2011 | $ ina I 2 


Agrecable to this, Lord Coke, 4 Hist. 322. lays, in domo convoca- ther preſent 


in perſon, ot 
by repteſeu 
5 | tation. 


From hence ariſes the ſubſtantial diſtinction between the antient 
Canons, made in general councils of the church, and ßes ed 
38 | —_ by 
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by the Roman emperors after they embraced the chriſtian faith, and 


the canons made either in a national, or provincial ſynod of the 
church of England, and confirmed by the crown; as to the extent 
of theif obligation, there is no doubt but the former bound all the 
ſubjects of their empire, as well laity as clergy, ſo far as they were 

law ful in reſpe& to the ſubject matter; but the difference lies in the 
root from whence the obligation ſprings. 


The binding The binding force of theſe antient canons over laymen, was not 
force of an derived from any particular prerogative or ſupremacy of the empe- 
over laymen, rors, as head of the church, but from the ſupreme legiſlative power 
amy 49 being veſted in his perſon, for after the Lex Regia, whereby it is 

me legiſ. ſaid to be ordained, ** Quod principi placuit legis habet vigorem, 
laive power ( futinion, Inſt. lib. 1. tit. 2. ſeft. 16. Digeſt, lib. 1. tit. 4. de 
* — conſtitutionibus principum) the whole power of making laws, how- 
of the empe- ver Originally gained by uſurpation, was devolved upon the em- 
_ peror ; and by conſequence, when a canon was made by the council, 
and confirmed by the emperor, it had the concurrence of every 


thing neceſſary to make it a compleat law. 


In Erglzndit But the caſe is far otherwiſe in England, where the King has 
n part of the legiſlative power, and therefore the argument made 
King has but Uſe of in the caſe of Matthews and Burdet, 2 Salk. 673. though it 
part of the le- be only the reaſoning of council, is of great weight, _ ſuch as I 


_ | have heard no ſatisfactory anſwer given to. 


The anſwers which have been offered are two: Firſt, That the 
reaſon of the emperors confirmation of any canon, was only to give 
it a civil ſanction; but though this was ſaid, it was not proved; and 


I do not find any temporal = mm © annexed to the antient canons 
of the church. 6 | 


The other anſwer was, this ar __ ewWs, Wherever the law 
has fixed a power, that. in Ju IS the c ent of the people ; and 
therefore, in England, the BON of. he”, people is e in the 
royal confirmation; but this hath not the ſhadow of an anſwer, be- 
cauſe it begs the Main queſtion, which is, whether the law of 
England has depoſited in the crown the ſole power of confirm- 


ing canons to 5 bind the BY. without the advice and conſent of 1 
ä liament. Ton | 


Another argument, of like kind with the farms,” is, that by 
the Engliſb conſtitution, the power of binding by new laws, and 
that of charging with taxes, are concomitant and co-extenſive, 
and thoſe who have authority to do the one, can do the other: 
Thus the parliament makes laws obligatory upon the whole nation, 
and they impoſe taxes to be levied upon all the people: But the 
clergy i in convocation never pretend to have pow er of pranting tenths 


3 or 
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of fiſteenths, or other taxes to charge any perſons but themſelves; 
and by analogy from hence, can make no canons or ordinances but 
only to bind themſelves, i. e. the body there aſſembled, or repreſented. 


To purſue this argument a little further, and to infer the conſe- 
quences which naturally refult from it, it ſeems almoſt an abſurdity 
to ſay that the clergy in convocation cannot charge the laity with 
one farthing by way of tax or impoſition, cannot even create a new 
fee to be paid to them, and yet may erect new laws to bind them 27: 
re eceliſſaſlica, for difobeying which they ſhall incur the penalty of . 
excommunication, which is to be carried into execution by a loſs of 
their liberty, and a diſability to ſue for and diſpoſe of their perſonal 
eſtate: this would certainly be to affect the laity in their property 
in a high degree; and yet it is admitted that the clergy by their 
ſynodical acts cannot charge the property of the laity. 


And again, the rule of any conſtitution in a particular caſe cannot Ever ſiace the 
be better found out, than by obſerving what has been the conſtant . fle vn, 
uniform uſage and practice in ſuch caſe. Now the conſtant uniform been, that 
practice ever ſince the reformation, (for there is no occaſion to go FR" any or- 
further back) has been, that when any material ordinances or regu- been made 10 
lations have been made to bind the laity as well as clergy, in matters bind the laiey, 
merely eccleſiaſtical, they have been either enacted or confirmed by cee 

5" | [ ps ; gy, in 
parliament; of: this propolition the ſeveral acts of uniformity are fo matters mere- 
many proofs, for by thoſe the whole doctrine and worſhip, the very H eccleſiofti- 
rights and ceremonies of the church, and the literal form of publick — An 
prayers are preſcribed and eſtabliſhed ; and it is plain from the ſeveral enacted or 
preambles of thefe acts, that though the matters were firſt conſidered confirmed by 
and approved in convocation, yet the convocation was only looked ? a. 
upon as an aſſembly of learned men, able and proper to prepare and 


propound them, but not to enact and give them their force. 


To this way of argin it hit been objected, that the reaſon of 
eſtabliſhing proviſions of t is kigd by as of parliament, was for the 
fake of inforcing them by civil Pat” and temporal penalties, 
which could nat otherwiſe be obtained, and undoubtedly this was 
one reaſon for it; bat I cannot be perſuaded that it was the only rea- 
ſon, fince if it had been the prevailing opinion of thoſe times, that 
the clergy in convocation could make new canons to bind the laity, 
it is mott unaccountable that they thould not think it proper to truſt 
any. regulation of the molt minute conſequence to the proper force of 
a canon or ſynodical decree, which if lawfully made might be car- 
ried into execution by excommunication, and the conſequences at- 
tending upon it were a ſanction fully {ufficient to enforce it. 


Upon one of the arguments of this cauſe at the bar, it was, though. 
not in words alerted, 'yet endeavoured to be proved, that the legiſlative. 
power of the clergy in convocation is co- extenſive with the judicial 
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power of the ſpiritual courts, and that therefore, as the ſpiritual courts 

had an allowed jutiſdiction over the laity, as well as the clergy in 

matrimonial cauſes, ſo the convocation had' power to make canons 

do bind the laity relating to marriages. This has been expreſſed in 

other words, that their canons are binding on clergy and laity with- 

out diſtinction in re ecclefaſtica, that is in eccleſiaſtical matters, or what 

according to the law of the land hath been reckoned of a ſpiritual 
nature. 8 10 Zeil. | 


Lord Hard. But in this argument, a great deal too much is aſſumed; for the 
N ſpiritual court has undoubtedly juriſdiction for matrimony, and te- 
counſel to ſtaments, commiſſion of adminiſtration of perſonal eſtates, tithes, and 
— e Certain crimes, which are all deemed in law in ſome degree of a ſpi- 
poco in Titual or eccleſiaſtical nature; and yet if this argument was true, it 
ordaiving would equally follow, that they might make canons to limit the de- 
ve with gtrees Of conſanguinity, within which marriage may be contracted, to 
the judicial fix ſolemnities of making teſtaments concerning perſonal eſtates, to 
authority of regulate the rights of adminiſtrations, and of tithes, and to aſcertain 
tun cours the circumſtances and evidences of thoſe crimes, eſpecially in things 
miſchief, that not already fixed by particular ſtatutes z what conſequence would this 
* e 1 bave? Every body ſees how it would enable them without conſent 
SG a "of parliament, to change the law relating to the heirſhip and deſcents 
ſhadow of of lands, and likewiſe relating to perſonal eſtates which are now be- 
_ or of come of prodigious value, and relating to the payment of tithes which 
; much concerns temporal intereſts and property, and alſo as to ſeveral 
crimes whereby the perſonal liberty of the ſubje& may be conſequen- 
tially affected upon their ſignificavits. This attempt therefore to 
make the power of the convocation in ordaining canons, co- extenſive 
with the judicial authority of their courts, is full of ſuch ſtrange con- 
ſequences, and ſo much miſchief, that it cannot be contended for, 
with any ſhadow of reaſon, or of law. | 
| 11. 10 DEN 300991 90] 0] WO: 10 
In truth ever ſince the reformation} unit for ſometitne before, when 
any alteration bath been made in the law upon any of thoſe points, 
it hath been done by act of parliament, witneſs 32 H. 8. ch. 38. 
about the degrees of marriage, 21 H. 8. ch. g. and) a2 & 23 Car. 2. 
cb. 10. relating to adminiſtration and the diſtribution of inteſtates 
eſtates, and ſeveral others which might be enumerated. 
Ne 2111811 1% bag ynnnolind 10 9953 e: 4 
If this doctrine had been law at the time of making the ſtatute of 
Merton, 20 H. 3. the biſhops would have had no occafion to apply 
to parliament to change the law of England, by legitimating iſſue 
born before marriage, as they had the juriſdiction to try general ba- 
ſtardy, or whether a child was baſtard or mulier, as is expreſſed in 
2 Rol. Abr. 586. pl. 25. they might have done it themſelves; and 
though the Lords with one voice gave that memorable anſwer, No- 
lumus leges Anglia mutari, the clergy in cohvocation might have 
done it by a new canon, 


3 There 
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There was but one caſe produced to give colour to this argument, The caſe in 

and that was 1 Rol. Ab. tit. Executor go. Letter J. pl. 5. the words 33 boot 
At is ordained by a canon in 1 Jac. 1. cha. 93. that 'bona notabilia 


relating to 


“ ſhall be accounted 51. at leaſt, and no perſon ſhall be ſaid to 5 
% have left Bona notabilia, if he have not goods in diverſe dioceſes esa 


— : k "> thority ; and 
** to the value of 5 J.“ and it ſeems, (ſemble is the word) that this Ri himſelf 


canon hath changed the law, if it was otherwiſe before; in as much epreſſes bis 


* - : rs. ropes 
as the granting of adminiſtration appertains to the eccleſiaſtical law 8 


: s . . » place cited; 
and our law only takes notice of their law in this matter, and there- and nothing 


fore they may alter it at their pleaſure, Hil. 7. Fac. B. Needbam's do te me 


8 is in the 
caſe; by the doctors and the court 57. in every dioceſe ſhall be bona den o th 


25 report of the 
notabilia. e 


8 Co. 135. 


This caſe ſounds ſtrong, but the authority of it amounts to little; for 
though Perkins, ſect. 489. p. 94. of the old edition ſays, that 40 5. 
in every dioceſe would make bona notabilia, yet there were authori- 
ties before this canon, that to make bona notabilia the value muſt be 
5 J. and therefore it does not appear that any alteration was attempted 
to be made in the law; and Rolls himſelf expreſſes his doubt in the 
place cited; beſides, if that did appear, it was a matter which did not 
concern the laity, but was merely a regulation among themſelves, 
making a diſtribution. of the fees of adminiſtration between the me- 
tropolitan and his dioceſan biſhops, and their officers. 


I take this caſe to be the ſame with Sir John Needham's caſe, 8 Rep. 
135. in which it is material to obſerve, that Lord Coke hath reported 
nothing to this effect: But let the credit of the paſſage be what it 


will, this is a point of too great moment to be determined by a ſingle 


looſe ſaying in an abridgment, contrary to the general reaſon and 
principles of law. 


2dly, I come now to the ſecond head of argument propoſed upon 
this queſtion, Which was flatutedaw:;and as I do not find any po- 
ſitive declaration of the law, has evet been made by any act of par- 
liament upon this particular point, ſo all that can be expected from 
hence are implications and inferences, from whence the ſenſe of the 
legiſlature may reaſonably be collected. nir 

The ſeveral acts of uniformity and other ſtatutes which were men- The ads of 
tioned and referred to, When I conſidered the uſage and practice of uniſormity c. 

this kingdom fince the reformation, furniſh proofs of this nature //*« e e- 


very material to ſhew that the parliament have from that period * the 


leaſt been of opinion, that the proper power of making conſti- parliament 

5 . : a : zn have from that 
tations in eccleſiaſtical matters to bind the whole nation was in age 
them. | 


opinion, that 
the power of making conſtitutions in eccleſiaſtical matters to bind the whole nation was in them. 


. \ 
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The only aA made ex profeſſo upon the ſubject of the canons, 
is, that of the 25 Hen. 8. c. 19. intitled the ſubmiſſion of the clergy, 
and reſtraint of appeals, whereby power was given to that King, 
H. 8. to appoint thirty two perſons to review and reform the eccle- 
ſiaſtical laws, which power was continued by the ſeveral ſubſequent 


ſtatutes of 27 H. 8. cb. 1 5. 35 H. 8. ch. 16. and 3 & 4 E. 6. ch. rt, 


but was never compleatly carried into execution; theſe acts of con- 
tinuance are not printed in the latter editions of the ſtatute book, but 
are all in Raſtall's ſlatutes at large. 


But even this ſtatute is in the words of it ſilent as to the perſons, over 
whom the obligation of canons may extend. 


It begins with an humble acknowledgment of the clergy, accord- 
ing to the truth, That the convocation is, always hath. been, and 
e ought to be aſſembled only by the King's writ; then they pro- 
© mile in verbo ſacerdot; that they will never from henceforth pre- 
ſume to attempt, alledge or claim, or put in ure, enact, pro- 
mulge or execute any new canons, conſtitutions, ordinances, pro- 
vincial or other, unleſs the King's royal aſſent and licence may be 
had, to make, promulge or execute the fame, and that his Ma- 
e jeſty do give his royal aſſent and authority in that behalf. 


cc 
cc 
cc 


cc 


Upon theſe recitals it enacts, That the clergy, nor any of them 
from thenceforth, ſhall preſume to attempt to alledge, claim or 
put in ure, any conſtitutions or ordinances provincial or ſynodal, 
or any other canons, nor ſhall enact, promulge or execute any 
ſuch canons, conſtitutions or ordinances provincial, by whatſoever 
name or names they may be called in their convocation in any 
time to come, (which always ſhall be aſſembled by authority of 
the King's writ) unleſs the ſame clergy may have the King's moſt 
royal aſſent and licence to make, promulge and execute ſuch con- 
ſtitutions provincial or ſynodal ; upon pain of ſuffering impriſon- 
ment, and making fine at the King's will. 


cc 
cc 


cc 


cc 
cc 
cc 
cc 
cc 


cc 


It enacts further, That the King's Highneſs ſhall have power 
and authority to nominate and aflign at his pleaſure 32 perfons of 
“his ſubjects, half whereof, 16, to be of the clergy, and half of 
<* the temporalty, of the upper and nether houſe of Parliament, 
who ſhall have authority and power to view, ſearch and examine 
the ſaid canons, conſtitutions and ordinances, provincial or ſyno- 
dal, heretofore made; and ſuch of them as the ſaid 32 perſons, 
or the more part of them, ſhall deem and adjudge worthy to be 
* continued, kept and obeyed, ſhall be from henceforth kept, 
e obeyed and accepted within this realm, fo that the King's royal 
e aſſent be firſt had to the ſame; and the reſidue of them which the 
% King's Highneſs and the ſaid 32 perſons, or the more part of 
them, ſhall not approve, or ſhall dcem worthy to be abolite, 

| > „ abrogate 


£c 
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cc 
cc 
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cc 
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a brogate and made fruſtrate, ſhall from thenceforth be void and of 
none effect, and never be put in execution within this realm.” 


© Provided that ſuch canons, and conſtitutions and ordinances 
ce provincial or ſynodal, being already made, which be not contra- 
« rjant nor repugnant to the laws, ſtatutes and cuſtoms of this 
realm, nor to the damage or hurt of the King's prerogative royal, 
<« ſhall now ſtill be uſed and executed as they were before the ma- 
« king of this act, till ſuch time as they be viewed, ſearched, or 
* otherwiſe ordered and determined by the faid 32 perſons, or the 


* more part of them, according to the tenor, form and effect of 
ce this preſent act.” | 


In this ſtatute and the ſeveral acts of continuance nothing occurs, 
as was obſerved before, touching the perſons over whom the obliga- 
tion of canons may extend; but notwithſtanding that, two obſerva- 
tions ariſe upon them material to the preſent conſideration, 


Firſt, That both the King and the clergy thought it neceſſary, or Clear from 


at leaſt very expedient, to take along with them the concurrence "by 222 
and authority of parliament, for abrogating part of the antient canons, King and the 


and for confirming and eſtabliſhing ſuch part as was to remain in <7 thought 


force: if the opinion had then prevailed, that the convocation, with have _ 


the conſent of the crown, could have ordained canons to bind the thority of par- 
whole realm, laity, as well as clergy, the King with the convoca- — 
tion, (who had juſt then given the ſtrongeſt evidence of their ſub- * the 
miſſion to his will) might have found many and eaſy ways of doing antientcanons, 
it without reſort to parliament ; but the wiſdom. of thoſe times ug fach par 


ing ſuch 
choſe to rely upon this other method, | - Srrage®, ok 


as Was to re- 
main in force, 


Secondly, If the deſign of reviewing and reforming the antient Nothing is 
canon law, by commiſſioners authorized by thoſe acts of parlia- de chan 
ment, had been effeually carried into execution, every body muſt this, that when 
have admitted, that the ſyſtem of eccleſiaſtical laws which they had auy act is done 
approved, would have derived its binding force over the whole N ＋ 
realm from the legiſlature; for nothing is more certain in law than deemed to be 
this, that when any act is done under a power, that act is deemed to _ = 
be done by the grantor of the power, and to have its validity from - power, 
him, and not from the perſon that executes it. This muſt be ob- and to have 
vious to that King who paſſed the firſt of thoſe acts of parliament, te "iy 


1 - . , : » from him, 
who was as jealous of his prerogative, as any Prince who ever fat and not from 
upon the Engizfh throne. | | the perſon 


who executes 
I proceed now to confider the reſolutions and judicial opinions 7 
in our books upon this great queſtion. 


Vor. II. 8 F The 
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In che prior The fitſt cafe which has been cited on this ſubject is, that of the 
of ke eaſe, Prior of Leeds, 20 H. 6. 12. abridged by Brooke, tit. Ordinary 1. 
© ns de The clergy of the province of Canterbury had given a tenth to the 
down, that King, and in the act of convocation, whereby it was granted, had 
the ordinary jnſerted a proviſo, that no perſon ſhould be diſcharged from being 
How 9 a collector of this tenth by force of any privilege or exemption ; the 
bons o archbiſhop appointed the prior of Leeds to be collector thereof, and 
make _ to pay it into the Exchequer, The prior came into the Exchequer, 
vincial, by and ſhewed forth letters patent of exemption, whereby 'the Kin 
1 diſcharged him from the collection of any tenths and fifteenths, 
2 ory 1 and prayed they might be allowed; upon ſome doubts among the 
Egliſe) ſha Pray 5 ; he Exchecuer kinder be. 
be bound. but barons, the cauſe was adjourned into the Exchequer- chamber, 
_ _— fore the Lord Chancellor and all the Judges, and doth not appear 
which. thall to have been determined ; but the argument both at the bar and on 
bind che den- the bench turns upon this point, whether the proviſo in the act of 
convocation, (to which the prior himſelf was to be confidered as a 
party) did not amount to an eſtoppel or a waiver of this privilege for 
that time, and whether he ſhould not have inſiſted on his exemption 


in convocation, and have got it excepted out of the proviſo, 


Joon this occaſion Hodges, who was then Chief Juſtice of the 
Kings Bench, ſaid, in relpet to what had been inſiſted that the 
prior ſhould have had an allowance of his letters patent in the con- 
vocation, it is nothing to the purpoſe, for they have pawer of 
things merely ſpiritual ; upon this Neuron, then a judge of the 
court of Common Pleas, ſaid, the ordinary by his convocation had 
a power to make faſting-days and holy-days, but not to allow or diſ- 
allow the King's patent; and that they have power to make con- 
ſtitutions provincial, 'by which (ceux de Sainte Egliſe) ſhall be 
bound ; yet they cannot do any thing which ſhall hind the tem- 
poralty, and this opinion was not denied. 985 


Said in the The next caſe in order of time is thil ar the Abbot of Hallen, 
Abbot of I. 24 E. 4. 44. 6. in which the very fame point came again i 
— M. queſtion, before all the judges in the Exchequer-chamber e 
24 F. 4. 44 like letters patent of exemption granted to that abby, no judgment 
3 ver given upon the principal point, for the cauſe was determined 
convocation Was EVET given up r a | res . 
has not power upon a fault in the pleading; but in the arguments both of the cou 
to bind 20 cj] and of the judges much is ſaid of the power of the convocation ; 
—_ _ 2 Cateſhy who, as I take it, was King's Serjeant (though he was made 
| that which isq judge of the court of Common Pleas the ſame term) argues, that the 
ipiritual, 3 Abbot ought not then to have advantage of this exemption, becauſe 
—_— he was a party to the grant, and concluded by the proviſo ; for ſaid 
holy days he, among the clergy the convocation is as ſtrong as the parliament 
1 - is among perſons temporal; and by an act of parliament every one to 
pr Gag whom the act extends ſhall be bound; for that every one is privy and 
party to the act of parliament, for the commons have one or two ] - 
every county choſen by, and to bind all the county ; he.goes on, 


3 reaſon 


— 2 — ˙ nn 
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reaſon is the ſame as to the convocation; for every abbot, ptior and 
beneficial clerk, is privy and party to the convocation, and therefore 
it is reaſon that he ſhould be eſtopped by acts done in convocation; 
Pigott, who was on the ſame fide, adds, they may bind themſelves 
by an act of convocation, as well as we can bind ourſelves by an act 
of parliament ; and therefore it is reaſonable that he ſhould be eſtop- 
ped. To this it was anſwered by Vavaſor, that the abbot ought not 
to be eſtopped, for the convocation had not power to bind any tem- 

al matter, but only that which is ſpiritual ; videlicet, to ordain 
faſting-days and holy-days, and they are only ſpiritual judges; and 
therefore to ſay that he ought to have ſhewn his chart of exemption 
in convocation, is againſt reaſon, for the King's letters patent are 
meerly temporal matter. 


Upon theſe two caſes ſome obſervations have been made on the The words 4 
part of the defendant ; to the firſt of theſe caſes it was ſaid by Doctor 2 _ 
Andrew, that Brooke had miſrepreſented it in his abridgment, by t have +4 
making Newton ſay, that the convocation could not do any thing frebs laid up. 
que liera le temporaltie in the maſculine gender, for that the words in I 
the original year-book were la temporaltie ; that le temporaltie means are in the laſt 
ſometimes temporal perſons, but l temporaltie in the feminine always —_— _ 
temporal matters or things, and therefore what Newton ſaid relates i, falſe " By 
only to temporal rights, and imports that the convocation cannot bind ed, for in the 
thoſe ; but it happens that in framing this objection, only the laſt edi- 3 n 
tion of the year- book had been conſulted, which is falſe printed in H. 
this place; for I have looked into the old edition, and it is there 
le temporaltie in the maſculine gender, as Brooke, who probably tran- 
ſcribed it from the original edition has quoted it, and therefore this 


criticiſm falls to the ground. 


It was faid further, the point in that caſe was not, whether That Newer, 
the convocation could bind temporal or lay perſons, but temporal i" *opinion 
matters or rights, for that the prior of Leeds was undoubtedly a ſpi- = Sw of 
ritual perſon, and in that capacity liable to be bound; but the queſ- the convoca- 
tion was, whether they could conclude him from claiming the be- np wer 
nefit of the King's letters patent of exemption which was a temporal an ts Cell 
right: this is true, but affords no anſwer to. the inference from News- 2 things, ' 
ton's opinion; for it is plain he gives his opinion at large, upon the Sppoſftien of 
power of the convocation to bind temporal perſons as well as things; it to Cœ 4. 
and conſiders the King as being affected by that, from claiming the S, £247, 
power of allowing or diſallowing his letters patent, and that he means fonify ow” 
temporal perſons by the words le temporaltie is moſt plain by the perſons not 
oppoſition of it to, ceux de Sainte Egliſe, which words ſignify thoſe © mater or 
of holy church, i. e. the perſons not the matters or rights of holy _— 4 
church; ſo Broke conſtrued thoſe old French words, ceux de Sainte 
Egliſe, for in his abridgment of the caſe, he uſes le clergy as a ſynony- 


mous term for them. 


The 
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When the = "The like objection hath been made on the caſe of the Abbot of . 


yr ig = tham, that what is there ſaid related only to the convocation's power 
Maltbam of binding temporal matters or rights, and not temporal perſons in 
came before % ecclefiaſtica, becauſe the Abbot was a ſpiritual perſon; but this is no 
= - Judges anſwer to what is there laid down, becauſe it 1s clear to any one who 
quer-cham- will attentively conſider it, that it is taken for granted throughout the 
ber Aga caſe, that they could only bind the clergy. Cateſby, whoſe point was 
a of * to carry the ſtrength of the convocation's act as far as poſſible, ſets 
convocation out with it that amongſt the clergy, entre le clerks, the convocation 
e beer the is as ſtrong as the parliament amongſt perſons temporal ; and then 
temporal he expreſſly draws a compariſon between the repreſentation in par- 
rights of the ſjiament, and the repreſentation in convocation, and makes the very 
25 — 8 reaſon of the clergy's being bound, to be, that they are all perſonally 
the Abbot's preſent or repreſented in convocation ; and upon this ground Pigoſt 
claim a} fays, they may bind themſelves. What Yavaſor ſays afterwards is 
collecting Plainly not intended generally, but by way of exception out of this 
tenths, being indefinite propoſition, that the clergy in convocation may bind them- 
ade, ho felves; for he ſays notwithſtanding this, the Abbot ought not to be 
though a eſtopped, for the convocation had not power to bind any temporal 
clerk, was matter, but only that which is fpiritual ; the meaning is, though the 
not bound. convocation hath power to bind the clergy, yet the power doth not 
extend over the temporal rights even of the clergy themſelves, but to 

matters ſpiritual ; but this claim of exemption is a temporal right 

of the Abbot's, and therefore he, though a clerk, is not bound u 

hoc. The nature of the queſtion, and the courſe of the reaſoning in 

this caſe, ſeems to me to require this way of underſtanding it; and if 

ſo, the point I am now inſiſting on, will appear to be there allowed 


The excep- The next caſe is called the convocation caſe, 12 Rep. 72. in which 
ee the like opinion is laid down, founded on theſe two year- book caſes 
cation caſe, that are there eited; there is indeed an exception at the end of the 
$9 1 caſe relating to ſpiritual cauſes, or which concern ſpiritual perſons, 
= = but that ſentence is certainly miſprinted, For it is neither grammar nor 
is to be laid ſenſe, and therefore no weight is to be laid upon it, neither will J 
pont. attempt to explain it's meaning. B 


Canons tht In Caudrie's caſe, 5 Rep. 32. b. my Lord Coke ſays, © If it be de- 
ons: * „ manded what canons, conſtitutions, ordinances and ſynodals 
general con- de vincial, are ſtill in force within this realm“, I anſwer, that it is 
ſent within refolved and enacted by authority of parliament, that ſuch as have 
"_ _ been allowed by general conſent and cuſtom within this realm, and 
pugrant to Are not contrariant or repugnant to the laws, ſtatutes and cuſtoms 
the Tas thereof, nor to the damage or hurt of the King's prerogative royal, 
3533 are till in force within this realm, as the King's eccleſiaſtical laws 
as the King's of the ſame. Now as conſent and cuſtom hath allowed theſe ca- 
ECCICcllallica 


| Ik nons, ſo no doubt by general conſent of the whole realm any of the 
: ſame may be corrected, enlarged, explained, or abrogated, 


2 Moore 
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Moore 755. caſe 1043. and Cro. Ja. 37. Trin. 2 Ja. 1. At an aſ- At an af 
ſembly of the Lord Chancellor Elleſmere, the lords of. the council, and m—_ i 
* £ . , ord Chan- 
all the juſtices of England in the Star- chamber, this queſtion was pro- cellor Fc 
poſed, whether deprivations of puritan miniſters by the high com- we. che 
miſſion court for refuſing to conform to the ceremonies appointed by _ _ 
the canons of 1603. were lawful ; to which all the judges anſwered all the jultices 
that they were lawful, and that they had a conference touching this of England in 
point amongſt themſelves ; the reaſon was, becauſe the King had 28828 Ie 
ſupreme power eccleſiaſtical, which he had delegated to thoſe com- was beld, that 
miſfioners, whereby they took a power of deprivation by the canon *Pvations 


: ; of putitan mi- 
laws of the realm, and they held, that the King without parliament niſters by the 


might make ordinances and conſtitutions for the government of the nen — 
clergy, and might deprive them, if they did not obey; but without e lawful, 
the King, the clergy could not make conſtitutions. 


In the great caſe of the Biſhop of St. David and Lucy, Paſch, The clergy 
11 V. 3. Carth, 485. it is laid down by Lord Chief Juſtice Holf,carons con- 


3 canons COn- 


and not denied by any one, that it is very plain, all the clergy are firmed only 
bound by the canons confirmed only by the King; but they muſt be? he ming 3 


. . but to bind 
confirmed by the parliament to bind the laity. the laity they 


muſt be confirmed by parliament. 


The report of this caſe in Salk. 134. is in this point to the ſame Lord Raymond 
effect, though not quite ſo full; but as this opinion appeared to be 3 
of great weight, I have looked into two manuſcript reports of the ſame — of the 
caſe, taken by hands of the beſt ability and credit, I mean the late dle of 44 


Lord Raymond and Lord Chief Juſtice Eyre, and find they both a ary 
agree with the printed report of Serjeant Cartbew : the words of Lucy, agree 


Lord Raymond are theſe : per Holt Chief Juſtice, the clergy are ſub- with. hs 


n ; 2 oy : 1 a rinted report 
ject to a law different from that to which the laity are ſubject, for of — 


they are obliged to obey the canons, for the convocation may make C5. 
canons to bind all the clergy, but not the laity, and if the clergy do 
not conform to them, it may be a cauſe of deprivation. 


3 
' - 92 in ; . . 
Trin. T. 3 Anne, Britton verſus Standiſh, reported in Modern Caſes No canon 
188. that caſe was upon a motion for a prohibition to the eccle- fince 1603. 


a F . : SW b « though made 
fiaſtical court, in a. ſuit againſt the plaintiff tor not coming to his in 3 
pariſh church on Sundays, and not receiving the ſacrament at Eaſter; cation, can 


againſt the prohibition it was infiſted on, as it has been in this hd Aide 
cauſe, that the ſpiritual court had this juriſdiction by force of the an- FOR” 
tient canon law, received and allowed in England, and likewiſe b 

the goth canon in 1603, Mr. Juſtice Powell and Gould thought that 

they had an original juriſdiction in this matter by the antient canon 

law ; to this Lord Chief Juſtice Holt ſaid, that a juriſdiction allowed 

to them time immemorial muſt be taken to belong to them by law; 

but what I doubt at preſent is, whether this be ſo; if there be any 

antient canon for it, and received here before 1603, I will agree with 


you; but if not, no canon ſince then, though made in full convoca- 


tion, 


666 ” 82 D I K. 


tion, can proprio vigere bind laymen; ae 2 nen was 
granted to declare in as to this points Ivo Ws > il 5: 


1% Ben Davis's caſe, Mich. - G. 1. C. B. the cout was: t for BERRY 
2 * S hibitien to a ſuit in the conſiſtory of the Biſhop of &. David's, againſt 
1. King bee, the defendant, being a layman, for teaching a grammar ſchool with- 
n was the Out licence; but a prohibition was refuſed by reaſon of the clauſe of 
8 „the act of 12 Aua, to prevent the growth of ſchiſm, which was 
canonsdid vo: then in force; in that cafe it was faid by Lord Chief Juſtice King, 
_—_—_ w_ that it was the prevailing opinion the canons: did not bind the 
without an act of parliament, there being none to repreſent them in 


there being Convocation, and therefore laymen could not be ſued in the court 
none to re- 


— chriſtian far breach of the canon for keeping a ſchoal: ne we 
in convoca- befote the making of that act 12 A. 


tion. 32 5 27 2114.3 8 Jo 
Having now gone through the anthorities that bave e in 
ſupport of our opinion, it is neceſſary to conſider thoſe that have been 

produced on the other lide, 'which 1 think were but three. 


Said at the The firſt was the caſe of Bird Fe Smith, Moore 781. Cafe 1033. 
oy of the T. 4 Je. 1. Smith was deprived of the parſonage of St. Nicholas Avon 
verſas Smith, in London, by the high. commiſſioners, or 112 conforming himſelf 
Meore 781.10 to the canons of the church; hes: he King preſented Bird, 
8 who was inſtituted and inducted, 1 7 would not yield the 
the canons of Poſſeſſion, which was kept by te a Writ de vi laica amovenda 
the church was awarded out of Chancery, and returned, and Smith appealed 
1 Abe from the ſentence of deprivation, whereupon Bird filed an Engl 
and the King, bill of a very unuſual nature, praying that he might be put into poſ- 
2 he ſeſſion of the living, pending the appeal, and until the ſentence 
bd in al ſhould be defeated, The Lord Chancellor Elleſmere heard the cauſe, 
mauersecde- affiſted by Lord Chief Juſtice Popham, Coke, and Fleming, C. B. 
42 who all concurred that a decree ſhould” be made to put Bird in poſ- 
parliament, ſeſſion until Smith had reverſed the 075. vation. 105 = ſaid at the end 
of that caſe to have been reſolved;” al the e of, the church 
made by the convocation and the King Vithou 9 A bind 
in all matters ecclefiaſtical, as well às an act of arliament ; for that 
by the common law every biſhop! in his dioceſe e, archbiſhop in his 
province, and the houſe of convocation in the, nation, may make 
..*_ © © canons to bind within their own limits; that the convocation of the 
. .. clergy was once a branch of the parkianefit of this realm, . 
aſterwards ſevered from it for their eafe, afld carried their peculiar 
function with them into the convocation bbuſe; that a clergyman 1 0 
not now be a member of the houſe of commons, nor a layman of the 
convocation; and therefore when the convocation makes Canons, « 


things appertaining to them, and the King confirms "heb they will 
| bind the whole ea: | a . * 20 


. ? 4 141 
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lt muſt be owned that this is a very extroadinary caſe, and the de-. and 


mith a very 


cree ſuch a one as would not be allowed as a precedent at this day, <...o-4nay 
which is a good cauſe to ſuſpect the reaſon upon which it is built. caſe, ard the 


It. is a decree upon an Engiiſb bill in equity, to turn a miniſter out of —_— ue 
190 „ . . N 1 0 
the poſſeſſion of a living upon a ſentence of deprivation from which an alloued a+ + 


appeal was in fact interpoſed, and to ſtay all ſuits at common law, precedent at 


| he al this day. 
though the authority whereby the ſentence was pronounced was pro- No 3... 


perly examinable there; in that part of the report which has been law to fay; 


relied on ini the preſent caſe, it is ſaid by the common law, every bi- — every bi 
ſnop its his dioceſe, archbiſhop in his province, and the houſe of con- . . 


vocation in the nation, may make canons to bind within their li- bop in his 
mits; but is there any colour of law for this? could every dioceſan Pewnce. and 


| | ng ED : * the houſe of 
alone make canons for that dioceſe ? could the metropolitan do it alone coovocation 


without the convocation or ſynod of his province? moſt certainly is the nation, 
not, and yet this is delivered. ”_ _ 4 
10 29935 js IIe within their 
7 1 4 21 1028 1 limus. 
But laying theſe peculiarities aſide, though very ſtrong things are natever 
there reported to be ſaid of the power of convocation to bind the may be the 


K b 2 2 * ower of con- 
whole realm in matters eccleſiaſtical, yet it is not expreſſly ſaid they 338 Ty 


can bind the laity, nor declared in words what perſons they can bnd thewbole 


bind; and all that was neceſſary to the determination of the cauſe realm in mac- 


was, that they could oblige the whole clergy of the realm in re eccle- „ 3 


Haſtica, for both the parties before the court were clergymen, and the where faid in 


: 


deprivation was for a ſpiritual cauſe. 4 — 
| | f Ne s i 71 INE - | laity. 
The next authority was the opinion of Lord Chief Juſtice Vaughan L4. Ch. Ia. 


in the caſe of Hill againſt Good, Vaugb. 327. that if by a lawful ca- Vargas of 
non a marriage be declared to be againſt God's law, we muſt admit 2 
it to be ſo; for a lawful canon is a law of the kingdom, as much as fi of cn, 
an act of parliament, and whatſgever is the law of the kingdom is as kingdom as 
much the law, 2x any Kung a hat ig 0 £ - — 
1 2 — 11 . 101 8VI1 9D 2G; D412 DRI 0 
This is certainly trye, hut e | thing in the preſent caſe, be- 
cauſe it is filent, ar Res ppb een ng what is neceſſary to make 
a lawful canon às to this, or t lan ſubject, matter, or per- 


ent. 


i or that particu 
ſon, which is the point now in debate. 


> Gonna dt i dises to tiger ft | | 
' The laſt caſe cited, was that of Grave and Elliott, Paſch. 22 Car. Io the cafe of 


i! Me PACED YC a — (0 = 
2. 2 Vent. 41. there was a motion for à prohibition to a proceeding {77,009 l. 


ex officto in the eccleſiaſtical court. againſt, the plaintiff, for keeping a Mr. Juſtice 
conventiele in his houſe ; the arguments both at the bar and on the po held, 
bench turn much upon this, whether the ſpiritual courts had ori- 2 
gmally juriſdiction of ſuits, for keeping conventicles ; and if fo, without the 
whether it was not taken away by the ſtatute of conventicles, which Parliament 


cannot make 


was then in force? Tt was not alledged in the libel that there was any any canans 


preſentment of the office charged, but only that it was ex parte A. B. which ſhall. 


tary publick ; but the regiſter of the court made an athdavit that bind the laitye 


the curate of the pariſh had made a preſentment ; upon this it 3 
; ob- 


* 
— : — * 
— 9 , * 
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objected by the plaintiff's council, that this was not ſufficient, for 
that the rector or vicar of the pariſh, and not the curate, ought to 
preſent. This objection was anſwered by the 113 canon of 1603, 


which provides that in the abſence of the rector, the curate may pre- 
ſent. 3 ; 


Ld. Ch. Juſt. From hence an occaſion was taken to diſpute concerning the force 
Vaughan \aid 


in cb e. Of theſe canons; Mr. Juſtice Tyrrell ſaid, I hold that the King and 
that the con- Convocation without the parliament cannot make any canons which 


vocation, with ſhall bind the laity, though they may the clergy ; my Lord Chief 


= —5 Juſtice Vaughan differed in this, and ſaid, the canons of 1603, are 


der the great certainly in force, though never confirmed by act of parliament ; and 


ſeal, ma ' : Ki 
OL dens that the convocation, with the aſſent of the King under the great ſeal, 


for the regu- May make canons for the regulation of the church, and that as well 


lation of the concerning laicks as eccleſiaſticks, and ſo is Lyndiocod: indeed the 
church,as well 


concerning Cannot alter or refringe the common law, ſtatute law, nor the King's 
laicks as ec- prerogative ; all that is required in making new canons is, that they 
clelialticks. confine themſelves to church matters. 


Another It muſt be admitted to appear from hence, that Vaughan Chief 


Judge of the juſtice was of a different opinion from that which the court has now 
court differing | 


5n judgment delivered ; but the weight of this authority, will be greatly weakened, 


with Ld. Cn. when it is obſerved, that it was upon a motion without much con- 
5 ſideration; that another judge of the court declared himſelf of a con- 


two declaring trary judgment, and the other two declared no opinion at all on this 


- _ at queſtion, ſo that it comes only to the opinion of a fingle judge againſt 


93 another, and all this upon a point not properly in the cauſe; for it did 
greatly weak - not appear by the proceedings in the ſpiritual court, that there was a 
_ 8 preſentment by the curate, and the affidavit was irregular, and could 
2 not ſupply it; and the whole court finally held that it was not neceſ- 
ſary to ſhew any preſentment at all. 


The opiniogs REY ab Socks ith 31 EQ: via 

el Upon ſtating theſe authorities, it is eaſy to decide which pre- 
Holt and King, ponderates; as to that extraordinary anomaloas. caſe of Bird and 
and the an- Smith in Chancery, I think no ſtreſs is to be laid upon it, and then 


ſwer of the 


rein wake there remains only the opinion of Lord Chief Juſtice Vaugban, 


Star. chamber, againſt which I oppoſe the opinions of Newton, Coke, Tyrrell, 
malt prepon- Holt and King, and the anſwer of all the judges in the Star- 


derate againſt TA ER "IP FIG 
— tpi. chamber, which carries in it a plain implication of the ground we 
nion of BOW go upon. | 

Vaughan. *** 


Second gue- 


Lien. The ſecond general queſtion made at the bar was, admitting that 
The ſpiritual : ! . ene in 

court has a the lay perſons cannot be puniſhed for a clandeſtine marriage by vir- 
3 tue of the canons of 1603, whether the ſpiritual court had juriſdiction 
canon law in Of ſuch a cauſe againſt them by the antient canon Jaw recciyed and al- 
the caſe of a lowed within the realm of England; and we. are all of opinion that 


clanceſtine the ſpiritual court had ſuch a juriſdiction. 


marriage, 


I 


3 


41 r I N 669 


I have had occaſion already to mention the rule laid down by my 
Lord Coke in Caudrie's caſe, that ſuch canons and conſtitutions eccle- 
ſiaſtical, as have been allowed by general conſent and cuſtom within 
the realm, and are not contrary or repugnant to the laws, ſtatutes 
and cuſtoms thereof, nor to the damage or hurt of the King's pre- 
rogative, are ſtill in force within this realm, as the King's eccleſiaſti- 
cal laws of the ſame; this rule is warranted not only by the reaſon 
and nature of the thing, but alſo by a ſtrong expreſs declaration of 
parliament in the preamble to the ſtatute of 25 H. 8. ch. 21. con- 
cerning Peter-pence, and diſpenſations; and though in the proviſo 
at the end of the ſtatute 25 H. 8. 19. for continuing the antient canon 
law, until the intended reformation thereof ſhould be compleated, 
no mention is made of cuſtom or uſage, yet there are words of the 
ſame import; and in the act 35 H. 8. ch. 16. for prolonging that 
power during that King's life, the proviſo for continuing the antient 
canons is repeated and more clearly penned thus, © Such canons con- 
“ ſtitutions, &c, as be accuſtomed and uſed here. 


this kingdom ; and of this a rational and natural account is given in 


Here reſts the ſure foundation of all eccleſiaſtical juriſdiction in Lord — 
a MANUIcTti 


treatiſe, - lays 


a manuſcript treatiſe of that great and learned Judge Lord Chief Ju- it down that 


ſt 


cc 


ice Hale, which I have peruſed : ©. I conceive, ſays he, that when external dif- 


Res . . 2 ; X - Cipline of th 
chriſtianity was firſt introduced into this iſland, it came not in 4-0 could 


without ſome form of external eccleſiaſtical diſcipline (or coertion) not biod any 


though at firſt it entred into the world without it ; but that ex- nr pt 


ternal diſcipline could not bind any man to ſubmit to it, but ther by force 
either by force of the ſupream civil power, where the governors of the ſu. 
received it, or by the voluntary ſubmiſſion of the particular per- Pram d 


; s : . a „ power where 
ſons that did receive it; if the former, then it was the Civil the governors 


power of this kingdom which gave that form of eccleſiaſtical diſ- received it, or 
he volun- 


cipline its life; if the latter, it was but a voluntary pa@ or ſub- 4 ſubmiſ- 


miſſion, which could not give it power longer than the party ſon of the 
ſubmitting pleaſed, and then the King allowed, connived at, and Lo gt 
not prohibited it, and thus by degrees, ſays my author, introdu- did receive it. 


* ced a cuftom, whereby it came equal to other cuſtoms or civil 
“ uſages. 


It remains then to be enquired, whether that part of the canon 
law which prohibits clandeſtine marriages, hath been received and 
allowed in England. | | 


The canons of the council of Lateran in the decretals, J. 4. tit. 3. 
ch. 3. cum inbibitio, which contain a general prohibition againſt 
clandeftine marriages, and require publication of banns by the 
miniſter in the church, were adopted into the canons of the church 
of England by the convocation held at London 3 E. 3. which was in 
the year of our Lord 1328. Lynwood, lib. 4. tit. 3. de clandeſtina 
diſpenſatione, cap. Quia ex contractibus, ſays, It inflicts the puniſh- 

Vo. II. 8 H ment 


pe — 
— — — ett oo on ugs ©, + — 
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ment of fuſpenſion on the clergyman for three years, offending by 
celebrating a clandeſtine marriage; and then adds, Et bjuſmodi 
contrabentes pœna debita percellendo; Lynwood in his gloſs on the 
words pena debita, explains them thus: Erit arbitraria cum non 
exprimatur. Hodie vero fic contrabentes (ut aliqui volunt) ſunt ipſo 
facto excommunicati : fo that he took it that the contracting parties 
marrying clandeſtinely were liable to the puniſhment of excommu- 
Nication. 


IF there were That the juriſdiction of proceeding by eccleſiaſtical cenſures 
a long courſe againſt lay perſons marrying clandeſtinely, has been received, ufed 


- 7 and allowed in England, was ſaid by Doctor Andrews in his argu- 


ing by eccle- ment, to appear by many entries in the regiſtty of the ſee of Can- 
ſiaſtical cen- ferhury, fore whereof he cited particularly; and it muſt be ad- 
2 mitted that a long courſe of ſuch precedents would be of great 
marrying Weight in a caſe of this nature, though a few inſtances would not, 
clandeſtively, becauſe they might paſs ſub filentio, and the parties might chooſe to 
it would be of £ 

great weight ſubmit rather than undergo the expence and clamour of a ſuit for a 


in a caſe of prohibition. 
this nature, 
though a few inſtances would not. 


Jo e's It is therefore more material, that this juriſdiction hath received 
7. 257. it the ſanction of a judgment of this court in the caſe of Mattingley 
was reſolved, verſus Martins, Paſc. 8 Ca. 1. Jones 257. That caſe was upon a 
on br demurrer in 1 to a ſuit in the court of the archdeacon of 
Vichout pub Berks, againſt a hufband and wife for a clandeſtine marriage, had 
lication of without banns or licence. Upon argument, Whithck and Croke were 
on ez Of opinion that the prohibition ought to ſtand ; but Richardſon Chief 
ate citable for Juſtice, and Sir Milliam Jones were of a contrary opinion, that the 
ie Income Prohibition ought not to ſtand ; the court being thus divided, they 
court, and no deſired the advice and affiſtance of Heath, Chief Juſtice of the 
prohibicion Common Pleas, Davenport Chief Baron, Denham and Hutton, who 
_ all agreed with R:chardſon and Jones, that there ought to be a con- 
ſüultation; and the ſecond point mentioned in the book to have been 
_ * expreſsly reſolved was, © That if any perſon marry without publi- 
« cation of banns, or licence, diſpenſing with it, they are citable 
< for it into the eccleſiaſtical court, and no prohibition lies, and a 


conſultation was awarded. 


6 


Otherwiſelay This reſolution is in point, and I can find no authority againſt it; 
— ©"- it is alſo ſupported by the ſtronger reaſon, becauſe though clandeſ- 
marriages tine marriages have always been complained of as a great grievance, 
wouldwithout and highly detrimental to the publick and private families, yet lay 
nk perſons contracting ſuch marriages, muſt without ſuch a juriſdiction 
Ne court in the ſpiritual court have been abſolutely unpunifhed, until the late 
Nave been un- Hatte IJ obey IPs v9 WT HG IP 8 . 
puniſhed till ſtatute of V. 3. cap. 35. was made; which is not to be believed. 

the ſtatute of | | 
z. was 


made, 2 Bat 


Nel FI 


But that ſtatute gives riſe to the third general queſtion in this 7574 general - 


cauſe,” which is, whether this juriſdiction of the ſpiritual court is“ . 
taken away by the conſtruction and operation of the ſtatute 7 & The court 
8 M. z. c. 35. , 4. which inflicts a penalty of 10 J. for this offence, *2**imoully 


k 3 ">> of opinion 
to be recovered in the King's court: the words are theſe, © And for that 34 


<« the better aſcertaining, levying and collecting the ſaid duties on ute of 7 & 
3 Ee TY oY On — DT —— 3. bath 
marriages and licences as aforeſaid, be it further enacted, that ,, operation 
« from and after the 24th of June 1696. every man ſo married to take away 
without licence or publication of banns as aforeſaid, ſhall forfeit te <<< 


id, Bey Re 
«the ſum of 10/. to be recovered with coſts of ſuit in manner as dition * to 


e aforeſaid, by any perſon who ſhall inform or ſue for the ſame.” = po 
clandeſtinely 
married. 


Before I conſider the effect and conſequence of this ſtatute upon 
the main queſtion, I would make two obſervations upon it ; Firſt, 
That though ſome doubt was made by Mr. Serjeant Wynne upon the 
ſecond argument, whether this clauſe in the ſtatute be now in force, 
yet upon looking into the ſeries of ſtatutes relating to ſtamp duties, it 
clearly appears to be ſo; for by the at of 8 & 9 V. 3. ch. 19. it 
was continued till the 1 of Auguſt 1706. and by the act 5 An. 
ch, 19. f. 3. it was further continued for the term of 96 years, 
therefore that objection muſt be laid out of the caſe, 


Secondly, That this penalty of 107. is inflicted only upon the 
huſband, © Every man ſo married ſhall forfeit it ;”” ſo that ſuppoſing 
the eccleſiaſtical juriſdiction to be taken away by implication in this 
caſe, it could only be as to the man, and then the prohibition could 
only ſtand quoad him, and a conſultation muſt go as to the proceed- 
ings againſt the wife. 


But upon a mature deliberation we are all of opinion, that this 


ſtatute hath no operation to take away the eccleſiaſtical juriſdiction 
as to the huſband clandeſtinely married. 


The general queſtion is, whether an act of parliament inflicting a g e. Z#- , 
pecuniary penalty or other temporal puniſnment, upon an feet Kei, > 


of which the ſpiritual court had a prior juriſdiftion, without a ſpe- 
cial ſaving thereof, doth not take away ſuch juriſdiction, hath been 
much agitated, and undergone diverſity of opinions. 


In the caſe of Grove verſus Elliott, 2 Ventris 41. cited to another 
purpoſe, the whole court of Common Pleas held that the ſpiritual 
court might proceed againſt a perſon for keeping a conventicle, not- 
withſtanding the ſtatute of Charles the ſecond againft conventicles : 
So in the caſe of Cory againſt Pepper in 2 Levinz 222, and Sir Tho- 
mas Jones 131. for teaching ſchool without licence. 


But notwithſtanding this, there are many opinions in the books to 
the contrary ; and the caſe of Chadwick verſus Hughes, Carth. 464. 


18 
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is a later caſe, and is directly oppoſite to the reſolution of Ciry 
verſus Pepper in the inſtance of teaching ſchool without licence. 25 


„ 7 


The caſe of Burdett verſus Matthews in the firſt year of Anme 


was ſubſequent to them all, and then it was thought a point of ſuch 
difficulty as to be ſolemnly argued, but by reaſon of the death of one 
of the parties it was never determined. 


Where the It muſt be admitted that where the eccleſiaſtical cenſure and tem- 


On poral puniſhment are both levied againſt the ſame identical offence, 


temporal pu- the rule of Nemo bis puniri debet pro eodem delicto, is a ſtrong ob- 


niſhment are jection againſt allowing ſuch a double proceeding, for how could a 


Ja hs ſentence in the ecclefiaſtical court be pleaded by way of auter foits 


3 of- convict to an action or information upon the ſtatute. 
ence, the 


rule of nemo bit puniri debet pro eodem delifto, is * againſt allowing a double proceeding. 


But we hold the caſe now in judgment to be a kind of middle caſe, 
plainly diſtinguiſhable from any of the former in the material ground 
of the point now under conſideration. 


The pecuni- In the caſe of teaching ſchool without longs, the pecuniary pe- 


— _— nalty enacted by the ſtatute 13 Car. 2. of uniformity, is inflicted di- 
the ature rely and eco nomine for a puniſhment of the ſame offence, and in 


13 Car. 2. in the ſame reſpect for which the ſpiritual judge inflicts the puniſhment 
— of excommunication ; the intent of the temporal puniſhment is to 
ſchool with- prevent the ſuppoſed miſchief of unlicenſed perſons teaching ſchool, 
= 1 is and ſo is the intent of the eccleſiaſtical cenſure; and as the penance 
meme for a enjoined is a ſatisfaction to the publick for that offence, ſo is the 


puniſhment of penalty of the ſtatute, 
tne ſame of- 
fence, for 


8 But in the caſe now before us, the penalty of 10/7. on the 1 
ſpiritual judge js not inflicted on the offence of a clandeſtine marriage as ſuch, I 
— mean as a breach of the publick order of the church, and of general 
tion. ' 4nconvenience, and evil example, but collaterally and in a different 
reſpect, which is to ſecure the duties on marriages and licences. The 
clauſe is introduced with theſe expreſs words, And for the better 
* aſcertaining, levying, and collecting the ſaid duties as aforeſaid, 


© be it further enacted, Sc.“ 


This makes it in reality, and not in fiction only, a proceeding diverſo 
intuitu ubi eadem cauſa diverſis rationibus ventilatur, as in the expreſ- 
ion of the Stat. de Articulis clerici. 2 Inft. 622. 


The ſlate The eccleſiaſtical cenſure is to puniſh the offence directly eo intuitu 


4 ein Pas it is a clandeſtine marriage, a crime againſt the publick order of 


ſpect of a the church, and of general inconvenience, and of evil example; the 


clandeſtine 
marriage being a fraud on the publick revenue, but the eccleſiaſtical cenſure is 40 puniſh it as an offence 


againſt the publick order of the church. 
ſtatute 


a 
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ſtatute inſlicts a penalty in reſpect of another conſequence ariſing from 
it, as it infers a fraud and diminution of the publick revenue; and this 
reſtriction does not ariſe by conſtruction but by the expreſs declaration 
of the legiſlature themſelves. "SH 


In'this view it ſeems rather more ſtrong than the common caſe on ; 
the ſtatute 18 Eliz. ch. 3. concerning the puniſhment of the mo- 
thers, and reputed fathers of baſtard children, | 


073 


The. ſtatute not only provides for the indemnity-of the pariſh, but 
alſo for the puniſhment of the offence of lewdneſs; the words are 
concerning baſtards begotten, and born out of lawful matrimony, 
(an offence againſt God's. law and man's law,) the ſaid baſtards being 
now left to be kept at the charge of the pariſh where they be born, 
to the great burthen of the ſaid pariſh, and to the evil example and 
encouragement of lewd life, it is enacted, that two juſtices of the 
peace upon examination, ſhall and may by their diſcretion take order 
as well for the mother, and reputed father of ſuch baſtard child, 
as alſo for the better relief of every ſuch pariſh, and ſhall and may 
likewiſe take order for the keeping of every ſuch baftard child, c. 


This ſtatute inflicts a temporal puniſhment upon an act of lewd- 5 e 
neſs, not as ſuch, vi. as a ſpiritual offence, and mere inconvenience, n, e 


but to prevent undue charges being brought upon pariſhes. The ſpiri- mothers, c. 


7 : : *- i A of baſtard 
tual court puniſhes it by penance and eccleſiaſtical cenſures, as it is a Children in- 


crime of incontinence, a ſpiritual offence, a publick ſcandal to the gia, a tem- 
church; the ſtatute puniſhes a conſequence ariſing from it, the ha- poral puniſh- 


ment, to pre- 


ving a baſtard, as that may infer an unjuſt burthen upon the] pariſh nt unde 
where it is born; and theſe puniſhments being diverſo intuitu, in theſe charges on 


different reſpects the one for the criminal act directly, the other on pariſhes; the 
piritual court 


account of a particular evil conſequence ariſing from it, have been puniſhes it b 
E F Pp y 
ſuffered to go on hand in hand ever fince the making of the ſtatute, penance, as it 


and it was never imagined that the one, had repealed the other. fa Ka 
: | urch ; and 
By this reaſoning I hope I have eſtabliſhed a ſubſtantial diverſity therefore it 
has never 


between the ground we go upon, in determining this caſe, and the, imagin- 
common argument which hath generally been made uſe of to ſupport ed that the 
proceedings in the ſpiritual courts for offences puniſhable in the tem- on, 
poral courts ; that argument is, that the former proceed only pro ſa- 4" 

lute anime of the offender, but the latter puniſh him either in body 

or purſe, | 


But that is a diſtinction in words without a real difference, for all That the ſpi- 


puniſhment is intended for the reformation of the offender, and an Leu 


example to others; and this is the end both of the eccleſiaſtical cen- j,, fle 


are both inflicted imme- anime of the 
ſure, and the temporal penalty, when they are oth 3 
the temporal puniſh him either in body or purſe, is a diſtipction in words without a real difference; but in 


this caſe it is otherwiſe where the eccleſiaſtical cenſure is for the criminal act, and the temporal penalty for a 


* 


fraud. 
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diately and directly for the ſame thing; but it is otherwiſe here} where 
the. eccleſiaſtical cenſure is for the criminal act, and the tempotab pe. 
nalty for a fraud, conſequentially ariſing from that act A forther, 
there is another ground to ſupport this proceeding in the ſpititual 
court, to diſtinguiſh the caſe from thoſe which have been above 
cited. 9 rubrick prefixt to the office of matrimony in Re book 
of common prayer, boch thoſe of 2 & 8 Ed. 6. and 13 & 14 Cu. 2 
ſay firſt, the banns of all that are to be married together, muſt be 
publiſhed | in the church thrice on ſeveral d e or . in n 
time of Civite ſervice. 


By the ſtatutes This neil is confirmed by the ſeveral aQts of uniformil of 
2 i, theſe Kings, and by reference is expreſſly made part of the reſpective 
Cb. 2. the acts. The act of uniformity, 1 Elia. ch. 2. re- enacts the book of 
— 7 common prayer, E. 6. without any alteration in this partioular, and 
1 _ has this clauſe, ſection 16, © Be it further enacted, that all and ſin- 
gaioſt marry-** gular the ſaid arch: biſhops and biſhops, and all other their-officers 
* exercifing eccleſiaſtical juriſdiction, as well in places exempt, as 
banns, and by © not exempt within their dioceſes, ſhall have fall power and au- 
the firſt act &“ thority by this act to reform, correct and puniſh, by cenſures of the 
med thy * church, all and fingular perſons which ſhall offend within any of 
the cenſures their juriſdictions or dioceſes againſt this act, and ſtatute; any 
of che church; ee other law, ſtatute, privilege, liberty or provifion heretofore made, 
and by the had or ſuffered to the contrary notwithſtanding.”” The act of uni- 
power of the formity 13 & 14 Ca. 2. ch. 4. ſection 24. rans thus, And be it 


—_—y 2. further enacted, that the ſeveral good laws and ſtatutes of this 


continued and realm which have been formerly made, and are now in force for 


applied for the uniformity of prayer and adminiſtration of the ſacrament within 
N hoy ce this realm of England, and places aforeſaid, ſhall ſtand in full force 
-againtt the ** and ſtrength, to all intents and purpoſes whatſoever, for the 
Tubrick of the ©© eſtabliſhing and confirming the ſaid book of common prayer, &c. 
Im -_ e herein before mentioned, to be joined and annexed to this act, and 
prayer. * ſhall be applied, practiſed and put in uſe, for the puniſhing all 

© offences contrary to the ſaid laws, with relation to the book afore- 
% ſaid, and no other,“ the conſequences following from theſe clauſes 
ſeem to be, Fir, that the laity are bound by the rubrick againſt 
marrying without publication of banns; Secondly, That by the ex- 
preſs words of the act of uniformity, 1 Eliz. they were rr" 
by the cenſures of the church for acting contrary to it. Thirdly, 
That by the act of uniformity 13 & 14 Car. 2. this power of the 
ordinary is continued, and directed to be applied and practiſed for 


puniſhing the like offence againſt the rubrick of the preſent book of 
common prayer. 


Hereupon a new wal ariſes, ſuppoſing that the enading this 
pecuniary penalty by the Sr. 7 & 8 . 3. c. 386. might by unplica- 
tion have taken away, or repealed any authority which the ſpiritual 
court had originally in this matter by force of the canon law, 1 50 
3 ther 
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Mien it 22 po take away a juriſdiction expreſſly given to it by 
a former act of parliament, and conſequently pro tanto to repeal th 
act of parliament. : wor: _ 


„Ong! 


I be rule touching the repeal of laws, is, Jeges poſteriores priores Subſequent 
contrarias abrogant ; but ſubſequent acts of parliament in the affir- **s of parlia- 


mative giving new penalties, and inſtituting new methods of proceed- — 2 
ing, do not repeal former methods and penalties of proceeding, or- giving new 


dained by preceding acts of parliament, without negative words; and penalties, do 
as in 7 & 8 V. 3. cb. 35. there are no negative words, both may for repeal 


. former or- 
ſtand together, and either the one or the other may be put in execution, 4ained by 
| | | edi 


Wi, 6108 | 1 
Beſides, a latter act of parliament hath never been conſtrued to re- 2 

peal a prior act, without words of repeal, unleſs there be a contrariety ord-. 

and repugnancy between them, or at leaſt ſome notice taken of the 

former law in the ſubſequent one, ſo as to indicate an intention in 

the law - makers to repeal it. 


In the act of King William no ſort of notice is taken of the act of 
uniformity, but the proviſion declared to be for a different purpoſe, 
the ſecuring a particular duty or revenue to the crown. 


I have now gone through the reaſons upon which the court founds 
its judgment, and in doing it I have been the more large and par- 


ticular, in order to prevent any miſtakes about the ground of our 
opinion. wa 


The evil of clandeftine marriages, is one of the growing evils of Clandefline 
the times, productive of many calamities in families, and of great 1 gong 


SY EE a growing 
miſchief and diforder in the community, and therefore we thought evil, and 


it our duty not to weaken any lawful method by which it may be therefore the 


R . court would 
reſtrained and puniſhed, not weaken 


any method by which they may be reſtrained. 


The judgment muſt be, that the prohibition ſtand as to proceed- The prohibi- 
ing only for the plaintiff's being married at an uncanonical „ 
(i. e.) not between the hours of 8 and 12 in the forenoon, that cir- ceeding he 
cumſtance having been as far as appears to us introduced by the ca- for the plain- 


nons of 1603, and that a conſultation be awarded as to the reſidue tiff's being 


Sh married at an 
of the cauſe. uncanonical 


hour, and a 


e ' | ſultatio 
This learned and celebrated argument was made by Lord Hard- — as 69 


wwicke, in delivering the opinion of the whole court of King's Bench, the reſidue of 
when he was Chief Juſtice, and Sir Francis Page, Sir Edmund Pros te caufe 
byn Knights; and William Lee, Eſquire, Juſtices. 
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Account. 


See Titles Decree, Maſter in Chan- 


cery, Maſter's Repozt, 


tiff muſt amend; but pays 

only the coſts of the day. 

A bill may be brought for errors in an 
account, though it has been ſettled for 
three or four years. I13 

Where fraud appeared in a ſtated account, 
the whole decreed to be opened, though 
it was a ſtated account of 23 years 
ſtanding. 119 

The Hou. of Lords, very often, in mat- 
ters of account which are intricate, re- 

fer it to two merchants named by the 


parties, to conſider the caſe, and report 


their opinions upon it, rather than leave 
it to a jury. 144 


Where perſons have mutual dealings, 


ſigning the account is not neceſſary to 
make it a ſtated one, but it is keeping 
Vol. II. 


HEN there is a plea of a ſta- | 
ted account, to a bill brought 
for a general one, the plain- 


Page. 1 


it any length of time, without making 
an objection, which binds the perſon 
to whom it is ſent, and prevents his 
entring into an open account after- 
wards. Page 232 
The delivering up vouchers is an affirma- 
tion that the account between the par- 
ties is a ſtated one; but it is not abſo- 
lutely neceſſary they ſhould be deliver- 
ed up at the time the account is ſettled. 
252 

Bankers keep the drafts which are made 
upon them on files, becauſe they are 
vouchers, and of uſe in clearing up 
diſputes between their ſhop and a third 
perſon. 252 
If a defendant by his anſwer acknowledges 
any particular ſum due, though he 
ſwears thoſe ſums were diſcharged, yet 
it is ſtill a ground for directing an ac- 
count. 254 
A plea of a ſtated account is bad, unleſs it 
ſhews the account was in writing, and 
what the balance was. 399 
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When at law a perſon in an account is al- 
lowed ſums under 40s. on his oath, he 
muſt ſwear poſitively, and not to his be- 
lief only; the ſame directions as to this 


matter are given under a decree in this |. 
court, that he muſt peremptorily ſwear | . 


to the fact. Page 410 
The caſe of Sturt and Melliſp being very 
much entangled, and the tranſactions ' 
of long ſtanding, the court choſe rather 
to diſmiſs the bill, and leave the plain- 
tiff to his action at law, than direct an 
account before the Maſter, 610 


Acquieſcence. 


Where a man, conuſant of his right, ſuf- 
fers another to build on his ground, 
without ſetting up a right till after- 
wards, the court will oblige the owner 
to permit the perſon building to enjoy 
it quietly. . 83 

Where there is a ſecond ſuit between the 
ſame parties, you may inſiſt on an ac- 
quieſcence under a decree in the firſt, 
unleſs the bill be diſmiſſed without any 

Prejudice to the queſtion in that cauſe, 


- 354 


Ation, See Titles Fraud and Acquie- 
cence. 


— 


WY 


| 


Where the motives to an action are un- 
Juſt, though the cauſe of action was 
Juſt, a court of equity will always take 
this into conſideration, though they 
cannot at law pay any regard to it. 
194 

Where a perſon has a ſole excluſive right, 
which is infringed upon, if an action of 
treſpaſs will not lie, he may have an 
action of the caſe ; for the law will not 
permit a man, who has a right, to be 
without a remedy. 392 


Ademption, Vide Titles Legacy, Sa- 
tisfation. 


Where after making a will a father ad- 
vances a child with a portion as great, 
or greater than the legacy, ſuch provi- 
ſion has always been held an ademp- 
tion; but when the deviſe has been of 

a reſidue, no inſtance where a ſuble- 


| Where a father gives 


| 


quent portion has been held to be an 
ademption. * Page 215 


FJ. makes a will the 4th of May 1738. 


ſoon after S. makes his addreſſes to the 
plaintiff; and in July applied to J. her 
great uncle, for his approbation, who 
agreed to give S. 500 l. and drew a note 
payable to him on the 25th of March 
1739. and lodges it in H. 's hands to be 
delivered to S. after the marriage was 
had, and ſaid he would leave the plain- 
tiff ſomething by will, but would not 
be obliged to do it; on the tot of 
Auguſt 1738. J. dies; and the next day 
the plaintiff and S. were married. Lord 
Hardwicte held, the legacy of 10001, 
given under 7F.'s will to the plaintiff, 
was not fatisfied by the 500. given 
upon the marriage in the teſtator's life- 
time,” ES HM 516 
| a legacy generally 
under a will to a daughter, he muſt be 
underſtood to mean it as a portion; 
and if he afterwards. gives her a ſum 
on marriage, it is an ademption of the 
legacy. | List © ”9 | 518 
Double portions are what this court ſtrong- 
ly leans againſt; and whether the por- 
tion given in the life-time be leſs or 
not, is no ways material, here an or- 
phan is under the care of a collateral 
relation, and he by will gives her a 
legacy, which is expreſſed to be for 
her portion, and afterwards provides for 
her in his life-time; Lord Hardwicke 
was inclined to think, this would be an 
ademption. | 518 
In the caſes of ſatisfaction of legacies, 
parol declarations have always been ad- 
mitted, | | 43 Bel 
Where a father gives a daughter 300 l. as 
a portion in marriage, and ſays, I will 
leave her ſomething by my will, bu: will 
not oblige myſelf to do it, this would 
not be an ademption. 519 
The altering of a will as to one niece, can 
never be taken as an evidence of the 
teſtator's intention to alter the legacy as 
to another, 519 
A father adminiſtrator durante minore ætate 
of his daughter, who was executrix and 
reſiduary legatee of her grandmother's 
eſtate, agreed when ſhe married the 


18 


3 


| 


plaintiff, that he ſhould have 800 J. 
| which 
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+» Which in the ſettlement is called a por- 
tian: Lord Hardwicke refuſed to decree 
an account of the grandmother's 
ſonal eſtate, as ſhe had been dead 20 
years; but directed the father's repre- 
ſentative ſhould account for his perſonal 
eſtate as to the 800 J. only, and inte- 


reſt at 41. per cent. om the marriage. 


abminitiratian and Adminifratoz. | 


Vide Tides Executoz, Spiritual 


Court, 1 of Aſlets, ec. 


Next of Kin. i! 


a L RAS 6 8 
An adminiſtrator is not in every caſe 


chargeable with intereſt on account of 
perſonal eſtate. +. on Bs 
I is not an invariable rule, that an admi- 


niſtrator ſhould be allowed coſts at all | 


- 
* 


=—_ OOTY 151 
The court had decreed an account againſt 
C. of the aſſets of her huſband as his 
adminiſtratrix, - after his death, ſhe took 
all his goods and ſtock in trade, and 
carried on the ſame buſineſs: The Ma- 
ſter 1400. due to the plain- 
tilffs the balance of accounts, 
ho inſiſted on intereſt for that ſum : 
Lord Hardwicke held, that this being a 
demand on ſimple contract, and the admi- 
niſtratrix not having yet ſold the goods, 
Her only fund for raiſing money, ſhe ſhall 
not be charged with intereſt on the 1400]. 


439 
pogt, 


Affidabit. See Titles Maſter's Re 
and Dath. 


The not ſwearing expreſly to words ſpoken, 
but adding to that effect, is a proper 
- caution in an affidavit. 60 


Age, See Title Inkant. 


Agreement. See Titles Purchaſe, In- 
kant. Leaſe, Covenant. Statutes 
ot Champerty. Articles. 


The court of chancery, in carrying agree- 
ments into execution, govern them- 
ſelves by a moral not a mathematical 

certainty. 
5 


20 


r- | 


Page 521 | 


| Where a part. of the agreement is per- 
formed on one de, it is but 1 
mon juſtice it ſhould be carried into 
execution on the other. Page 100 
It is not only contrary to the ſtatute of 
frauds, but to the common law before 
the ſtatute, to add any thing to an agree- 
ment in writing by parol evidence. 
8 
If parties are entring into an MG... 
and the will out of which the forfeiture 
aroſe was lying before them, and their 
council, while the draughts were pre- 
paring, the parties ſhall be ſuppoſed to 
be acquainted with the conſequence of 
law as to this point. | I 
After an agreement has intirely ſettled all 
diſputes between parties and their ſeve- 
ral rights, the hands of the court are fo 
tied up, they will not enter into a queſ- 
tion which might have been ſtarted, 
had there been no ſuch agreement. 


592 


Agreement Parol. See Titles Statute 
2 and Perjuries, Agree⸗ 


Agreement under Hand. See more 
under Watrriage Bꝛocage Bonds. 


Agreement, when to be perkozmed in 
Specte, and when not. 


J. D. who died inteſtate, left three ſiſters; 
his perſonal eſtate being agreed to be 

| divided into thirds, two mortgages, one 
in fee, the other for a term, each for 
1501. were allotted to the defendant, 
one of the ſiſters ; before any aſſign- 
ment, her huſband borrowed 200/. of 
the plaintiff upon note, and, as a fur- 
ther ſecurity, left the two mortgages 
with him, and gave his note, promi- 
| ſing to aſſign them, and then dies. 
Bill brought againſt his adminiſtrator, 
and againſt the mortgagors, to be paid 
principal and intereſt, or to forecloſe. 

Lord Hardwicke held, that the huſband's 

' promiſe to procure an aſſignment of the 
mortgages, amounted in equity to a diſpo- 

ſition of them pro tanto, ſo as to ſatisfy 
the plaintiff*s debt, which being done, they 

belong 
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Selong to the wife as her choſes in action. 
Page 207 


A proviſo in articles for the purchaſe 'of | 
an eſtate, that if either ſhould break 
the agreement, he ſhould pay 100 J. to 


the other; the defendant, on being of- 
fered two years purchaſe more, accept- 
ed it, notwithſtanding his agreement. 
Lord Hardwicke decreed a ſpecific per- 
formance of the articles. h 
The offering to pay the ſtipulated ſum 
will not vacate the agreement, for it is 
no more than the common caſe of a 
penalty, 371 
A penalty has never been held to releaſe 
parties from their agreement, for — 
incurred, they muſt perform it notwi 
ſtanding. 371 


Agreement on marriage. See Title 
Settlement after Parriage. 


A limitation under marriage articles to A. 
the intended huſband for life, remain- 
der to the iſſue of their two bodies, 
will not intitle him to diſpoſe of the 
eſtate, but will be carried into ſtrict 
ſettlement in. this court. | 73 
If a ſettlement be juſt in general, a parti- 
cular advantage to one fide or the other 
Will not affect it. 521 
S. a taylor by trade, and poſſeſſed of a 
real eſtate of 14 J. per ann. in 1730 made 
his addreſſes to V. then 26 years of 
age, and whoſe father it was thought 
would give her 300. to her fortune: 
On the courtſhip coming to his know- 
ledge, he declared his diſlike of the 
match, and forbid V. giving S. any 
encouragement; the courtſhip being 


carried on notwithſtanding, in January 
1732, S. met V. in a market-town, and | 


there, in an alehouſe, bonds were exe- 
cuted, to which two ſtrangers were wit- 
neſſes, and the only perſons preſent; 
one from V. in the penalty of 600 l. 
conditioned, that if ſhe did, on or be- 
fore the expiration of 13 months after 
her father's death, marry S. or if the 
ſhall not, nor will not marry S. but 
marry ſome other perſon, then ſhe ſhall 
pay to S. 5300 J. at or immediately af- 
ter failure of ſuch marriage, or elſe the 
Obligation to remain in full force. An- 


71 


4 


other bond from S. the ſame mtaris 
mutandis, with that from . with a co- 
venant in it, that if he ſhall not, or will 
not marry . but marries ſome other wo- 
man, to forfeit and yield up to F. for 
her own uſe, all his eſtate, real and per- 
ſonal. One of the witneſſes to the 
bonds ſwore they were read over before 
execution, the other, that they were 
not; one that they were exchanged, 
the other, that they both — os 
the cuſtody of 8. In 1736, the father 
of V. died, who left her 3407.” the 13 
months expired, and then N. filed her 
original bill to be relieved againſt her 
bond, and dying ſoon after, her admi- 
niſtrator revived the cauſe; and . 
brought a croſs bill for ſatisfaction out 
of s aſſets. Page 535 
Though a parent has no power to prevent 
the marriage of his child, yet his con- 
fent his expected, and by the laws of 


ſome countries neceſſary. 540 
Lord Hardwicke co it to the caſes 
of bonds given marriage, to re- 


turn a part of the portion, where the 
fraud was not between the contracting 
parties, but on the parents of one of 
them, who being deceived in this re- 
ſpect, it has induced the court to ſet 
aſide ſuch bonds. | 540 
Lord Hardwicke doubted whether a breach 
of the condition could have been al- 
ſigned without S. 's ſhewing a tender of 
bimſelf by writing, or Ending, and 
thought his aſſent muſt have been an 
actual propoſal, and the firſt act. 541 
When the deeds, previous to the marriageof 
the plaintiff with John Tyrrell, were read- 
ing over to her, ſhe obſerved there was a 
miſtake, for that the moiety of the eſtate, 
of-which her mother was ſeiſed, was limi- 
ted to his uſe for life, and not to her ſepa- 
rate uſe after her mother's death, as had 
been agreed, and refuſed to execute unleſs 
the miſtake was reCtthed ; in order to 
do. this, by the defire of the truſtees, 
he gave a note under his hand, where- 
by he agreed with the plaintiff, that 
ſhe ſhould- enjoy and receive the pro- 
fits of one moiety of the eſtate, after 
the deceaſe of her mother: The mar- 
riage was had ſhortly after; and in 
July 1739, the mother died; and in 
3 July 
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Ju 1740, Tyrrell became a bankrupt; 
and the aſſignees being in poſſeſſion of 
the rents of this moiety, refuſed to let 
the plaintiff receive them, or to make 
any ſettlement for fecuring the receipt 
thereof to her, purſuant to the agreement 
before the marriage. The Maſter of the 
Rolls of opinion, that a note under the 


band of . the buſamd our bt to be looked 


and, equally 
Pape 558 


plain the agreement, berween the par- 
ug; but as to the occafion of ſigning 
the note it may. | 560 
A fettlement will controul a writing ex- 
ecuted after: but che parties refufing 
to execute the ſettlement without it, 
they muſt be conſtrued as one intire 
agreement, and both conſiſtent. 560 
Though the words ſeparate uſe are not in 
the note, the words enjoy ihe profits 
imply it. | 561 


+ + + % 


Alien. 
n the plea of an alien, you muſt aver 
the perſon was an alien, or otherwiſe it 

is no bar. 397 
An alien may take by purchaſe, but then 
it is for the benefit of the crown. 398 
There is no inſtance where it has been 
held, that a perſon by marrying an alien 
woman is ſeized of the eſtate purchaſed 
by her. 398 


Annual Reſts. 
The court direct Annual Reſis in an ac- 
perſonal eſtate. 
by his own act makes himſelf account- 


able; and it is in this caſe the direction 
of annual reſts is given. 410 


Annuity. See Title Statute of Limi- 
| tations, 


An annuity granted by the Duke of //har- 
ton to Dr. Young, in conſideration that 


* 


* 


count of the rents of real, but not of 


8 
A mortgagee by entring into poſſeſſion, | 


; 
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the publick good is advanced by the 
encouragement of learning, and in con- 
ſideration likewiſe of the love he bote 
of him; this is not a legal conſideration, 
nor does it amount to a valuable one 
in the eye of the law. Page 152 
Giving up a pecuniary advantage at the 
time an annuity is granted, amounts to 

a valuable conſideration, as much as a 
fum of money paid down at the time. 

| Fe THU 154 
There being arrears due on the firſt an- 
nuity, the promiſing not to fue for them 
was a good conſideration, and from that 
time 1t ceaſed to be a voluntary grant. 
| 134 

In reſpect to arrears of an annuity, there 
is no certain rule of giving intereſt , 
the moſt frequent inftances are, where 

it was the bread of the wife or child. 
211 

The court gave intereſt on the arrears of 
an annuity from the time a Mafter's re- 
port was confirmed, which was'28 years 
in favour of the reprefentative of the 
annuitant only. 8 
A junctim annuity decreed to be redeem- 
ed on clearing the arrears, and paying 
the whole principat fam advanced; and 
intereſt to the time only, the plaintiff 
having offered to redeem. 22L 
After the regiſter had drawn up the mi- 
nutes, Lord Hardwicke declared, he had 

a great averſion to theſe contracts, and 
that he would have decreed a redemp- 
tion ab initio, if it could have been done 
conſiſtent with the rules of equity. 235 

A deviſe to truſtees of a ſum of money, 
to be laid out in the purchaſe of an an- 
nuity clear for A. means free from taxes. 

| | 8 

Where an annuitant has entred, and 5 in 
poſſeſſion of the eſtate charged with it, 
the court will not oblige him to quit the 
poſſeſſion, till the grantor allows him in- 
tereſt for the arrears of his annuity. 
Anlwer. See Titles Courts of Law, 


Evidence, Coſts, Dekendant, In⸗ 


| 


Taking exceptions to an inſufficient an- 


ſwer, is tantamount to a demurrer - 


Vor. II. 


| 


8-1; at 
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at law upon an inſufficient plea. | There is no difference between articles 


Page 24 | unexecuted in toto, or in part only; 
'The caſe of Hawkins verſus Crooke, before for all the caſes go upon this ground, 
Lord Chancellor King, 4 G. 2. was not that what is covenanted to be dohez is 
determined upon ſatisfactory reaſons, conſidered as done. Page 345 
for receiving coſts upon a Maſter's re- ut bat 
porting an anſwer inſufficient, is by 5 od Aniv 
no means accepting it for an anſwer | Aſſets. See Titles Executo2, Party, 
5 


24 Deſcent, Bond. Nissen 
Lord Hardwicke inclined to think, that | * assi ;  28hivab 
2 ' where there is an amended bill, and | Admiſſion of aſſets by an executor to one 
an anſwer put in to it, the plaintiff is legatee, is an admiſſion to all. 3 
intitled to a decree pro confeſſo, abſtract- It is not a general rule, that any perſon 
cd from any proceedings in the origi- | Who has aſſets, may be made a defen- 
nal cauſe. 2 dant; to conſtitute: ſuch . a perſon a 
As well on commiſſions to take anſwers | neceſſary party, the plaintiff muſt;ſhew 
and pleas in the country, as before the | he either denies he has. any aſſets, or 
Maſters in chancery, the commiſſioners applies them improperly. .;, |; vac 3 


% 


ſhall ſee the defendants ſign their an- | The court never eſteem it-an-ingredient 
ſwers or pleas for the future. 289 | to take the aſſets out of the Hands of 
Where a plaintiff is charged by an anſwer, | an executor, that he is not of affluent 
i he mult diſcharge himſelf by proof, fortune, ſo long as the teſtator himſelf 
. and cannot do it by reading the whole | has placed this coafidence in him, with- 
1 anſwer, as he may at law. 383 cout regarding his circumſtances. 126 
" Lord Hardwicke doubted, whether an | A ſon and à daughter by. one venter, a 
infant can, before he comes of age, | fon by the ſecond, the father dies in- 
put in a new anſwer, ſo as to re-] debted, the ſon by che firſt enters, is 
| — the cauſe over again; for if there | ſeiſed, and dies; the daughter is in- 


* (1 WW \ v 


8 


} ; ſhould be a decree againſt him on the | titled, being a poſſefſio fratris, and is li- 
i ' ſecond hearing, he may, with as much | able to her father's debt. 206 
| 


reaſon, put in a third anſwer, which It is an inaccurate expreſſion, to ſay, a 
; ' would occaſion infinite vexation. 487 reverſion after an eſtate-tail is not aſ- 
i | | ſets, for there is a liableneſs which makes 
| | it aſſets in futuro. 206 
Appeals. After aſſets are diſcovered, by a bill 


brought in this court, the plaintiff 
On an appeal from the Rolls, the appel- | ſhall not be turned over to law, but 
lant may be let into new evidence, | decreed a ſatisfaction here. 363 
which was not read there, provided | The court will not charge intereſt upon 


he will give up his depoſit. 408 | an executor, who makes uſe of aſſets 
ö a 8 I dome to his hands, in the way of his 
\, Articles. 8e Tie abmům. 


The articles, and the indenture of releaſe, | Aﬀets matſhalled, and in what. 02- 
in this caſe, muſt be conſidered as one | det Debts are to be paid. See Ti- 
and the ſame act, being both dated | tles Bond, Creditoꝛ, Heir, under the 
on one and the ſame day, and a dif- | Diviſion, Matters controverted between 
\ ferent conſtruction ought not to be put | he Heir and Executor, &c. Deviſe, De- 
upon them. 457  viſee, Specifick Legacies. 21 

| Articles are conſidered in this court as | | 
| minutes only, which the ſettlement | A deviſe of an eſtate charged with the 
|. may afterwards explain more at large. payment of debts to a collateral rela- 
| J; — tion, being a deviſe to a W 
| | i | | cent 
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- deſcent is broke, and it is equitable aſ- 
ſors. 1150 | Page 293 
Where a mere truſt-eſtate deſcends upon 
an heir at law, it will be conſidered as 
legal, and not as equitable aſſets. 293 
H. who was ſeiſed in fee of an eſtate, ha- 
ving borrowed money in 1724. gave a 
Bond for it, and a mortgage on it for a 
ſecurity afterwards: in 1728, by will he 
deviſes the mortga eſtate, and a 
freehold for three lives to his wife, and 
appointed her ſole executrix; in 1734 he 
purchaſed one moiety of the reverſion 
min fee of the lifehold eſtate, and the 


other moiety in 1737. and died without | 


altering his will; the queſtion was, if 
the perſonal eſtate is not ſufficient to 
pay the mortgage, whether the eſtate 
_ deſcended on the plaintiff. ſhould not 
eſtate deviſed to the wife might not be 
affected whilſt there were real aſſets. 

Lord Hardwicke held at the firſt bearing, 
tube wife was not intialed to ſuch exonera- 


- the eftate with its buruben. 424 
On the one hand it would be hard for an 
heir at law, out of à ſmall pittance, to 

40 debt out of it in favour of a de- 
viſee, and on the other hand, where the 
eſtate deſcended is large, it would be 

hard to leave the burden on the ſpeci- 
fick deviſee when the mortgage almoſt 
exhauſts the eſtate: on account of theſe 
difficulties Lord Hardwicke adjourned 
the caſe to ſearch for entries of judg- 
ments at law on 'the ſtatute of fraudu- 
lent deviſes, and for precedents in equi- 
ty, where there are ſpecialty debts and 
- - mortgaged eſtates deviſed behdes. 427. 
Lord Hardwicke was of opinion that the 
wife is intitled to have the mortgage 
upon the eſtate deviſed to her exonera- 
ted out of the real aſſets deſcended | 
upon the heir, and reverſed-the former 
- decree totally as to this point. 430 
Where a will ſets: out with a deſire that 
the debts may be paid in the firſt place, 
the wife. with reſpect to creditors: mult. 
have taken the eſtate cum onere deviſed 
to her, but is not ſufficient to fix the 
burden upon the legatee ſo as to make 
aà variation with regard to the different 
funds out of which the debts are to be 

— 21 I 


up the deficiency, ſo that the | 


tion in à court of equity, but muſt take | 


paid; or tranſpoſe the order in which 

taey are to be applied for that purpoſe. 

ne oe ns on itunes ene 
To leſſen the eſtate which remains to the 
wife under the will, where the intention 
of the teſtator was totally to diſinherit 
the heir, would ſound harſh in a court 
Ah... „„ 2 38 
It is the rule in equity, that perſonal aſſets 

muſt be firſt applied to ſatisfy a ſpe- 

cialty debt, and if deficient, the heir ſhall 

be for the real aſſets deſcended. 
In Pitt verſus Raymond, the bill 3 
have ſatisfaction out of the aſſets de- 
ſcended and deviſed ; Lord Talbot di- 
rected, if the perſonal were not ſuffi- 
cient, an account was to be taken of 
aſſets deſcended, and if theſe were defi- 
cient, then of the deviſed eſtate, which 
ſhews his opinion as to the order in 
which the aſſets were to be marſhalled. 


434 
Han- 


i 
The land in the caſe of Galton and 


| cock is given to the wife, which muſt 
mean effectually, for if ſubje& to the 
mortgage, it is an ineffectual deviſe. 

436 
The election of the creditor to ny, 4 
| fatisfaCtion either againſt the real or per- 
{onal eftate will not determine what 


ſhall untimately be the fund which ſhall 
be charged. | 438 
The rule in marſhalling of aſſets is of ſuch 
conſequence to the practice of this court, 
that it ought to countervail any argu- 
ments of hardſhip to particular perſons. 


439 


aſſets by deſcent and in the hands of 
= — See titles Mortgage, Exe⸗ 
cutoz. 


1 


A man cannot by any form of conveyance 
whatever raiſe a 2 to his own 
right heirs; by the name of heirs, as a 
' -. purchaſe, ſo as to prevent the rever- 
ſion from being aſſets to ſatisfy the 
debts. r 


T. D. on his marriage ſettled his eſtate on 


himſelf for life, on his wife for life, re- 
mainder to truſtecs to preſerve cantin- 
gent remainders, remainder to his firſt 
and every other ſon in tail male, re- 
mainder 


mainder to himſelf in fee; a ſon born, 
the father dies indebted by bond, the 
ſon afterwards dies without iſſue, but 
by his will deviſes his eſtate to the de- 
fendant in fee. Lord Hardwicke held, 
| #he reverſion being come into paſſelſion was 

aſſets ta pay the fatber s debts, wotwith- 

Handing the deviſe of the ſon. Page 204 


aſngnment and Aflignees. See titles 
- Leaſes, Baron and Feme. 


As at law an aſſignee of a term may affign, 

and thereby get rid of his ſubſequent 
rent, and the covenants which run with 
the land, @ fortiori he may do it in 
equity. 546 
huſband may diſpoſe of a poſſibility in 
equity, if aſſigned for a valuable con- 
ſideration; but it muſt be an affign- 
ment of that particular thing, and not 


A 


reſt only on intention and conſtruction | 
549 | 


of words in a covenant. 


Attachment. See title Pꝛocels. 


Attainder. 


An inquiſition of attainder is only to in- 
form, and does not intitle the crown to 


any right. 399 


—»„— 


Attozney General. 


The Attorney General of courſe grants a 
noli proſequi to a criminal proſecution, 
where an action of treſpaſs will lie. 302 


Attozney and Solicitoz. 
D2ders, Deeds, Wiitneſs, Bill of 
Review, Maſter in Chancery, 


Faphet Crook in 1728. being under a pro- 
ſecution for perjury and forgery, em- 


ployed the defendant as his attorney to | 


cet bail, which he did accordingly, and 
during this tranſaction drew Crook's will, 
who directed a legacy of 1000/7. to the 
defendant, and 300 J. apiece to the bail, 
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When an attorney is retained to 


See titles | 


and afterwards-the detendant got a bond 


% 


for the ſecurity of his legacy: Crock 
afterwards revokes this will, and by 
another appoints the plaintiff executrix, 
and makes her reſiduary legatee ; after 
the death of the teſtator, the defendant 
brings an action on his bond, and has a 
verdict and judgment ; a bill brought to 
be relieved againſt it for fraud; Crook 
living ſix years after giving the bond, 
and not attempting to be relieved ; Lord 
Hordwicke decreed for the defendant on 
the firſt hearing, but on the rehearing 
reverſed his former decree. being tho- 
roughly convinced it was wrong. Page 


| 3 
An attorney ought not to take a bond 
fer ſervices, but if a client with his 
eyes open, will give one of his own ac- 
cord, it is not abſolutely void. 26 
The ſtatute 2 G. 2. c. 23. having laid 
down certain rules for regulating the 
behaviour of attornies and folicitors, 
with regard to their clients, they have 
ſince that act been conſidered as officers 
of juſtice, and ſtated fees allotted them, 
which they ought not to exceed. 27 
7, 
and he does not appear accordingly, the 
court will puniſh him for it; and on 
the other ſide, an attorney once choſen 
cannot be changed without the expreſs 
leave of the court. 8 
From the alliance there is, between an at- 
torney and his client, the court will 
relieve the client againſt the extortion 
of an attorney. 27 
Courts of equity will order an attorney's 
bill to be taxed, though his client has 
given him a mortgage to ſecure what was 
charged to be due to him on account 
of a law ſuit. | 29 
A clerk in court, who lends money to a 
ſolicitor to carry on a cauſe, is not inti- 
tled thereby to detain a chent's papers 
as a pledge. | 114 
By the ſtatute of Meſim. 1. c. 29. attornies 
and ſerjeant counters who have acted 
unbecoming their profeſſion may be 


ſilenced, and not allowed to be heard 
any more in the way of their buſineſs. 
173 

Where a ſolicitor is guilty of male practi- 
ces, he may be degraded by having him 
173 
A 


ſtruck out of the roll of ſolicitors. 
3 
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A ſolicitor having taken a judgment of 
his client for 400 J. whilſt the cauſe 
was depending, and alſo ſeveral extra- 
ordinary charges appearing in his bill; 
Lord Hardwicke though adjuſted and 
allowed ſeventeen years ago, referred the 
bill to be taxed, and ordered the judg- 
ment and other ſecurities to be deli- 
vered up. 2 Page 295 

A ſolicitor makes an abſolute conveyance 
to himſelf of 1000 /. from the plaintiff's 
wife whilſt ſhe was parted from her 
huſband, prepared fix weeks before, 
and not executed till three weeks af- 
ter ſhe left him, at a lodging the de- 
fendant got for her ; the conſiderations 
expreſſed in the deed are, for ſervices 
done and favours ſhewn; the bill was 
brought to ſet aſide the deed as obtained 
by fraud, and that it was intended as 

a conveyance in truſt for the daughter 


of the plaintiff, though the defendant | 


omitted to make any declaration of ſuch 
truſt. Lord Hardwicke on all the cir- 
cumſtances of this caſe decreed the deed 
ſhould ſtand only as a ſecurity for ſuch 
ſum as was juſtly due to the defendant, 
and that the ſurplus muſt be deemed 
a truſt for the daughter, who being 
dead it devolves upon the plaintiff as 
her repreſentative. | 296 
Tf an attorney pendente lite prevails on a 
client to agree to an exorbitant reward, 
the court will either ſet it aſide intire- 
ly, or reduce it to the ſtandard of thoſe 
fees to which he 1s properly intitled. 
298 


Award. 


The court of King's Bench was the pro- 
per court to examine into the partiality 
of the arbitrators, as the award was 
made a rule of court there, which the 
plaintiff might have done by ſhewing 
cauſe why the rule for an attachment 


on the non- performance of the award 


ſhould not be made abſolute. 195 
Where the parties have agreed to make 
the ſubmiſſion to an award a rule of 
court, and to be reſtrained from bring- 
ing a bill in equity, the arbitrators, 
notwithſtanding the award may be de- 
fective in point of law, may plead it 


in bar to a bill here. 395 | 


Vor. II. 


«a 


* 
- 


| Arbitrators may plead the award in bar to 
a bill charging partiality, but they muſt 

| ſupport their plea by ſhewing them- 
ſelves impartial, or the court will give 

a party a remedy by making them pay 
coſts. Page 395 
Where a ſubmiſſion to an award has been 
made a rule of court, it is a contempt 
of that court to diſpute the order, un- 
leſs they can ſhew partiality, - corrup- 
tion or misbehaviour in the arbitrators. 
„ 

A plea was put in to a bill brought to {er 
aſide an award and for a general ac- 
count. Lord Hardwicke allowed it as 
againſt the general account, but held 
that the plaintiff was not precluded at 
the hearing from objecting to the award 
for fraud or partiality in the arbitrators. 

Ky 01 

It is improper to come into this SED. to 
ſet an award aſide merely for an ob- 


jection in point of form. 504 
Courts of law formerly uſed too much ni- 
cety in determining awards. 504 


Though arbitrators refer coſts to be taxed ; 
yet ſuch reference will not vitiate the 
award at law. 504 

If courts of equity were to take greater la- 
titude in determining awards than courts 
of law, it would introduce confuſion 
and uncertainty, and therefore it is bet- 
ter for them to adhere to one rule. 504 

As courts of law have ſaid they will never 
make a preſumption to overturn an 
award, ſo neither will a court of equity. 

505 

Where an award is good to a common in- 
tent, and anſwers the purpoſe of par- 
ties in ſubmitting to a reference, the 
court will not ſet it aſide upon trivial 


objections. 506 
If arbitrators delegate their power, the 
award is totally void. 505 


It is nor neceſſary for arbitrators to chalk 
out particularly the method in which the 
award 1s to be carried into execution. 

| 50 

Where arbitrators have awarded releaſes, 
the leaving it to the court to give di- 
rections to a maſter! to ſettle the form 
does not vitiate an award. 506 

One partner brings a bill againſt another 
to diſcover and be relieved againſt 

frauds, Sc. the defendant pleaded an 

8 M agree- 
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agreement, that in caſe any difference 


ſhould ariſe between them, it was to be | 


referred; and the matters in the plain- 
tiff's bill relate only to a partnerſhip, 
and yet have never been ſubmitted to 
arbitration, nor has he ever propoſed 
a reference, though the defendant offer- 
ed and was always ready to do it. Lord 
Hardwicke diſallowed the plea; for as it 
is a bill to diſcover, and be relieved againſt 
frauds, the arbitrators cannot examine on 
oath, which, by the agreement, they ſhould 
have bad a power of doing. yh > 
| | 509 


Bargains Catching. See Titles In⸗ 
kant, Heir. 


8 R J. B. remainder in tail in the eſtate | 

in queſtion, being diſtreſſed, conveyed 
two manors, of the yearly value of 300 /. 
expectant on an eſtate for life in his 
uncle Sir Samuel Barnardiſton, for the 
ſum of 30o0/. to the defendant, his 
heirs and aſſigns, from and after the 
deceaſe of Sir Samuel Barnardiſton, with- 
out iſſue male. | 133 

Sir F. B. brought a bill to be relieved 
againſt this bargain, as unconſcionable. 
Lord Hardzwicke beld it a void conveyance, 
even in point of law ; for as the plaintiff 
had a remainder in tail only, be could but 
convey ſuch eſtate as he had, and not di/- 
poſe of the inheritance. 133 

A perſon who conveys an eſtate-tail, con- 
veys totum ſtatum ſuum, which is an 
eſtate for life; and as the deed in this 
caſe only carries an eſtate for life, it is 
not ſuch an eſtate as the parties con- 
tracted for, and therefore void. 134 

A judgment of 6000/7. being taken at the 
time of the purchaſe, as a ſecurity for 
the performance, Lord Hardwicke di- 
rected it ſhould ſtand only as a ſecurity 
for principal, intereſt, and coſts, and no 
further. 8 

There are all the material ingredients in 
this caſe, as in thoſe which have been 
cited, to ſet aſide this agreement as a 
catching bargain againſt a neceſſitous 


135 


134] 


the father's deed 


What guides the court in all theſe caſes, 


ground of theſe decrees. . 


the prejudice of improvident perſons, 


to Sir 7obn Barnardiſton. 


only. 251 


pecie 02 not, Bankrupt, Dower 


cloſure, Creditozs, Bonds 
tion, Spiritual Court, 


: 
* o 


huſband, will be allowed 
ſtinct from him. 1 > $Q 
Where a huſband, by menaces, prevails 


be puniſhed for a contempt. © 50 
A criminal converſation againſt a huſband 
cannot, in a civil ſuit, be read in evi- 
dence againſt a wite, as it would tend 
to make her incur a forfeiture of her 


64 
A wife may as well diſpoſe of perſonal 


eſtate, over which ſne has an abſolute 
controul, as ſhe can diſpoſe of real 
eſtate by joining in a fine with her 
huſband; and, on her conſent in court, 
her fortune was directed to be paid to 
the huſband; though he appeared to 
be an inſolvent perſon. | 67 
A father by deed: creates a truſt of a 
real eſtate, for the benefit of his daugh- 
ters, and directs the rents to be paid 
them, whether ſole or covert, for their 
ſeparate uſe; they marry, and join with 
their huſbands in bonds, for money lent 
to their huſbands; the truſtees under 


, 


ordered to pay the 


2 rents 


and the ruin of families: Coſts decreed. | | 

| 136 

If a perſon will enter into a Waben 
with his eyes open, a court of equity 
will not relieve him upon this footing ., 


Baron and Feme. See Tits Depo- | 
litions, Alignment, Honey, Mi⸗ 
ſtakes, Power, Uill, Letters, a. 
rome, when to be performed in 


| Deviſe, Redemption and Fore: | 


Martiage. 


A wife, who cannot in conſcience conſent 
to ſuch an anſwer as is drawn up by the 
to, anſwer di- 


on a wife to put in an anſwer, he may 


portion, eſpecially if ſhe is an infant. 


is the taking the advantage of ah heirs 
being diſtreſſed, and is the principal. 
Page 133 
The court have always extended their re- 
lief in ſuch caſes, for the fake of the... 
publick, to prevent people's gaming to 


A Table of the Principal Matters. 


rents and profits of the truſt eſtate to 
the bond creditors. * Page 68 
Though a huſband has impoſed on a wife, 
by giving her a bond void gt law, yet 
this court will eſtabliſh the agreement 
according to the intention of the parties. 
| ; Per innate” raph | 97 
This court will not allow a wife 4 
nance, where there is full proof of her 
elopement and adulter. 97 
The huſband having olle himſelf of 
the greateſt part of the wife's fortune, 
and left the k | 
ſing from truſt money was directed to be 
paid to the wife till the huſband thinks 
| 1 to return, and maintain her as 
be ought. 3 98 
P. gives a third of a moiety of the reſidue 
| G his perſonal eſtate to S. P. who mar- 
tries, and whilſt out of the kingdom, 
aſſigned together with her huſband the 
third of a moiety 
out of P.'s eſtate, in truſt for their 
daughter, provided they died before 
they came to England. S. P.'s firſt huſ- 
band died, and ſhe afterwards married 
a ſecond, who ſurvived her: If be 
continued a widow, ſhe would have been 
intitled to @ decree for this third, and no 
notice would have been taken of the daugh- 
ter's intereſt. 180 
A huſband cannot ſue for a wife's choſe 
in aktion till he has adminiſtred. 180 
If a bond be given to a feme ſole, who. 
- marries afterwards, the huſband and 
wife mult join in the action; otherwiſe, 
if made to the wife after marriage, the 
| huſband alone may bring the action, 
and recover. 208 
A huſband may aſſign the truſt of a wife's 
term, unleſs it be a truſt from him- 
- ſelf for the wife's benefit; fo likewiſe 
he may diſpoſe of her mortgage in fee, 
as well as her mortgage for a term. 


208 
A huſband may aſſign a wife's poſſibility, 
if it be for a valuable conſideration, 
and he may releaſe her bond without 
receiving any part of the money. 208 
A promiſe during coverture does not bind 
a wife; but, if repeated after the huſ- 
band's death, it is a confirmation. 245 
Coverture is no excuſe for not redeeming 
a mortgage, for if a woman becomes 


ingdom, the intereſt ari- | 


which was to ariſe | 


bad 


1 afterwards diſcovert, the- ſtatute» of h- 
mitations will run from that time. 
bad he | Page 333 
feme covert, who had a ſeparate eſtate, 
employed workmen in her huſband's 
houſe, without his directions, and pro- 
miſed to pay them; the Maſter of the 
| Rolls qgubted, whether & patol promiſe 
can ſubje& lands, but he ſubmitting 
to pay, he decreed in h 379 
A huſband has a mong eat eſtate, 
the wife joins wit in in charging 
her own; if ſhe ſurvives, her eſtate 
ſhall be looked on only as a pledge, 
and ſhe is intitled to be- ſatisfied out 
of his eſtate, as ſtanding in-a mortga- 
gee's place. 5 
Where the huſband aſſigns. the wife's 
truſt of a term for a valuable conſide- 
ration, the need not make a 


roviſion for the wife before he could 
intitled. „ 
could diſpoſe of a 


5 


A 


As at law the huſband 
term for years, ſo he may diſpoſe of the 
truſt of à term, for the ſame rule of 
property muſt prevail in equity as well 
as at law. 421 
This differs from the other caſes, for the 
huſband at once aſſigned all the fortune, 
and which he could not reduce into poſ- 
ſeſſion without the aſſiſtance of this 
court. 422 
The material point was, the aſſignment 
of the whole portion, and if ſuch a prac- 
tice ſhould be allowed, it would de- 
feat all the care of the court with re- 
gard to infants. 422+ 
The wife's portion has been decreed to the 
huſband, though he has not made a ſet- 
tlement adequate to it, where the ſet- 
tlement was before marriage, otherwiſe 

| ona voluntary ſettlement atter marriage. 


Where by ſettlement, the wife has an eſtate 
ex t roviſione viri, the court has refuſed 
to interpoſe to ſettle the eſtate otherwiſe. 

3 

Every voluntary conveyance of the huſ- 
band is not fraudulent againſt credi- 
tors. | | 313 
Though a huſband by law is bound to 
maintain his wife and child, yet the 
fund out of which the maintenance is 
to arife, are liable to his creditors, 513 


The 
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| other, it muſt ſtand over to be amend- 
1 | e 

A bill for want of parties is not diſmmiſ i 

but ordered to ſtand over; and a decree 

of Sir Joſeph Jetylłs to diſmiſs it on this 

accoutit, was reverſed in the Houſe of 


"ork a 
a bill pro confeſſo, is Nu 
ing a declaration for true 
at law, where the plea fails. 
A co-adminiſtrator who was a | 
a bill in 1723, brought, in 1739, a bill 
partly of reviyor, partly ſupplemen- 
tal, to the ſame purpoſe, pretty near 
with the original : Lord Hardwicke al- 
lowed the plea of a former diſmiſſion : for 
otherwiſe he ſaid, it wou 
up a right in nubibus and in cuſtadia legis, 
and parties would never know when to 
be ar reſt, | 
Where amendments are ſo large as they 
cannot be added, there a new engroſſ- 
ment, and a new ſervice on the parties, 


The decrees in the ſpiritual court for ali- 
mony and maintenance, are only againſt 
the perſon of, the huſband, but affect 
not the huſband's eſtate ſo as to take it 

from his creditorss Page 513 

The conſiderations in deeds are not to be 
weighed 48 nice ſcales 514 

The huſband, Uoring the coverture has a 

legs remedy by trefs for the arrears 

the wife's annuity, without being 
firſt obliged to make a provifion for 

her. | | 514 


%ankrupt, See Compoſition of Debts, 


An aſſignee under a commiſſion of bank- 
ruptcy, cannot compound a debt, with- 
out a previous meeting of the credi- 

tors. 5 

Creditors. in benkrope caſcs are intitled to 

the intereſt the huſb 


In equity takii 
logous to t 


- au 
plaintiff in 


be keeping 


and has in the wife's | 


choſe in action during his life. 515 
The reaſon why commiſſioners of bank- 


rupts compute intereſt on debts no | 


lower than the date of the commiſſion 


is, becauſe it is a dead fund. 328 


Under old acts of parliament, a man 


was conſidered as guilty of a crime | 


or tort, in becoming a bankrupt. 528 
The court will not carry a voluntary con- 
veyance of a bankrupt into execution 


againſt his aſſignees; otherwiſe as to | 


a conveyance for a valuable conſi- 
deration before the bankruptcy 562 
Where by acts before marriage, the huſ- 
band made himſelf in the nature of a 
truſtee for the wife, his aſſignees muſt 
be ſo too of courſe. -- 104 


Bill. See titles Anſwer, Defendant, 


Plea, Rules, Sequeſtration. Sta- 


tute ok Limitations, 22 


Coſts, Maſter's Repo2t, Court o 


Chancery, Bill of Peace, Party, | 


Bill of Review. 
The praying general relief is ſufficient, 


though the plaintiff ſhould not be more 


explicit in the prayer of his bill. 3 
Where general relief is prayed in one part 
of a bill, and particular relief in an- 


is neceſſary. 8 
After a plaintiff has had a third ord 
" amend his bill, he ſhall not be allowed 

to do it but upon coſts to the defendant 
to be taxed by a Maſter. 
If after 4 crols bill filed, a plaintiff in an 
original bill will amend it in material 
arts, and thinks fit to compel an an- 
er to the amendmen 
time with the original 
his priority of anſwer to the original. 


er its 


at the ſame 
ll, he waives 


Where a bill is amended both in diſco- 
very and relief, the pendency of the 
ſuir, as to thoſe parts which are amend- 
ed, is only from the time of the amend- 


A perſon may bring a bill with two dif- 
ferent aſpects, that if one fails, the 
other may as effectually 
purpoſe for which the bill was brought. 


anſwer the 


It is improper to charge in a bill a wo- 
man had criminal converſation with par- 
ticular perſons, as it would affe& the 
character of ſtrangers, and fill it with 


private ſcandal, 339 


82 


119 


123 


218 


218 


325 


Bill 
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Bin of Pear 


2 


Ser Ni. 


8 * 
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22 * - 


a man. . ſexs 
"On the perſons. who can. cantrovert it 


are numerous, and he cannot by one ac- | 
tion at law quiet that right, he may 


come here , which is called @ bill of 
peace, and the, gourt will direct an iſſue 
ine. t . between lords 
p ＋ tenants, or te- 
18 one AA and Wan Page 
Ano 10 004 

* 5 15 

Sm of Reviei, See, ti 


Vis, a decree rants ſgned. nor in- 
led, 00. nt in = 1. 2 re- 


50 


* . 


of review... of: C. Peen — 
— 2 


en * i g 


View, 15 A proper one: 1 vr 


Th ; diſcovery. 2 Ae in being at 
time of à degree, but not , 


ill _ ab desen to a review. 


98 | 


178 | 


Papers in the Lands — a party to a former 
cauſe. after publication had , paſſed, 
though not produced then, may be read 
upon a bill of review. 179 

Where parties apply for leave to bring a 
new bill, upon new matter diſcovered 
after a decree, they muſt ſhew that it is 
relevant; for it's being. merely new 


matter will not . them to _ 4 


23 of the court muſt be aſked. \ 
fore a bill of review, for new matter can 
be filed; . otherwiſe if brought to reverſe 

a decree van error appearing: on the 
face of it. | 534 
A defendant may plead the decree, and 
demur againſt, openin 


. 


nt, and on the Plea and demurrer 
the court will judge, . whether there are 
- grounds for ne de FO 534 


vor. Il. 
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"an excluſive right, | 


— 


. 


= 


g the inrolment to | 
a bill of review brought for error ap- | 


Bond 02 Obligation. See titles gt. 
koꝛney and Solicitoz, Baron and 


Feme, Judgment arriage, 
Salt aß c Intereſt of money, 
me and Gamekeeper, Heir, Re: 


demption and . Fozecloſure under 


Moztgage, Statute of fraudulent 
deviles, Allets. 
Twp ſeparate bonds having been given 
n the ſame day for different | bu 
1 en one for the whole ſum would have 
been the moſt proper and natural me- 
thod, the court directed an inquiry into 
the conlideration of the bonds on a 
ſuſpicion of fraud. Page 16 
A tradeſman ignorant of the nature of a 
bond, fills up one from A. and B. to 
C. in which the obligors are only joint- 
ly bound; one of them being dead, it 
Was inſiſted the ſurvivor was anſwerable 
for the whole money; but the court re- 
lieved the plaintiff, it being the mani- 
12 intention of the parties the obligors 
ould be jointly and ſeverally bound. 
31 
Where a prior incumbrancer has a bond 
likewiſe, it ſhall be poſtponed to all 
other incumbrances, whether by 0 
gage, judgment, or ſtatute-ſtaple, - 
. gave a woman who cohabited with Ei 
a bond for 20007. and intereſt quar- 
terly during her life, and after her 
death to her children, but from the date 
of the bond to the day of his death, 
which was four years and a half, he 
conſtantly maintained her. Lord Hard- 
wicke held the maintenance muſt clear- 
ly be taken to have been in lieu of in- 
tereſt, 84 
Where no demand has been made on a 
bond for 20 years, the judge will di- 
rect a jury to find it ſatisfied. 144. 
The expence a perſon was put to in ſtand- 
ing for member of parliament is not a 
valuable conſideration to ſupport a bond 
given to reimburſe the obligee. 134 
A bill was brought for relief againſt a 
judgment. on a bond, in which the 
plaintiff was jointly bound with his ſon 
in the penalty of 1007. that the ſon 
ſhould not commit any treſpaſs in the 
Duke of Beaufort's royalty, by ſhoot- 
8 N ing, 
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ing, hunting, fiſhing, &c. except with 
the licence of the gamekeeper, or in 
company with a qualified perſon : the | 


ſon having catched two flounders with | 
put in 


an angling rod, the bond was 
ſuit, and judgment for the penalty, 
Sc. The gamekeeper's brother-in-law, 
and another fervant of the Duke's, aſk- 
ed the plaintiff's ſon to angle with them, 
when he catched the two flounders, and 
the verdi& was found merely on their 
evidence. Lord Hardwicke decreed the 
_ plaintiff ſhould be rehieved a 


verdict, and that the Duke ſhould re- 


fund the 100 J. recovered on the bond, | 


and the 407. coſts of ſuit. Page 190 
Where principal and intereſt on a bond is 
not paid on the day fixed by the maſter, 
on the defendant's ſetting down the 
cauſe again, the bill will be diſmiſſed 
with coſts to be taxed. 287 
Where there is a bond debt to the wife 
dum ſala, and the husband recovers it 


at law, there is no inſtance of this | 


court's granting an injunction, for the 
fuit was proper at law; and therefore 
this court leaves it to its natural courſe, 
without meddling with a legal queſtion. 

| 420 


The creditor may proceed againſt the heir | 


if he pleaſes, and he has no way to 
help himſelf; for the law knows no di- 
ſtinction of the perfonal eſtate's being 
to be applied firſt. 426 
The teſtator himſelf has laid a real burden 
upon the lands deviſed by mortgaging 
them, and therefore different from the 
cafe of a general bond debt. 426 
A bond given to A. payable at a future 
time, without naming his executors, if 
A. dies before that time, the executors 
will be intitled to fue upon the bond. 

| 509 


Books, Sec Latn-Books, 


The property of books cannot veſt in au- 
thors, Cc. without being firſt regiſtred 
with the ſtationers company, 95 
The ftature of 8 Anne c. 19. for veſting 
the copies of books in authors is not a 
monopoly, but ought to receive the 
moſt liberal conſtruction. 143 


inſt the 


Books colourably ſhortned only are within 
the meaning of the act. Page 143 
An abridgment fairly made is a new book, 
becauſe the judgment of the author is 
ſhewn in it. 143 
This is not a caſe proper for law, as it 
would be abſurd for a judge to ſit and 
hear both books read over, which is ne- 
ceſfary where one is only a copy from 
the other. 244 
The parties ought to fix on two perſons of 
learning in the law to compare the books, 
and report their opinion. 144 
The defendant Mr. Curle on his anſwer 
being put in, moved to diſſolve an in- 
2 againſt his vending a book of 
| letters from Swift, Pope and others. 
42 

A collection of letters as well as * — 
books is within the intention of the 8th 
of Queen Anne, the act for the encou- 
ragement of learning. 342 
The receiver of the letter has at moſt a 
joint property with the writer, and the 
poſſeſſion does not give him a licence to 
publiſh. 342 
Reprinting a book in England, which ori- 
ginally was pirated and printed in Jre- 
land, will not be fuffered, being a mere 
evaſion of the af. 342 
No works have done more fervice to man- 
kind than thofe on familiar ſubjects, and 
which never were intended to be pub- 

| Iſhed. | 343 
The injunction continued as to letter: 
written by Mr. Pope, not as to thoſe 
written to him. 343 


i 
| 
| 
| 
| 
„ 
| 
| 
| 
| 


Bulldings. See title Acquieſcente. 


Lengthening of windows, or making more 
lights in the old wall than formerly, 
does not vary the right of perſons. 83 


<>. th. th. end. Aft. AS. are a4. 4. A. . 1 


th. tte Aa Sh #2 1 ea. A — 


Canons. See title Mutd. 


HE canons which have not the au- 
thority of an act of parliament are 

not binding on laymen, but certainly 
are riptions to the cecleſiaſtical 
courts, and hkewiſe to clergymen. 158 


3 The 
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The canons muſt be purſued with the ut- 
moſt exactneſs by eccleſiaſtical perſons, 
and a clergyman who preſumes to marry 
a perſon out of the pariſhes in which the 
man and woman reſide, is liable to pe- 

nalties. Page 139 


Caſe. See title Rule, and Rehearing, 


Upon the appeal in the caſe of Peacock 
verſus Spooner, (2 Vern. 195.) to the 
houſe of Lords, the Judges in their opi- 
nions were equall 5 ed, but the de- 
cree below was affirmed notwithſtanding, 

73 

The caſe of Liſſe and Gray is differently 
reported in Jones, Levinz, and Raymond, 
but by the record of the caſe ſearched 
for by order of Mr. Juſtice Tracy, it 
appears the judgment of the court of 
King's Bench was affirmed in the Ex- 
chequer-chamber. 

The decree in Heli and Bond, 
342. on appeal to the houſe of Lords 
was affirmed by the unanimous opinion 
of the judges of the courts of Common 
Pleas and Exchequer. 200 

Lord Hardwicke expreſſed his diſlike of the 
decrer in the caſe of Chidley verſus Lee, 
reported in Prec, in Chan. 228. and faid 
he ſhould have been inclined to have 
determined it otherwiſe. 822 

Sir Thomas Jones in his report of Liſle ver- 
ſus Grey, page 114. has intirely miſta- 
ken the caſe. 574 

The eſſential difference between this caſe, 
and Coulſon verſus Coulſon in the court of 
King's Bench, the 875 of May 1744. 
which was the date of the judge's cer- 
tificate, is, that was a mere legal eſtate, 
the preſent a truſt in equity. 


Certiozari. See titles Writ, Habeas 
Cozpus. | 


Where the tenor of a record, inſtead of the 
record itſelf, is removed by Certiorari 


out of an inferior court, it is erroneous, | 


as no proceedings can be had upon it. 


Where a replevin is in a court of record, 
you may remove it by a certiorari either 


Eq. Ca. A. | 


| 


from the court of King's Bench or from 
this court, Page 317 
Where a certiorari iſſues in order only to 
uſe the record as evidence, then the te- 
nor, if returned, is ſufficient, and coun- 
tervails the plea of nul tiel record; but 
when the record itſelf is to be proceeded 
upon, the record muſt be returned. 418 
Whether it be before judgment, or * 
makes no difference, in both caſes the 
reeord itſelf maſt be removed. 18 
The court may ſuperſede a certificate, For 
cannot Fa | it, without a view of the 


record. 318 
Charitable Coꝛpoꝛation. 
The, bill was brought to be relieved againft 


the defendants as committee-men, or 
in other offices, and to have a ſatisfac- 
tion for a breach of truſt, fraud, and 
miſman f . 
Committee- men are properly agents to 
thoſe who employ them in the truſt to 
ſuperintend the corporation affairs. 405 
A groſs non-attendance in a committee- 
man may make him guilty of the 
breaches of truſts committed by others. 

| 40s 

A truſtee's ſaying, he had no benefit from 
the truſt, but merely honorary, is no 
excuſe for his want of diligence. 406 
Where a ſupine negligence appeared in 
all the committee, by which a com- 
plicated loſs has happened, they are all 

_ guilty. | | 406 
A court of equity can lay hold of every 
breach of truſt, be it in a publick or 8 
private capacity. 6 


40 
There can be no injury but there maſt be 
380 


a remedy; as the tribunals of this king- 
dom are wiſely formed boch of courts of 
law and equity. 406 
Though the committee were not privy to 
the original fraud, yet they are guilty 
in the ſecond degree, by neglecting to 
uſe the power inveſted in them, to pre- 
vent the ill conſequences ariſing from 
ſuch a confederacy. 406 


Charity 
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See 


Charity and Charitable Uſes. 
title Coffs, 


There was a deviſe to charitable uſes un- 
der a will in 1734. the teſtator lived till 
Fuly 1736. a month after the new ſta- 
tute of mortmain took place, and then 
dies without revoking his will ; upon 
a reference to the judges for their 
opinion, whether this was a good diſ- 
poſition to charitable uſes, all of them 
except Mr. Juſtice Denton certified that 
the deviſe was good in law. Page 36 
Each particular object may be private, but 

it 1s the extenſiveneſs which will conſti- 
tute it a publick charity. 
A deviſe to the poor of a pariſh, is a pub- 
lick charity, the ſame as to a diſpoſition 
of a ſum amongſt poor houſekeepers. 88 
The owner of land charged with an an- 
nuity, for the payment of a ſchool- 

' maſter, will not be excuſed from the 
l pans thereof on account of there 
aving been no ſchoolmaſter for ſix 
years. 52 238 


Though there are not perſons in a pariſh | 


ſufficient to anſwer the deſcription of a 
charity, yet the land charged with the 
payment of a charity is not diſcharged 
during that time. 238 
Five ſhillings per week allowed by way of 
nomine panæ, if either of the half-yearly 
payments of an annuity was in arrear 
42 days after it became due; the court 
will direct it only to ftand as a ſecurity 
for legal intereſt when the principal ſum is 
not regularly paid. 239 
Commiſſioners of charitable uſes have no 
power under the 43 Eliz. c. 4. to give 
coſts, but this court can do it. 239 
L. by will gives to Breadſtreet ward 200 l. 
according to Mr. his will. Lord 
Hardwick: would not allow of parol evi- 
dence to explain the teſtator's inten- 
tion when there is a Blank only, but 
decreed the money in this caſe to be 
diſpoſed of in ſuch charities as the al- 
derman for the time being and the prin- 
cCipal inhabitants ſhall think the moſt 
beneficial to the ward. 239, 240 
Any perſon, though the moſt remote in the 
contemplation of the charity, may be 
_ relators in an information. 328 


97 


* 


Sir F. T. deviſed copyhold lands in cha- 
rity, that he had before ſurrendred to 
the uſe of his will, which conſiſted of 
eleven ſheets, the two firſt of which he 
ſigned, and died before he ſigned the 
reſt, nor were there any witneſſes. 
Lord Hardwicke beld it to be a good 
appointment of the copybold eſtate far the 
charity. Page 

Exceptants to a decree of charitable uſes 
were allowed coſts on thoſe exceptions, 
where they prevailed; and on thoſe 
where they did not, the reſpondents 
were intitled to coſts. 551 

Notwithſtanding a decree of commiſſioners 
under a commiſſion of charitable; ules, 
the court of Chancery may ſtill permit 
a ſuit to be inſtituted here, in which 
neither ſide 1s bound by what appeared 
before the commiſſioners, but may ſet 
forth new matter = G62 


Civil Lai. 


The text civil law takes the differences and 
diſtinctions in caſes much more rational- 
ly than the commentators do. 638. 

The rule to be collected from the paſſages 
in the caſe of the Dake of St. Albans 
againſt Mis Beauclerk, is, that 'the ap- 
parent intention of the 'teſtator muſt 
govern indouble legacies, 639 


Clerk in Court. See title Solicito2 
Club. 


Where there is a general truſt of money 
for a ſociety,” a particular member can- 

not ſet off a private debt againſt a ſhare 
he may be intitled to on a contingency. 


84 

Codicil. See title Specific Legacies. 
A codicil is in it's nature a part of the 
will, and an extenſion of the intention 


of the teſtator. 630 


College and Dean and Chapter 
Leaſes, | See title Leaſes. 


Colliery. 
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| 


Colliery, 


A. colliery is a trade, and therefore an ac- 
count may be taken of the profits here. 
Page 630 


Colonies, See Titles Executozs, In- 


ſurance, 


commiſſion was prayed, for examining 
witneſſes in the Vo Indies, as the facts 
ariſe there, and to ſtay the defendants | 
proceeding at. law on a policy: Lord 
ramicte granted the commiſſion, and | 
the injunction, as the voyage was at 
and from Car 
the facts mult geceſſaril 
£ | TC 359 
A teſtator, who lived in Jamaica, gave le- 
gacies to be paid in ſterling money in 
the firſt place, and the two legacies im- 
mediately following generally, without 
ſaying in ſterling money, and at the 
end of his will, Everal more to be paid 
in ſterling money: Lord Hardwicke held, 
that the plaintiff muſt take his legacy in 
. money; for his expreſſing him- 
elf differently, ſhewed a different inten- 
tion. * 465 
A band given at Dubliz, or a note in Ja- 
maica, muſt be paid in the current mo- 
ney ; the ſame with regard to a will. 


A 


y ariſe in the 


3 4656 
The legatees living in Exg/azd makes no 
diſtinction, for the reſidence of the per- 
ſon deviſing muſt decide it. 466 


Though the effects are partly in Jamaica, 
and partly in Expland, yet as this is a 
deviſe of a compounded reſidue, with- 
cout ſeparating the funds, no argument 
can be drawn from it in favour of the 
plaintiff. 466 


Common Recovery, See Titles Reco- 
very, Eſtates in fee tail. 


Where the tenant in a common recovery 
has not pleaded non- tenure, he gains a 


| 


| 


to Porto Bello, and | 


to the old uſes, and the will is revoked 
| Oy If... Page 324 
The force of a conveyance by common 
recovery, to extinguiſh all conditions, 
powers and incidents annexed to an e- 
ſtate-tail, ariſes from hence, that the 
law conſiders it in the nature of a real 
action, and the recoveror is in by right. 


391 


anfes, See Titles Creditozs, 
he Charitable Cozpozation, 


The office of a director is of a mixed na- 
ture, publick, as ariſing from the char- 
ter of the crown, but at the ſame time 
is not an employment that affects the 
publick government, for none of the 
directors of the t companies ara re- 
quired to qualify by taking the ſacra- 
ment. 405 


t. Covin, Colluſion. See 
Title Fraud. 


Com 


Concealmen 


| Condition. See Titles Deviſe, a Sub- 


diviſion under Title (Util, Reſtraint 
on marriage, Fo2feiture. 


To one for life, and to B. on certain con- 


ditions and reſtrictions, and to C. in 
forma prædictd will take in every condi- 
tion and reſtriction in the preceding li- 
mitation to B. 620 


| 


Condition ſubſequent, Sce Title Re: 
ſtraint ot marriage. 


It is the conſtant rule of law, in conditions 
ſubſequent, that if the performance be- 
comes impoſſible by the act of God, it 
is abſolutely void. 18 

C. by his vill gives legacies to his nieces, 
to be paid to them at 21, or marriage, 
which ſhall firſt happen, provided they 
marry with the conſent of their father and 
mother, or the ſuryivor of them; other- 


* 


„ 


new eſtate, though the limitations are 
You. IL 


$0 


ed ſo as to relate to the time of the le- 
gacies veſting. Page 587 


Contempt. 


It is incumbent on courts of juſtice to pre- 
ſerve their proceedings from being miſ- 
repreſented; and the minds of the pub- 


lick ſhould not be prejudiced before | 


cauſe is heard. 469 
There are three kinds of contempts, ſcan- 
dalizing the court, abuſing the parties, 
and prejudicing mankind before a cauſe 
is heard. | 1 
The calling an advertiſement in the Glou- 
ceſter Journal a hue and cry after a com- 


miſſion of charitable uſes, was held to be | 


a libel in the printer, and the court 
committed him. 472 


Contingent Remainder. 
T. B. bequeaths 3000l. to his ſons J. and 


G. to be laid out in lands in V. to be | 


conveyed to them for forty years, and 
after the expiration of that term, to 
the uſe of W. B. his grandſon, for life, 
and his firſt and other ſons in tail male, 
afterwards to another fon, with 
like limitations, and ſo to a third, &c. 
then to the teſtator's three ſons for life 
ſucceſſively, and their reſpective firſt 
and other. ſons in tail male; and for 
default thereof, to his own right heirs. 
Though there were no truſtees in the quill 
10 preſerve the contingent remainders, yet 
Lord Hardwick ordered ſuch truſtees 
ſhould be inſerted in the conveyance to be 
ſettled by the maſter. 27 
Lord Hardwicke ſaid, in the directions he 
gave in this caſe, that he adhered to 
the rules of conveyancing. laid down 
by the great men before the reſtora- 
tion, and during the uſurpation. 281 
The words in Mrs. R.'s will, in caſe my 
." daughter ſhould die, leaving no heirs of 
her body, is a gift to the daughter for 
life, with a contingent remainder to 
ſuch heir of her body as ſhall be living 
at the time of her death. 646 
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held, that the marriage with conſent of 
the father and mother muſt be conſtru- | 


| 


Leaving, is a participle of the preſent tenſe, 
and relates to the time of the daughter's 
dying. Page 647 

No weight has been laid on the want of 
the words for life, where the intention 
of the teſtator has otherwiſe appeared, 
eſpecially in the caſe of a tru executory, 

for there this court is bound to ſee a 

ſettlement made agreeable to the inten- 

tion of the teſtator. 648 


; 


Copyhold, See Titles Surrender, E: 
ſtates in Fee⸗tail, Charity. 


W. S. makes his will, and ſigns it, but it 
was unatteſted by witnefles ; as the teſ- 
tator had not ſurrendered his copyhold 
eſtate, the queſtion was, Whether it 
paſſed ? The court held it did; for the 
ſtatute of frauds and perjuries relates to 
ſuch eſtates only as paſs by 34 & 25 
H. 8. which takes in fee ſimple only, 

and does not extend to cuſtomary eſtates. 


Where a man is ſeiſed of copyhold "M: 
and ſurrenders to the uſe of his will, 
and executes a will, though it is not 
atteſted by witneſſes, yet it ſhall direct 
the uſe of the ſurrender. 37 

Where the legal eſtate is in truſtees, as 
he cannot in that cafe ſurrender the 
copyhold lands to the uſe of his will, 
they will paſs by his will only. 38 

A copy of an admittance, though not ſign- 
ed by the ſteward of the court, may be 
read in evidence, where it is of thirty. 
years ſtanding. 45 

A copyhold furrendered to the uſe of a will, 
paſſes by a general deviſe of lands, not- 
withſtanding there are freeholds. 85 

The ſame conſtruction, in the caſes of 
ſurrenders of copyhold eſtates, muſt 
take place as in all other conveyances 
at law, IOI 

Before admittance, a mortgagee may bring 

a bill of forecloſure ; and after a decree, 
an ejectment for the poſſeſſion of the 
mortgaged premifles. 101 

Fenny lands being frequently buried un- 
der water for ſeven or eight years, and 
8 no profit at all to the copy- 

older, he may, by way of compenſa- 
tion, when the water is drained, 
| an 
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land improved from the additional ſoil 
brought by the floods, be intitled to 
common of turbary, and to dig up 
the ſoil of the lord of the manor for 
turf. | Page 189 
After proclamations made on ſo many 
court days, if the copyholders do not 
come in, the lord may ſeize upon their 
lands. 449 
A decree againſt the lord of the manor 
will not bind copyholders in fee, or 
freeholders for life, who were no parties 
to it. 516 


Cozpozation. See The Charitable 
| Coppozation, 


Where a certain number ate incorporated, 
a major part of them may do any cor- 
porate act, though nothing mentioned 
in the charter, 212 

It is not neceſſary that every corporate act 
ſhould be under the ſeal of the corpo- 


ration. 212 


Coſts in Law and Equity. See Titles 
after in Chancery, Bond, Rule, 
ders, Truſtee, Executoz, Admi- 

niſtrato2, Heir and Anceſtoz, Mat⸗ 
ters controverted between the Heir, 
Executoꝛ, and Devilee. | 


Though there had been no demand, or 
rent paid in 3o years, yet, as It was re- 
covered by a verdict, the plaintiff ſhall 


have his coſts at law; but as the laches 


aroſe on his part, and the obſcurity of 
the title to the rent, from the want of a 
demand, for ſuch a length of time, 
he ſhall not have coſts in equity. 14 
In notorious frauds, the court anciently 
made a defendant pay exemplary coſts, 
but has been for ſome time diſuſed, 
from the difficulty of carrying it into 
execution. | | 4 
A bill diſmiſſed with coſts, where the 
plaintiff had refuſed a fair offer of ac- 
commodation. | 48 
Where the eſtates of two teſtators have 
been ſo blended as to create confuſion, 


the executor of an executor ſhall be 


excuſed coſts, though it appeared he | 


had aſſets enough to pay the plaintiff's 
coſts. | Page 80 
Where the court think it would accelerate 
a decree, they will poſtpone the conſide- 
ration of coſts till the cauſe comes back. 
from the Maſter, though there are ſut- 
ficient grounds for decreeing them at 
the hearing. 41.1 
A plaintiff may apply to the court for 
colts, where a defendant gives unneceſ- 
ſary trouble in carrying a decree into 
execution. 112 
In equity, as well as at law, coſts fol- 
low the juſtice of the demand. 113 
Notwithſtanding a teſtator directed that 
his executors, for any expences they 
ſhall be put to, ſhall be allowed coſts out 
of his eſtate; yer, as there was a plain 
fraud in this caſe in the executors, the 
court decreed coſts againſt them. 126 
Where a plaintiff, on a bill to perpetuate 
the teſtimoney of witneſſes, has exami- 
ned, and thereby had the fruit of her 
bill, neither herſelf, nor the defen- 
dant, are intitled to coſts 167 
When a multiplicity of actions have been 
brought, where the cuſtom might have 
been tried in one, it is ſuch a vexation, 
that the plaintiff ſhall have the coſts 
both in law and equity. 167 
Where the court did not think the an- 
ſwer full enough, and directed an iſſue 
upon the merits, this is not hearing a 
cauſe upon bill and anſwer only, but 
a ſubſequent proceeding, and therefore 
is out of the rule of diſmiſſion, with 
forty ſhillings coſts. 286 
Where a plaintiff, merely to keep his cauſe 
alive, replies, and afterwards withdraws 
his replication, and ſets it down on bill 
and anſwer only, that it may be diſmiſ- 
ſed with forty ſhillings coſts, this is 
evading the juſtice of the court, for, 
otherwiſe, he mult have paid the full 
coſts, to be taxed by a Maſter. 288 
Coſts in equity are diſcretionary, and gi- 
ven to the time of the decree; at law, 
unica direfio fiat damnorum, and wait till 
the final judgment. 00 
Where the poverty of the plaintiff would 
not allow her to carry on the cauſe, 
Lord Hardwicke ordered the coſts to be 
taxed, and paid to her, to impower 


her to go on with the ſuit. 499 
xk 8 


* 


It is conſcience, and not any authority, di- 

- re&ts this court in giving coſts. Page 552 
Though on a demurrer to a perſon's be- 
ing examined as a witneſs, it has been 
over-ruled ; a ſulpæna cannot be taken 
cout againſt him for coſts, yet the court 
will give them upon an application by 
motion. 592 


Conveyance 
tion and 
title Deeds. 


The preſumption of a ſatisfaction is ſtron- 
ger in the caſe of a deed than of a will, 

where a bounty js ſuppoſed to be in- 
| tended. 634 


Covenant, See title Agreement. 


Where there is a covenant for the truſtees 
to convey the inheritance, this court will 
conſider it as actually conveyed, and the 
term in the truſtees as attendant only on 
the inheritance, and ſo connected to- 
gether in the ceſtui que truſt, that it can 
never be ſevered in favour of an heir 
or executor, though it may in the caſe 
of creditors. 67 


Counſelloz, Sce tle Demurter, No: 
: a E. 


Council have a right to draughts as pre- 
cedents, but not to detain them where 
either party may have a benefit from 
the inſpection of them. | 214 

This court will not ſuffer a council to 
maintain an action for fees, or if he 

- happens to be a mortgagee, to inſiſt on 


2 Aſſurances, Conſtruc⸗ 


more than legal intereſt, under pretence | 


of a gratuity for buſineſs formerly done | 
in the way of a council. 332 


Court of Chancery. See titles At- 
toꝛney and Solititoz, Creditozs, 
Juſtices of the Peace, Marriage 
Articles, Ozders, Party, Poſleſ- 
ſion, Deeds, Maintenance. Poz⸗ 
cons, Receiver, Account, Annual 


The proceedings in this court are formed | 


peration of them, Sce cox 
I Whillt ſuits were depending in the out of 


A Table bf the Principal Matters. 


in ſome reſpects, and analogous to the 
common law in others. age 23 
Where perſons cannot ſhew a title * 
by the writings being out of 2 
they may properly come into this court. 

| 3 144116, 198 

Where a matter which ariſes within, the 
juriſdiction of the courts of Wajks-is of 
value or difficulty, parties may take 
their remedy here; but if of ſmall con- 
ſequence, it is an inducement to this 
court to diſmiſs the bill with coſts. 263 


Chancery the plaintiffs indict tliæ de- 
fendant's agent at the ſeſſions, 1 here 
Iden itbemſelues ar judget, for à dutach 
of the peaae. Lord Hardwicte made an 
order to reſtrain the plaintiffs from pro- 
ceeding at the ſeflians, till 1 


of the cauſe, and further order. 552 
There is no reſtraining ꝓhwer over;primi- 
nal proſecutions inithts court. 302 


Pendente lite here, this court would have 
ſtopped an action f reſpaſt vi et ar mis. 
nes 02 

Where a bill is brought to quiet the 0 
ſeſſion, if after that a bill of indictment 

; ASS * forcible entry this 
court wi | Proceedings upon 
ſuch A ret L — 2 
The plaintiff lent B. 300 l. an note, on 
an aſſurance that an aunt had left him 
4000 J. by will. B. died ſoon after, and 
his repreſentatives refuſed to pay the 
500 J. as the legacy was directed to be 
laid out in land and ſettled on B. in fee. 
Lord Hardwicke ſaid, it tas a very erue! 
caſe, but as it is the eftabliſhed rule of 
the court that money deviſed to be laid out 
in land ſhall be confidered as land; the 
plaintiff can have no remedy. 307 


Court of King's Bench. See title 
| Special Pleadings. 


The authority which the Star-chamber had 
in caſes under 4 & 5 Ph. & M. rela- 


ting to the taking away maidens, is now 
aſſumed by the court of King's Bench. 64 


* 


Courts 


according to the courſe of the civil law 
Wh 
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Courts of Law. See titles Bill, Poſ- 
ſelſton, Coſts, Account, Special 
Pleadings, Parties. 


In courts of law where there is no plea, 
judgment is by nil dicit; but if a plea 
be put in, though ever ſo impertect, 
there cannot be a judgment nil dicit, the 
plaintiff muſt demur, and if allowed, 
then he has judgment, becauſe the plea, 
or anſwer of the defendant, (for anſwer 
is equally uſed at law as in equity, ) is 
inſufficient. Page 23 

Where you draw the juriſdiction out of a 
court of law, you muſt have all the 
gone before the court, who are neceſ- 


plete, and to quiet the queſtion. 515 


Court of Recowd. See titles Certio- 
rart, Habeas Cozpus. 


Court Spiritual. See Spiritual 
Court. 


Creditozs. See ticles Diſtributton, | 


urchaſes, Rules, Debts, Bonds, 
pecial Pleadings, Settlement 
after Marriage. 


The court of Chancery will not decree 
publick companies to make calls in 
favour of a particular creditor. 56 

An aſſignment by the clerk of the peace 
to creditors under the ſtatute for relief 
of inſolvent debtors need not be ſealed. 


ary to make the determination com- 


| Jenny, to be divided equally between 
them, and if either die before 2 1, his or 
her ſhare to go to the ſurvivor; Henry 
Burr, one of the ſons, died under age, 
and his ſhare went over to the ſurvivors. 

| Page 417 

In 1739, Mr. Vobe married the daughter, 
but made no proviſion for her, and be- 
ing indebted to the defendant, gave him 

a bond, and aſſigned over all the ſhare 


which in his wife's right he was intitled 


to in her father's perſonal eſtate, and af- 
terwards a ſecond aſſignment for the 
benefit of his creditors in general; his 
. wife during theſe tranſactions was under 
age ; the executors of the father have 
made no diviſion of his perſonal eſtate; 
Vobe became a bankrupt, and his wife 
had two children to maintain ; her ſhare 
under the will amounted to about 6007. 
and the defendant the creditor's debt to 
500 J. 417 


| Lord Hardwicke was of opinion not to al- 


low the creditor of the huſband to re- 
ceive the fortune of his wife, without 
making ſome proviſion for her; and 
recommended it to the creditor to give 
her and her children ſome part of the 
principal of her fortune. 417 
His Lordſhip afterwards decreed, in con- 
ſequence of an agreement between the 
parties, that a moiety of the fortune of 
the wife ſhould be placed out for her 
ſeparate uſe during her life, and after 
her death to be paid to her children in 
equal ſhares. 417 
As a father would not have married his 
daughter without inſiſting upon ſome 


242 proviſion; neither will the court cf 


If there is a mortgage for years, and the 
reverſion in fee lefr in the mortgagor, 
it will be legal aſſets, becauſe the bond 
creditor may have a judgment againſt 
the heir of the obligor and a ceſſet execu- 
tio till the reverſion comes into poſſeſ- 
ſon. ©. 204 

Where a plaintiff, a ſpecialty creditor, 
muſt come here for relief, the court will 
do equal juſtice to all creditors without 
any diſtinction as to priority. 294 

Joſeph Burr by his will directs his whole 
eſtate to be turned into money, and gives 
it to his executors in truſt for the be- 
nefit of his four ſons and his daughter 
Vor. II. 


Chancery who ſtand in loco parentis do 
it. 41 
Where Specialty creditors exhauſt the 2 

ſonal aſſets, fimple contra creditors 
ſhall ſtand in their place, and may come 
upon the reaL 436 
If a creditor has two funds, he ſhall take 
his ſatisfaction out of that upon which 
another creditor has no lien. 446 


Curteſy. 


Tenancy by the curteſy muſt come out of 
the inheritance, and not the freehold. 


47 
| 8 P A 
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A tenancy by the curteſy is an excreſcence 
out of the inheritance, and a continua- 
tion of it for a certain time. Page 47 

There can be no tenancy by the curteſy, 
where the children take by virtue of a 
remainder over, and not by deſcent 

from their mother. 47 

Jo entitle the huſband to take as tenant 
by the curteſy, the inheritance muſt de- 
ſcend upon the children. 47 


Cuſtom, See titles Copyhold, Evt- 
dence, Banozs. 


An occupant who is only a tenant at will, 
can never have a right to a common of 
turbary by taking away the ſoil of the 
lord. 190 
This court will not put perſons to ſet 

forth a cuſtom with ſo much exact- 
neſs as is requiſite at law, or with the 

nicety the court of Exchequer expects. 


190 


Cuſtom of n See title Dotch⸗ 
pot. 


A child of a freeman muſt abide by the 

will in toto, or by the cuſtom in toto. 
Wat 43 
If a freeman of London makes a volun- 
tary deed, in conſideration of love and 
affection only, and reſerves the power 


over the eſtate to himſelf, the property 


will continue in him, and is ſubject to 
the cuſtom. 9 6 
The cuſtom of Landon will operate on the 


orphanage part of a freeman's eſtate, 


and he cannot leave it to go in ſuch 
proportion as he pleaſes. 63 


A freeman of London taking the advan- 


tage of his ſon's neceſſities, in conſider- 
ation of a bond for ſecuring the ſon an 
annuity of 501. prevails on him to re- 
leaſe the ſhare he had in the orphanage 
part; the father alſo prevailed on ano- 
ther of his ſons to give hirh a releaſe of 
his ſhare of the orphanage part, in con- 
fideration of an annuity of the ſame 
nature : but there were not the ſame 
proofs of his being forced into the re- 
leaſe, and the father had at times ad- 
vanced him 400 l. the plaintiff being 
I 


| 


| 


4 


turned out of doors, left deſtitute and wid 
of maintenance, a releaſe extorted under 
ſuch circumſtances cannot be. ſupported, bu. 
is abſolutely void. Page 160 
The court was alſo of opinion the other 
fon was equally iptitled to be relieved. 
160 

By the cuſtom. of London the orphanage 
part muſt go in equal ſhares, and if 
the father turns the money into any 
other ſhape, which he thinks may take 
it out of the cuſtom, yet the court has 
relieved the children. 160 
If a father, merely for the ſake of mainte- 
nance, and not for advancement in mar- 
riage or trade, obliges his ſon to releaſe 
his right to the orphanage ſhare, ſuch 
a,b: is abſolutely void. 161 
A freeman of London by will leaves a ſon 
a legacy of 200 J. and gives the reſidue 
of 5 teſtamentary part to his daughter 
and another perſon; on the application 
of the ſon two years after the will was 
made, the father gave him 100 J. and 
took a receipt for ſo much in part of a 
legacy, and a ſhort time after gave him 
another 1007. and took a receipt from 
him in full of what was intended him 
by the will; the teſtator died without 
altering his will, the 200 J. muſt be 
conſidered as an advancement, and 
brought into hotchpot upon the cuſto- 
mary ſhare; but how far the ſon may 
be intitled to a compenſation out of the 
ſurplus of the dead man's part, for ſo 
much as he ſhall ſuffer by bringing the 
200 l. into hotchpot, the court gave no 
opinion, reſerving this point till it came 
back on the Maſter's report, it being 
doubtful whether there would be any 
ſurplus. 297 
It 1s an eſtabliſhed rule that a legatee 
cannot take the legacy and claim his 
cuſtomary pore too, unleſs the teſtator 
mentions the legacy ſhall come out of 
his teſtamentary ſhare. 278 
A freeman of London aſſigned over leaſe- 
hold houſes to truſtees for particular 
purpoſes, reſerving to himſelf an eſtate 
for life, where the truſt was not to 
commence till after his deceaſe. Lord 
Hardwicke beld it to be a fraud on the 
cuſtom, and decreed the deed of afſignment 
to be cancelled. | 377 
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A freeman of London by will divided his 
eſtate according to the cuſtom, and de- 
viſed the dead man's part among his 
wite and children; afterwards he gave 
a daughter 1000 J. in 1 which 
the court declared to be a ſatisfaction 
of the orphanage ſhare, but not as to 
her ſhare in the dead man's part. Page 
| 523 
A freeman of London by will took upon 
him to diſpoſe of all his eſtate, as well 
the orphanage. as the teſtamentary part; 
where ſome of the children ſhall elect 
to abide by the cuſtom, and others by 
the will, their ſhares of the orphanage 
part ſhall not accrue to that part, but 
ſhall go according to the diſpoſition of the 
father. 627 
The children of a freeman may take both 
parts, when the father has diſpoſed of 
the teſtamentary only. _ 629 
The cuſtom, where a wife of a freeman is 
compounded with, is to divide his 
eſtate into two parts, as if there was no 
wife. 629 
Where the wife has compounded with the 
huſband, a freeman of London, he is to 
be conſidered in regard to the cuſtom 
as leaving no wife. 644 


2 —ů 


Debts, Creditoz and Debtoz. See 
titles Truſt koz payment of debts, 
Paraphernalia, Rule, Executoz, 
Intereſt ok money, Statute ok Li⸗ 
mitations, Separate Maintenance, 
Power, Aﬀets, Eſtates in Fee- 
tail, Real Eſtates, Judgment, 


Special Pleadings. 
* HERE there are mutual demands, 
VV a defendant upon an action at law 
may as. well ſet off upon 5 Geo. 2. the 


bankrupt aft, as in common caſes under 
&. . 


This court only removes fraudulent con- | 


veyances out of the way, but will not 
decree profits back againſt the original 
debtor and owner of the eſtate, received 
pendente lite, in favour of judgment cre- 
ditors, from the filing of the bill, but 
equity follows the law, and leaves them 
to their remedy by elegit. 107 


| 


Simple contract creditors ſhall ſtand in the 
place of bond creditors, and be allow- 
ed out of the real eſtate equal to what 
has been exhauſted out of the perſonal. 

Page 110 

Where the land does not yield 8 pro- 
fits. all debts will not carry intereſt out 
of a truſt for payment of debts. 111 

Lands charged by a will with the payment 
of debts, all the debts contracted by a 
teſtator during his whole life will be a 
charge. 274 

Where a father in a purchaſe takes an 
eſtate in it himſelf for life, with remain- 
der to his ſon in fee, as the father has 
the profits for life, the eſtate is liable to 
his creditors. 480 

The father in this caſe was in poſſeſſion of 
the whole eſtate, and neceſſarily ap- 
peared the viſible owner; ſo that the 
creditor by an elegit might have laid 
hold of a moiety, which differs it from 
all the other caſes. 481 

It is not neceſſary that a man ſhould be 
actually indebted at the time he enters 
into a yoluntary ſettlement, to make it 
fraudulent; for if he does it with a 
view to his being indebted at a future 
time it is equally fraudulent, and ought 
to be ſet aſide. 481 

Where a creditor agrees to take leſs than 
his debt, provided it be paid preciſely 
at the day, and the debtor fails of pay- 
ment, the general rule of equity is, that 
he cannot be relieved. 327 


Compoſition of Debts. 


Where a creditor for 1700 J. agrees with 
his debtor, a failing man, to take 115. 
in the pound, to be paid by inſtalments ; 
and the debtor after the firſt payment 
becomes a bankrupt ; Lord Hardwicke 
was inclined to think, the 1700 J. and 
not the groſs ſum of the compoſition 
only, might be proved under the com- 
miſſion of bankruptcy. 527 


In what p2tozity debts are to be paid 
by an executoꝛ 02 adminiſtrator, ce 
alſo under Aflets. 


"Decree. 
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Decree. - See titles Bill of Review, 
Parties, Acquieſcence, Account, 
Intereſt of Money. 


There need not be certain and poſitive 
evidence, as to the finding of deeds at- 
ter a decree, but ſuch col as the court 

thinks reaſonable. Page 40 

The Earl of Bradford by his will gave all 
his eftate to truſtees, in truſt for the de- 
fendant Mr. Newport and the heirs of 
his body, and to pay ſuch ſums out of 
the rents and profits for his maintenance 
as Lord Bradford ſhould by any writing 
appoint. By a codicil he directs the 
truſtees during Mr. Newport's minority 
to pay the rents to the plaintiff, fo much 
as ſhe pleaſes to be applied for his main- 
tenance, and the reſidue to her own 
uſe; by another codicil directs the 
truſtees ſhall not ſettle the eſtate on Mr. 
Newport and the heirs of his body till 
26, and till then ſuch maintenance as 
the truſtees and the plaintiff ſhall think 
fit. Mrs. Smith inſiſted ſhe was intitled 
ro receive the rents and profits till Mr. 
Newport attained the age of 26, but the 
Maſter of the Rolls was of opinion they 
veſted in Mr. Newport at 21. and the 
time of receiving prolonged only till 
26. and decreed the truſtees ſhould ac- 
count for the rents, &c. from his age of 
21 to 26, to the committee of his eſtate, 
Mr. Newport being found a lunatick. 

344 

Shepherd, who had a mortgage for 4000 J. 
on Jennings's eſtate, in 1725. forgave 
him 800 l. and three years afterwards 
lends him 800 J. again; in the interve- 
ning time Titley advances 2000 l. to Jen- 
nings, and obtains a mortgage on the 
ſame eſtate. In 1729. Sir T. P. agrees 
to purchaſe of Jennings 18 30 l. fee-· farm 
rents iſſuing out of Sir T. P.'s eſtate, and 
finding Jennings had mortgaged the fee- 
farm rents to Shepherd applied to him, 
who agrees when he is paid his 4000 /. 
he will convey them to Sir T. P. in a 
former cauſe on a reference to a Maſter 
to take an account of what was due to 
Sbepberd, the Maſter allowed no more 
For principal than 3200 J. and the bill 
is brought for 4000 J. and intereſt, 


and unleſs paid, that Titley may ſtand 
forecloſed. Lord Hardwicke ſaid in the 
other cauſe the Maſter was confined to 
Shepherd's mortgage, but the preſent is 
for a new purpoſe different from the 
former, and a mortgagee after a decrte 
for a redemption, may bring a bill for 
a forecloſure; but the court will not 
make an inconſiſtent decree in a ſecond 
cauſe between the ſame parties, on ac- 
count of the confuſion it would create; 
but at the ſame time Lord Hardwicke 
declared he would not upon an order in 
a former cauſe tie up the plaintiff, but 
will direct the cauſe to ſtand over, ſo as 
to give him an opportunity of laying 
the matter before the court on a bill of 
review or otherwiſe, as he ſhall be ad- 
viſed. | Page 348 
Shepherd inſiſted, that on advancing 800 /. 
| again the deed ought to ſtand as it did 
before, a ſecurity 2 4000 /. the parties 
intending it ſhould ; and his council of- 
fered to read parol evidence to ſhew this 
intention, which was objected to as be- 
ing within the ſtatute of frauds aid per- 
juries. Lord Hardwicke ſaid, that the 
loan of the 800 f. cannot be conſidered 
as a continuance of the old mortgage in 
1725. and in reſpect to an intervening 
incumbrance, is a new one, admitting 
Shepherd to have notice, and therefore 
would not allow the parol evidence. 

| 350 

| The court never ſuffer a decree to account 
to be ſigned and inrolled, becauſe it ties 
up their hands from relieving, if there 
ſhould have been any defect in the di- 
rections of the decree. 382 

A decree quod computet makes no variation 
as to an executor, for before a final de- 
cree, he may confeſs a judgment, and 

it does not at all alter the nature of the 
demand. 385 
A decree quod computet does not pals in rem 
judicatam till the final decree. 387 
No ſtreſs to be laid on the words that each 
party do pay in a decree guod compulet, 
tor till the account taken it is impoſſible 
to pronounce which will be the debtor 
or creditor. 387 
To ſupport a plea of a former decree, you 
muſt ſet forth ſo much of the firſt bill 
and anſwer as will ſhew the ſame point 
was then in iſſue, 603 


3 Deeds 


| - 


| 


13) Þh - 52 f 
Deeds. See titles Cuſtom of London, 
| Eohvepances, Aſſurances, Con⸗ 


fruition and Operation of them, 
fraud, - 


Deeds executed near together may be con- 


ſidered as a part of the ſame tranſaction. 
NE | Page 76 


2 deed, always governs 
conſtructions. © | 91 
The court will make a favourable expo- 
ſition of words in marriage ſettlements 
to ſupport the intention of the parties, 
and even in voluntary ſettlements, if the 
words lean more ſtrongly to the one con- 
ſtruction than to the other, it muſt like- 
wife prevail. 91 
It is no ground for a court of equity to ſet 
- alide a deed, that a perſon put an un- 
guarded confidence in another. 202 
Though the confederation is not expreſſed 
in a deed, yet if the court ſees what 
was the real and material conſideration, 
it has great weight, notwithſtanding the 
ſtatute of frauds and perjuries. 202 
A mortgage and an aſſignment of a mort- 
gage were put into B. 's hands to receive 
the principal and intereſt, who pawned 


them to the defendant S. for 1001. 


Lord Hardwicke held, that as the pawner 
muſt by the deeds appear to have no 


property, he could not avoid decreeing 
S. to deliver the deeds to the plaintiff, 


and leave the pawnee to his remedy at | 


law againſt B. 306 
The plaintiff is proper in bringing a bill 
here for the recovery of the deeds; for 

in an action of trover he could only have 
damages for the detainer. 306 
An attorney's ſaying that he only followed 
directions in drawing deeds under frau- 


dulent circumſtances, will not excuſe |. 


him from paying coſts. 328 
On deeds the rule is certain, that they ſhall 
be controuled by the rules of law, and 
the intent that appears on the face of 

the deeds. 375 

Iſſue in a deed, is always a word of pur- 

chaſe. 582 


„ 


Vol. U. 


The intention of the parties appearing on 
e court in 
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Deeds loft oꝛ concealed, 
Where a deed happens- to be loſt, you 
cannot at law read a copy, becauſe you 
muſt declare with à profert hic in curia, 
and therefore you may bring a bill here 
to be relieved againit the accident. of 
the original's being loſt. Page 81 


Deeds obtained by dureſs, compul- 
lion, ſee before title Bond. 5 


Defendant. See titles Evidence, Ne 
exeat regno, Parties, Rule, Demur⸗ 


rer, Kehearing, Account, Plea, 
Antwer, 


Where a bill is brought for new matter 
diſcovered ſince the hearing, a defen- 
dant, if he can ſhew there is no new 
matter, mult take advantage by plea or 
demurrer, for it is too late to inſiſt up- 
on 1t at the hearing. 40 
Where a bill prays an account, and al- 
l>wances in that account, a defendant 
may equally make objections, as if he 
had brought his crofs bill. 59 
Though the plaintiff has not replied to 
the defendant's anfwer, yet deſiring him 

to do an act, will intitle the defendant 
to his coſts, to be taxed. 101 

A miniſter of a pariſh, who prevents an 
order for a defendant's appearance be- 
ing publiſhed purſuant to 5 G. 2. c. 25. 

is indictable for a contempt. 114 
When a defendant has anſwered to a diſ- 
covery prayed by a bill, he cannot at- 
terwards demur to it. 157 
Though you anſwer to the diſcovery, yer 
you may demur to the relief. 157 
The defendant prayed to amend her an- 
ſwer by adding a new fact, granted on 
the particular circumſtances of her caſe. 
294 

Where a defendant has miſtaken a fact, 
or a date, the court will give him leave 
to amend his anſwer. 294 
Where a defendant cannot be made to ap- 
pear, it amounts to the ſame thing as 
if proceſs had been taken out for want 
of an appearance, and carried on to 


| aà ſequeſtration. 471.2: G10 
8Q Demurrer. 
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Demurrer. See titles TUitneſs, De- 


fendant, Coſts, Plea, Uſury, Mer⸗ 
Chants, Jnjuntion, Reſtraint of- 


A defendant muſt take advantage of a 
defect in form, by a demurrer ; it is 
too late to object after he has an- 
ſwered. Page 137 

A demurrer to a bill, for the diſcovery of 
a caſe which the defendant had ſtated 
to his council, for an opinion, over- 
ruled. 214 

Though a defendant has not demurred to 
a bill, as being too trifling for this court 
to entertain, yet he may take advan- 
tage of the objection at the hearing; 
for a bill may have been ſo drawn, 
as to have prevented a demurrer. 253 

A man who demurs at law, demurs in 
chief, and it is a perpetual bar, if 
judgment ſhould be againſt him; bur 
if a demurrer 1s over-ruled here, a 
defendant may inſiſt afterwards upon 
the ſame thing by his anſwer. 284 

The defendant demurred to the diſcovery 
ſought concerning proceedings before 
the court of delegates. Lord Hard- 

 evicke held, that the ſentence in the de- 

legates cannot be read, as this is a 
demand for real eſtate ; and they pro- 
ceed there by different laws, and 1n 
matters too relative to the perſonal 
eſtate only ; and allowed the demurrer 
as to thus part. 387 

The defendant alſo demurred to the diſ- 
covery, ſought with relation to the per- 
jury, in a ſuit at law, charged to be 
committed by her procurement. 387 

As a demurrer cannot be good for part, 
and bad for part, Lord Hardwicke al- 
lowed it likewiſe as to the diſcovery 
fought in relation to the ſubornation of 

Jury. 38 

4 will lie to a bill brou 5 
which ſeeks a diſcovery of the 5 
dant, whether a particular perſon is li- 
ving, or where he is, in order only to 
make him a party to a ſuit. 394 

A bill brought by a principal, to diſcover 
what goods the defendant bought of 
his agent; he demurred, for that he is 
not obliged to ſet out what gain he has 


| 


made by the retail of them; but the de- 


murrer was held to be inſufficient, and 


over- ruled. Page 394 
The defendant demurred to the plaintiff's 
bill, brought to eſtabliſh a right to an 
oyſter fiſhery, and to be quieted in the 
poſſeſſion of it, as being a matter pro- 
perly triable at law. Lord Hardwicke 
declared, that where the right of a fiſhery 
is in diſpute only between two lords of 
manors, they can neither come bere till it 
is firſt tried at law, and therefore allowed 
the demurrer. 483 


Depolitions o2 Examination. See ti- 
tles Evidence, Mltnels. 


On a bill brought by a wife againſt her 
huſband, to have a maintenance out of 
her fortune, on ſuggeſtion of cruel uſage 
by him; depoſitions to prove criminal 
converſation againſt the wife, in excuſe 
for his ill uſage, cannot be read, unleſs 
the criminal converſation is expreſly 
charged by the anſwer, 96 

Charging the wife has behaved in an in- 
decent manner, will intitle the huſband 

to read evidence againſt her of crimi- 
nal converſation, for it is not neceſ- 
ſary to make the charge in groſs terms. 

This court will order depoſitions to be 
referred to a Maſter, for ſcandal and im- 
pertinence. | 235 

A bill was brought to eſtabliſh a bond, 
for ſecuring an annuity of 60/7. per ann. 
given the plaintiff, as premium pudicitiæ; 
a croſs bill praying the ſecurity may be 
delivered up, as the plaintiff was a com- 
mon proſtitute. The defendant's coun- 
cil offered to prove the plaintiff guilty 
of lewdneſs with a particular perſon; 
it was objected, the charge in the croſs- 
bill being only, ſhe was a lewd woman, 
the defendant ought to confine herſelf 
to a general character, and not to parti- 
cular inſtances. Lord Hardwicke thought 
the objection of great conſequence to the 
practice of the court, and took time to 
conſider till the firſt day of rehearing after 
the term. | 333 

On the 27th of July 1742, Lord Hardwicke, 


on a rehearing of this cauſe, ſaid, it is 
ſufficient 
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ſufficient to put in iſſue a general charge 


of lewdneſs, and under this you may 


give particular evidence, but then it 
muſt be pointed and applied to the ge- 
neral charge. Page 337 
That a wife has mbebaved herſelf, does 
not imply ſhe is an adultereſs; and a 
depoſition in that caſe to prove her one 
ought not to be read. 338 
Saying that a wife did not behave with 
that duty as became a virtuous woman, 
will not intitle the huſband to enter into 
proof of her committing adultery, unleſs 
there is an expreſs charge of this kind, 
for the virtue of a woman does not 
conſiſt merely in chaſtity. 338 


Depolitfons de bene efſe. 


It is too late at the hearing of the cauſe 
to object to depoſitions taken de bene 
eſſe for irregularity; in ſuch a caſe the 
court ought to have been moved to 
diſcharge the order for publication 

190 


Diſcent. See alſo Purchaſe, 


If the ſame eſtate is deviſed to H. which 
he would have taken by diſce nt, he is 
in by diſcent. 293 


Deviſe and executozp Deviſe. See 
Will. 


Deviſe ko: Payment of Debts. Sce 
Truſts fo? raiſing Poztions, Pay: 
ment of Debts. 


Diftribution. cho ſhall be pꝛeker⸗ 
red with regard rhereto. 


A creditor cannot take an aſſignment of 
a bond given by an adminiſtrator, pur- 
ſuant to the ſtatute of diſtributions, to 
adminiſter faithfully, and exhibit an in- 
ventory, Sc. nor will an action he up- 
on it, though aſſigned for a breach he 
was indebted to the aſſignee in the ſum 
of 200 l. upon ſpecialty. 66 

7. W. died inteſtate 1724. and left iſſue 
T. W. who died within a week after his 


father, and his wife enſeint, and on the 
20th of May following was delivered of 

a daughter; ſhe is intitled to her ſhare 
under the ſtatute of diſtributions, as 
much as if ſhe had exifted in his life- 
time. Page 115 
There is no determination under the ſta- 
tute of 1 Fac. 2. that the half blood ſhall 
take equally with the whole. 116 
The principal intention of the act of 7ac. 2. 
1s to prevent the mother's running a- 


way with too much to her children by a 
ſecond huſband. 116 


That the ſhares veſt on the death of the 


inteſtate, holds equally in lineal and 
collateral ſucceſſion. 117 


The contention between the common law, 
and eccleſiaſtical court, gave riſe to the 
ſtatute of diſtributions. 117 

The juriſdiction of the eccleſiaſtical court 
made more extenſive by the ſtatute, 
than was allowed by the common law. 

11 

The ſtatute of diſtributions is to be 3 
ſtrued by the rules of the civil law: 

The act of 1 Fac. 2. is an act of continu- 


ance C. 2. and ought to be conſtrued in 
the ſame manner. 118 


The civil law makes a difference between 
a child in ventre ſa mere in eſſe, at the 
father's death, and only conceived. 118 


Divine Service. See titles Parſon, 
Toleration. 


Reading prayers, or a ſermon, in a pri- 
vate family, is not performing divine 
ſervice. 499 

Divine ſervice 1s an expreſſion made uſe of 

in ſeveral acts of parliament, eſpecially 

in thoſe that direct the reading of pro- 
clamations, where the order 1s, that it 

be read after divine ſervice. 500 


Donatio Cauſa Moztis. See Legacy. 


Dower. See titles Baron and Femme, 


Free Bench, 


The defendant purchaſed a real eſtate of 
the plaintiff's huſband, and the eſtate 
being in mortgage for a term, he agreed 


to 
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to pay it off out of the purchaſe mo- 
ney, and to aſſign the term to a truſ- 
tee for the purchaſer to attend the in- 
heritance, which was accordingly done; 
the huſband died in 1719, and in 1737 
the plaintiff brought her bill againſt 
the defendant, for an account of pro- 
fits, and to be paid her dower: Sir 
Thomas Abney ſitting for the Maſter of 
the Rolls, decreed dower for the plaintiff, 
but Lord Chancellor reverſed the decree, | 
and diſmiſſed the bill without coſts. Page 


208 ] 


Since the caſe of Radnor verſus Vandebenqh, 
Shoqer's Parl. Caſ. 69. it has been a 
ſettled rule, that if a purchaſer has 
taken in a term precedent to the right 
of dower, be it a ſatisfied one, or mo- 
ney paid for it, it is a bar to the wife's 
dower ; but if the mortgage had ſub- 
ſiſted at the huſband's death, the wife 
might have redeemed and been intitled 
to dower ; or if he had paid it off, and 
taken an aſſignment of the term to at- 
tend the inheritance, and died ſeiſed, 
the wife would haye been endowed. 

All the caſes in relation to the point of 
dower are ſettled and reconciled in Rad- 
nor and Vandebendy. 209 

Though a huſband deviſes an eſtate to a 
wife larger than her dower, ſhe is inti- 
tled to both notwithſtanding. 427 

It is now an eſtabliſhed doctrine, that a 

wife is not dowable of a truſt eſtate. 

526 

In 
took a diſtinction in regard to a truſt, 
where it deſcends to the huſband from 


another, and not created by himſelf; 


but Lord Talbot afterwards, in the caſe 
of the Attorney General verſus Scott, de- 
termined directly contrary to this di- 
ſtinction. 526 


See title Pounger Chil⸗ 
dꝛen. 


Cjetment, 


HE confeſſion of leaſe, entry, and 
ouſter, will operate only to the pur- 
| poſe for which the ejectment is intend- 


Banks verſus Sutton, Sir Foſeph Jekyll | 


ed, and is equally fictitious with the 
ejectment it ſelf. Page 241 
A mortgagee is not precluded from bring- 
ing an ejectment at law at the ſame 
time he has a bill of forecloſure depend- 
ing here. | 343 


ClefTion. 


A bill being brought-here, praying relief 
as well as a diſcovery, whilſt an action 
at law was carrying on upon the ſame 
account, the court obliged the plaintiff 
to make his election; who, electing io 
—— at law, he amended his bill, by 

riking out the part which prayed re- 
lief, and the bill thereupon was diſ- 
miſſed of courſe, as praying nothing 
but a diſcovery; and the coſts of the 
diſmiſſion were taxed to the defendant 
at 381. The plaintiff recovered judg- 
ment againſt the defendant in damages 
and coſts to the amount of 440. and 
petitions to ſet off the coſts at law againſt 
the coſts here. Lord Hardwicke thought 
it reaſonable ; and if the precedents (which 
he ordered to be ſearched) would juſtify 
bim, ſaid, he would grant the petition ; 
but he doubted whether the practice of the 
court would allow of it, by reaſon that 
the bill of diſcovery had been diſmiſſed out 
of court. 166 


Eſtates. See title Truſtees to preſerve 
Contingent Remainders. 


Eſtates in Fee⸗Tail. See titles Fa⸗ 
ther and Son, Catching Bargain, 
Erpoſition of Mods, Truſtees to 
preſerve Contingent Remainders. 


A copyhold ſurrendered to the huſband for 
life, to the wife for life, remainder to 
the heirs of the bodies of huſband and 
wife, remainder in fee to the ſurvivor, 
gives to the wife, who ſurvived, an eſtate 
tail only, after poſſibility of iſſue extin#t, 
and the eftate-tail veſts in the heirs of the 
buſband and wife. 101 

If tenant in tail, remainder in fee, grants 
an eſtate to A. to commence after the 
death of tenant in tail, and then levies 


3 | a fine 
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a fine to other uſes, A.'s eſtate is mer- 
ged in the fine. Page 199 
It was made a queſtion 150 years ago, 
but is now ſettled, that if tenant in tail, 
remainder in fee, levies a fine, a com- 


mon recovery bars the fee, and the iſſue | 


in tail have not a /cintilla juris. 201 
The ſon's recovery would have barred 

the creditors; a fine would not have 

done it, for the reverſion in fee would 

{till have been liable. 206 
The eſtate now come into poſſeſſion, is 
liable to the ſpecialty debts of the fa- 
ther; and, by circuity, the ſimple con- 
tract creditors are to ſtand in the place 
of ſatisfied bonds. 206 
deviſe of lands to one for life, and to 
the heirs of his body, has always been 
held to be an eſtate-tail; but where it 
is to one for life, and after his death, 
to the iſſue of his body, there is no 
inſtance where it has been ſo conſtrued. 
f 265 
A deviſe to A. for life, and to the heirs 

of his body, unites the two eſtates ſo, 
as to make the firſt taker tenant in 


tail. 444 


A 


Eſtates koꝛ life. See titles Father and 
Son, Eſtates in Fee-tatl, UWlaſte, 
Expoſition of Tozds, Truſtees 
— preſerve contingent Remain- 
ders. . 


As a tenant for life, and the perſon in re- | 


mainder in nature of a tenant in tail of 

a freehold leaſe may certainly join, and 
bar the next in limitation, ſo he who 
has both the intereſts united in himſelf 
may alſo bar the intail of ſuch a leaſe. 

| 259 

Where a ſecond ſon is tenant for life of a 
freehold leaſe, remainder to the heirs of 
the body of the father, the tenant for 
life, and the elder brother may bar the 
intail. 260 
The courſe of the court with regard to a 
tenant for life is, that he ſhall keep 
down the intereſt by rents and profits, 
but portions or principal money on any 
other incumbrance ſhall be born by the 
whole eſtate ; and therefore the defen- 


dant Sir George Saville ſhall not account 
Vol. Il: 


| for the rents or the value of the timber 
cut down, in order they may be applied 
towards railing the daughters portions. 

Page 463 


Eſtates fo2 Pears. See titles Fine, 
Devile. 


A demiſe of a leaſe for years to the ſame 
perſon to whomt he fee is deviſed, and 
which commences in the life of the de- 
viſor, is no revocation of the fee. 72 

Where there 1s a deviſe of a leaſe for years 
to a man, and if he die without iſſue, re- 

mainder over, the whole intereſt veſts 
in the firſt taker; otherwiſe if it had 
been a leaſe for lives, for there the firſt 
taker had a power over it only during 
his own life to have diſpoſed of it, but 

if he makes no uſe of that power, im- 
mediately upon his death it veſts in the 
remainder-man, who takes as a ſpecial 
occupant. 376 


Eſtates by Implication, See title Jin- 


Term attendant on the Inheritance. 


A term-attendant on the inheritance is con- 
ſidered as a part of it, and ſhall not be 
ſevered from it, nor can it paſs without 
it. 72 


Limitation of terms fo! Pears, See 
titles Money, Portions, 


An agreement for a dean and chapter 
eſtate, though ſigned by the dean only 
ſhall bind the chapter. 45 

Edward Buſſey poſſeſſed of a term for 59 
years by a ſettlement made after mar- 
riage, conveyed it to truſtees in truſt 
to permit his wife Grace Buſſey to re- 
ceive the rents during the term, for 
her ſeparate uſe, if ſhe ſo long live, and 
after her deceaſe to permit him to enjoy 
the rents during his life, and after his 
deceaſe in truſt for the heirs of the body 
of Grace by Edward Buſſey, and for want 
of ſuch iſſue, remainder to Henriette 


$R Hedgeſur 
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Hodgeſon for her life, and after her de- 
ceaſe in truſt for her two fons William 
and Edward. Page 89 
Edward Buſſey died, having never had any 
iſſue, and Grace his wife ſurvived him. 
It was held that the whole term was not 
veſted in Grace Buſſey, and that the 
words heirs of the body were not words 
of limitation but purchaſe, and the leaſe 
was ordered to be depoſited in court 
for the benefit of all parties. 89 
Words of limitation are improperly uſed 
on terms for years. 90 
The words if Grace Buſſey ſhall ſo long live, 
are an affirmative implying a negative 
at the ſame time, that if ſhe did not 
live fo long, the remainder of the term 
ſhould go over. I 
For want of ſuch iſſue, is the ſame as for 
want of ſuch ſon or ſuch daughter, for 
the word ſuch confines it to ſuch iſſue as 
is meant by the words heirs of the body. 


2 
Heirs of the body here mean the heir of 
the body living at the death of Edward 
Baſſey, or born in a reaſonable time af- 
ter. 92 


Evidence and parol Evidence. See 
titles Baron and Feme, Decree, 
Copyhold, Depoſitions, Papiſt, 
Witnefs, Manozs, Fraud, Chari⸗ 
ty and Charitable Ales, Inkant. 


A witneſs if intereſted muſt produce a 
releaſe, or his evidence cannot be read. 

| | | 15 
The rule that you can have no decree upon 
the evidence of a ſingle witneſs againſt 
the oath of a defendant in his anſwer 
are equally ſtrong with thoſe that are af- 
firmed by the depoſition. 19 
Where a plaintiff ſets up a title to an eſtate, 


and makes a perſon defendant who diſ- 


claims all right, though the plaintiff 
does not bring him to a hearing, he can- 
not read his evidence as a proof of his 
own right to the prejudice of another 
defendant. 39 
The rule with regard to evidence is a rea- 
ſonable one, and ſuch as the nature of 
the ching to be proved will admit of. 40 


8 


J. W. being ſolicited by 7. W. and his 
ſiſter to do ſomething for them, ſaid if 
you will ſurrender your copy hold for the 
benefit of R. W. I will ſecure annuities 
to each of you for lives; whereupon 7. 
W. promiſed to ſurrender his copyhold 
accordingly ; and 7. V. did actually ſur- 
render his, charged with annuities of 31. 
per ann. for T.W.'s life, and 21. 10s. for 
the ſiſter. R. V. the defendant to the 
bill brought by T. W. for the annuities, 

_ refuſed to pay them unleſs T. W. will 
ſurrender his own copyhold eſtate, pur- 
ſuant to his promiſe, and inſiſted, though 
there was no written agreement between 
J. M. and T. V. parol evidence may be 
admitted to prove this fact; the court 
of opinion R. W. may be allowed to read 
parol evidence to rebut the equity ſet up 
by T. W. 's bill. Page 98 

The defence ſet up by R. W. ariſes from 
the impoſition of the plaintiff T. V. 
and therefore is not at all affected by 
the ſtatute of frauds and perjuries. 9 

A bill for quit rents and an account pro- 
duced, it muſt be proved to have been 
a ſteward or bailiffs, or it is not evidence 
of payment here any more than at law. 

140 

Where the evidence of a ſingle wines 
againſt a negative in a defendant's an- 
{wer is corroborated by a great number 
of circumſtances, it is ſufficient to ſup- 
port an equity. 140 

The evidence of a neighbouring manor, 
ſhall not in general be admitted to ſhew 
the cuſtoms of another manor, becauſe 
each is to be governed by it's own. 189 

But it is not ſo univerſal, as not to be va- 

ried in ſome inſtances; for in mine 
countries, the courts of law have ad- 
mitted evidence with regard to profits 
of mines, Sc. out of other manors, 
where they are ſimilar, to explain the 
cuſtom of the manor in queſtion. 189 

Where a perſon is mentioned by a nick- 
name, or where there have been two 
perſons who have had the ſame chriſtian 
and ſurname, parol evidence has been 
admitted to aſcertain whom the teſtator 
meant, 239 


Examina⸗ 


* 
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Examination of Witneſſes. Sce title | 


Depolitions. 


The defendant having examined Mr. Bri/- 
tow, his clerk in court, the plaintiff 
exhibited interrogatories for croſs-exa- 
mining him, to which he demurred, for 
that he knew nothing of the matters in- 
quired of, except what came to his 
knowledge as the defendant's clerk in 
court, or agent, Lord Chancellor over- 
ruled the demurrer, and ordered bim to an- 
fewer to the interrogatories. Page 524 

This demurrer covers too much, it ought 
to conclude, that he knew nothing but 

by the information of his client. 524 

Where at law the party calls upon his at- 
torney for a witneſs, the other ſide may 
croſs examine him, but it muſt be only 

relative to the ſame matter. 524 

Council, ſolicitors or attornies may be pri- 
vileged from being examined in ſuch 
caſes, but not an agent. 524 


Dolliſſe, on his going abroad as a ſupercar- | 


go, by articles covenanted with the 
South-Sea-Company he would not demur 
to any bill they might bring within 7wo 
months after his return, which was al- 
tered afterwards to /; Gambier, who 
drew the articles demurred, as council 
to the company, to Dolliffe's examining 
him ; the demurrer over-ruled, for that 
what be knew was as the conveyancer only. 


85 


In the law of exchanges, where there is an 
alienation by one of the parties, and an 
eviction, it is not clear whether the heir 
at law or the alienee ſnould enter. 369 


Excommunication. 


Lord Hardwicke over-ruled all the excep- 
tions upon a motion to quaſh the writ of 
_ fiemificavit, and held there was ſufficient 
in this caſe to warrant the court to iſſue 
the excommunicats capiendo. 498 
A man may be reſident in one dioceſe, 
and come into another, and commit the 
offence charged upon him in the /ignifi- 


cavit, and this for the purpoſe of being 
cited, is a reſidence ſufficient ; and he 
may be proſecuted in the dioceſe where 
he committed the offence, or otherwiſe 
there would be no remedy. Page 500 


Execution of a power. See Power, 
alſo Deeds, and the conſtruftion 
and operation of them. 


Executo2 and Adminiſtratoꝛ. See titles 
Bond, Expoſition of Mozds, Tru- 
under title Legacy the diviſion of 
Abatement and refunding of Le- 
gacies, Decree. 


Where a man purchaſes a leaſehold eſtate 
from an executor, it ceaſes to be a truſt 
on the land; for where money is want- 
ing an executor muſt ſell, 42 

Where a creditor of a teſtator accepts of 
an executor's bond, it is conſidered as a 
new ſecurity, for it ſhews he relies more 
on the executor's credit than the charge 
in the will. | EP Y 

An expreſs deviſe of an eſtate to an exe- 
cutor to ſell, or a charge on it for pay- 
ment of debts, without ſuch power, 

gives him an equal right to do it. 43 

Where an executor is alſo the truſtee for 
payment of debts, the aſſets ſhall ſtill 
be equitable, and not legal, and all the 
creditors muſt be paid pars paſſun. 50 

An adminiſtrator, though infolvent, muſt 
be a party to a bill for diſcovery of aſ- 
ſets. 51 

Where one executor 1s indebted to the 
teſtator by mortgage, if the co-execu- 
tors are apprehenſive he is inſolvent, - 
they ſhould bring a bill againſt him for 
ſale of the eſtate, and not for a fore- 
cloſure, becauſe being an executor has 
given him an intereſt in the W 

56 

Two perſons executors and truſtees under 

a will, would not prove the will, nor 
ſuffer the ceſtuy que truſt to take out let- 
ters of adminiſtration cum teſtamento an- 
nexo, till he had executed a deed, by 
which he was to pay a hundred pounds 
to one executor, and two hundred 
pounds to the other, within ſix months 

3 | after 
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after they ſhall have exhibited an inven- 
tory. Lord Hardwicke declared the 
deed was unduly obtained, and decreed 
no allowance ſhould be made for the 
ſum of 1007. and 2001. to the plain- 
riffs. Page 58 
. An admmiſtration taken out here will not 
extend to the colonies in America, but 
an agent there, who gets in aſſets under 
the exemplification of a probate, 1s 


| 


equally chargeable as if the executor 
got them in himſelf, 63 
A debtor leaves a creditor by note payable 
.on demand his executor; this court 


An executor before probate may ſo far act 
as to get in and receive his teſtator's 
eſtate, or releaſe debts, or even bring 
actions for them. Page 125 

Though executors have a year to pay le- 
gacies, yet that does not extend to 
debts, but they are liable to be ſued 
the moment after the teſtator's death. 

| OI 

An executor by an eſtabliſhed rule of ws 

may retain to pay his own debt, but is 
not obliged to take in part, where there 
is not aſſets enough to pay the whole. 


411 


will not allow him intereſt for it, be- | A proviſion out of a real eſtate for one 


cauſe he may turn money to his own 
advantage, which. is coming 1n by the 
teſtator's aſſets. 106 
Though executors are not to pay coſts, 
yet they ſhall not, be allowed any, be- 
cauſe they are ſuppoſed. to reimburſe 


account kept by them. 108 
Where the repreſentative of an inteſtate is 
| ſeeking to give preference by confeſſing 
Judgments, the court will give the 
plaintiff leave to proceed at law to re- 
cover judgment with a ceſſet executio, 
and in this court, for a diſcovery and 
account of aſſets. 119 
Though an adminiſtration is not taken out 
till after the filing of the bill, yet if 
procured before a cauſe comes to a 
hearing in equity, it is ſufficient, other- 

. wiſe at law, becauſe there the defendant 
may crave oyer of the letters of admini- 
ſtration. 120 
If an executor, for the benefit of the teſ- 
tator's eſtate, ſhould inveſt part of it 
in the funds, or transfer money from 
one ſtock to another, this 1s not a con- 
verſion, but you may ſtill follow it as 
much as if it continued in the fame 
condition as at the teſtator's death. 139 
A wife who was an executrix was reſtrained 
from getting in the aſſets of a teſtator, 
her huſband being in the Weſt-Indies, 
and not amenable to the proceſs of this 
court. 213 
A receiver appointed to collect in aſſets, 
and to bring actions in the name of 
an executrix, muſt give ſecurity to in- 
demnify the - executrix on account of 
ſuch actions. 213 


of 


F 


themſelves by the credit they take in the 


executrix will not bar her, neither will 
ſpecifick legacies given to one, bar 
either of the reſidue in the perſonal 
eſtate, but are put in only to give one 
a preference of the other. 626 
A teſtator may give an executor the per- 
ſonal | eſtate as à legacy, and exempt 
from debts. 626 


How to account. 


It being an expreſs condition of .an execu- 
tor's taking himſelf. under a will that he 
ſhould diſcharge the legacies within a 
year after the teſtatrix's death, he paid 
into the hands of te three children of P. 
their legacies of 1007. each; the eldeſt 
ſixteen, the ſecond fourteen, and the 
youngeſt nine years of age, at the time 
the father embezilled the money; the 
children by their bill demanded a re- 
payment. Lord Hardwicke held at firſt, 
that as the executor made this pay- 
ment to ſave a forfeiture of what he 
himſelf took under the will, he ought 
not to pay it over again; but afterwards 
thinking it a doubtful point, recom- 
mended it to the executor to give the 
children ſomething, who agreeing to pay 
30 J. to be divided amongſt the three, 

they were ordered to releaſe their lega- 
cies. | 80 

The rule laid down by Lord Cowper in the 
caſe of Dagley verſus Tolferry, 1 Wwms. 
285. that in all caſes where executors pay 
infants legacies to fathers they ſhall be paid 
over again, Lord Hardwicke declared he 
thought was too ſtrict, 81 


2 Though 


Though the perſon is come of age, during 
whoſe infancy the will appointed an 
executor durante minore ætate, yet if the 
executor durante, c. has not collected 
in the whole eſtate, he muſt be brought 
before the court. Page 121 


In what caſes an executor ſhall or ſhall not | 


be a truſtee, 


Where there is any declaration that ex- 
ecutors are but truſtees, or if they have 
particular legacies given to them, the 
rule of the court of Chancery is, that 
the refidue ſhall be conſidered as undiſ- 
poſed. 18 


Where a teſtator appoints a perſon execu- | 


tor, it is giving him the reſidue, unleſs 
he has a particular legacy, and the tame 
rule holds in the eccleſiaſtical court. 46 
A legacy given directly to B. or to A. in 
truſt for B. is the ſame thing, and equally 
excludes the reſidue. 47 
Where a reſidue is given to an executor 
for life, it implies a negative that he 
ſhall not have it for any longer term. 47 
Where the reſidue is undiſpoſed, and a 
teſtatrix has always declared the next 
of kin ſhall have nothing, the executors, 
though they are legatees, ſhall have the 
reſidue notwithſtanding, 68 
The court, with reſpect to the reſidue, will 
depart from their general rules in favour 
of the next of kin, where the teſtator's 
intention 1s proved to be againſt * 
ä 9 
If the court is ſatisfied the next of kin were 
not intended to have the reſidue, the 
executor muſt have it of courſe, for 
there is no medium between them and 
executors, 69 
A teſtator gives the reſidue of his eſtate to 
his executrix, or to her heirs, executors, 
adminiſtrators or aſſigns; ſhe died in his 
life-time; the court held it was given 
her as executrix, and ſhe dying before 
the teſtatos, he is dead as to the 7 
| 8 
At law a legacy does not veſt in the lega- 
tee till the executor's aſſent ; but here 
he will be decreed to deliver the ſpecific 


legacies according to the will, being | 


conſidered in this court as a bare truſtee 
for legatees. 77 
Vo I. II. 
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Expoſition of TH997s, See titles Con- 
dition, Contingent Vemainder, 
Truſt, Till, Heir, the diviſion De- 
viſe under title Aill, Moꝛds. 


The word eftate in a will is ſufficient to 
paſs not only the land, but the intereſt 
the teſtator has in it likewiſe. Page 38 

A deviſe of plate, jewels, linen, houſhold 
goods, and coach end horſes, will be 
confined to things of the ſame nature : 
goldſmiths notes, and bank-bills, do 
not paſs by thofe words. 103 

A teſtator having divided his perſonal 
eſtate into eight ſhares, gave four parts 
to his niece Buffar and the children born 
of ber body; the plaintiff was born after 
the will was made, and Mrs. Buffar 
dies in the teſtator's life-time ; this is 
not a lapſed legacy, for ſhe did not take 
an eſtate-tail , but as a joint-tenant with 
the plaintiff, and as ſhe is dead, be takes 
the whole by ſurvivorſhip. 220 

Children are words of purchaſe, and not 
of limitation, except it is to comply 
with a teſtator's intention, and it can 
take effect no other way. 222 

K. by his will ſays, I make D. my fole 
heir and executrix, and if ſhe dies with- 
out iſſue, hen to go to Lord George 
Beauclerk : D. levied a fine and ſuffered 

a recovery of the real eſtate, and inſiſts 
ſhe has an abſolute right both to the 
real and perſonal eſtates of the teſtator, 
and not obliged to account. Lord Hard- 
wicke beld the limitation cover was void, 
and cannot be confined to the defendant's 
dying without iſſue living at the time of 

Her deceaſe, and diſmiſſed the bill. 308 

Then, in the grammatical ſenſe, is an ad- 
verb of time, but in limitations of 
eſtates, and framing contingencies, it 
is a word of reference, and relates to 
the determination of the firſt limitation 
in the eſtate when the contingency 
ariſes. 311 

According to Lord Hardwicke's note of 
Forth and Chapman, Lord Macclesfield 
held that the words leave no iſſue, muſt 
relate to the time of the deaths of the 
teſtator's two nephews William and 
Walter, and could not be extended to a 


dying, without iſſue generally. 313 
E 7. I. 
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7. H. gives 300 J. by his will to be paid 
to his grandſon T. P. if he lived to be 
21, and in caſe he died before, then to 

the other child or children of his daugh- 
ter M. P. equally arriving at ſuch age. 
T. P. died before 21, and no child of 
M. P. was born or living at the teſtator's 
death. The grandchildren born after the 
death of T. H. are intitled to the 500! 


for not being in eſſe in bis life-time, be muſt | 


. have had in view the future children of 
his daughter, Page 329 
The words equally arriving at the age of 21 
making it doubtful whether any thing 

_ veſted till 21, the court directed the 
500 l. to be put out to intereſt, and paid 
in the mean time to the teſtator's ſon ; ; 
but if the child or children of P. arrived 
at their ages of 21. then the 500/. to 
be paid to them, and intereſt from the 
time it became payable. 330 
The word repriſes, is of uncertain ſignifi- 
cation ; but ought to be conſtrued /e- 


— ſubjeftam materiam. 345 


CowelPs Interpreter, and Blount's Law Dic- 
_ tionary, explain the meaning of repriſes; 
but Spelman, who is a far better anti- 
quary than either of them, has not the 
word in all his Gloſſary. 545 
A direction in a will, that the intereſt, 
with the principal of the reſidue of a te- 
ſtratrix's real and perſonal eſtate, ſhall 
be ſettled on her daughter, or the heirs 


fit, will not empower them to give it 
from the daughter to the grandchildren; 
for in this caſe the word or muſt be con- 
ſtrued and, in order to put a reaſonable 
conſtruction on the will. 643 


Faio2 and P2incipal. 


W HERE a factor makes an agree- 
ment for the hire of a ſhip with 
the maſter on his own account for 48 J. 
a month, and not on the part of the 
merchants his principals, they are not 
liable, nor their s put on board to 
ſatisfy the maſter's demand, but they 
are liable to pay the factor the freight 
for the cargo; and as he was bound by 


the charty-party, which you the maſter 

a ef. ger lien on the s he has a 

t to be paid in the op place, before 

* aſſignees of a factor under a eom- 
miſſion of bankruptcy againſt him,-who 
ſtand only in the place of the bankrupt, 
Page 62 l 

If a factor becomes bankrupt, and the 
merchant's goods are not mixed with 
his, they ſhall have them. 623 
Whoever lets his ſhip to hire, muſt: take 
care the hirer is fubſtantial ; for if he be 
not competent, the maſter muſt ſuffer 


for his neglect. > ÞInI623 
To pay cuftoms or for ſalvage a factor" may 


detain goods. | 94623 


Father and Son. See titles 5 Fraud, 
Oxandchikd, Court of hen 
Purchaſe, Wtneks. 8 


An agreement ten a chüd and a fa- 
ther to alter the limitations under a ſet- 
tlement, will not be ſet aſide, on pre- 
tence of a ſon's being drawn in by the 
father's power and authority. 85 
A arent's duty to provide for all his chil- 
ren will extend to poſthumous ones. 
Where a father tenant for life, draws in a 
ſon tenant in tail, to join in a convey- 
ance which would deſtroy his remamder, 
this court on very ſlender evidence of 
ſuch a practice in a father will relieve 
the ſon ; for ſuch an attempt in a father 

is a plain fraud upon the cuſtom.” 161 
Lord Chancellor Xing, in the caſe of Gliſſen 
verſus Ogden, refuſed to give relief on a 

| conveyance obtained by a father from 
2 child, as thinking it a fair bargain; 
but the Lords upon an appeal in March 
1731. laid great weight on the circum- 
ſtance of the conveyance being obtained 
by a father from his daughter in diſtreſs, 
and reverſed the decree. 258 
The defendant's late father gave a judg- 
ment to the plaintiff's teſtator for 1200. 

a ſettlement ſet up in bar, made after 
the marriage of the defendant's father 
and mother in 1694. in which the father 
was tenant for life, the mother tenant 
for life, and the defendant firſt tenant 
in tail; in 1700. the father purchaſed 
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A. per annum jointly with the defendant, 
- to them and their heirs; in 1708. he 
made another joint purchaſe with his 
voungeſt ſon of 5 J. per annum, and ſet- 
tiled it as a proviſion for his younger 
children, paid the purchaſe money for 
both the eſtates, and continued in poſ- 
ſeſſion to his death in 1735. the plaintiff 
_ inſiſting that all the eſtates are ſubject to 


the judgment, and that the ſettlement 


being after marriage was voluntary, 
brought his bill to have ſatisfaction out 
; off the eſtates of the conuſor of the judg- 
ment. A creditor on the circumſtances 
of this caſe was decreed to be let in upon 
the eſtates jointly purchaſed by the fa- 
ther and his ſons, and a moiety of each 
directed to be ſold, and the money ari- 
ſing therefrom to be applied to the ſa- 
tis faction of this judgment. Page 477 
Though the father pays the whole con- 
ſideration, yet if the purchaſe is made 
in the name of a younger ſon, the heir 
cannot maintain it as a truſt for the fa- 
ther. 480 


Though it may be proper fare deciſis, yet 


Lord Hardwicke thought the caſes had 
gone full far enough in favour of ad- 
vancements, and that he ought not to 

_ carry it further. 480 
The reaſon why a purchaſe in the ſon's 
. name, though the poſſeſſion continued 
in the father, has been held an advance- 
ment of the ſon, is, becauſe the father 
was his natural guardian during his mi- 
nority. 480 

A purchaſe in the names of father and ſon, 
43 joint-tenants, is no advancement of 
the ſon, as it does not anſwer the pur- 
poſe, for till a diviſion the father has 
the poſſeſſion of the whole, and even 
after it a moiety, beſides the chance of 
the other moiety by ſurvivorſhip. 480 


Fee-farm Rent. see title Diſtreſs 
and Rent. 


Fee-ſimple and Fee-tafl. See Eſtates. 


Fine. See title Covenant. 


| A covenant in a mo deed by a huſ- 
band and wife in 1692. to levy a fine in 


the Eaſter term following, but was not 
levied till Trinity term 1695 for 101. 
more they join in a conveyance of the 
equity of redemption, and covenant the 
fine heretofore levied, ſhould be to the 
uſes of this deed. The covenant in 
1695. held to be and binding on 
the huſband and wife, and that the for- 
mer deed might be laid out of the calc, 
as the covenant under it for levying the 
fine in Eaſter term was not ſtrictly pur- 
ſued. Page 79 
Tenant for years, at will, or at ſufferance, 
cannot by fine deveſt an eſtate and turn 
it to a right. 240 
If a ab his right by a legal bar, 
he can have no remedy. 240 
Though in a fine there are often more 
parcels of land than belong to the co- 
nuſor, yet a court of equity will reſtrain 

it to ſuch lands as really belong to him. 

| 241 

Where a fine and non-claim is levied by 
one who got poſſeſſion under a forged 
deed, a court of equity will decree 
againſt the fine. 381 
Where tenants give a conditional poſſeſſion 
only, provided they may pay their rents 
to a third perſon, till a ſuit is deter- 
mined, a fine levied under ſuch a poſ- 
ſeſſion will not be ſuffered to ſtand. 390 
Should ſuch a fine prevail, what is ſaid 
to be a ſolemn act and the end of all 
controverſies, would ceaſe to be fo, and 
introductory of numerous frauds ; even 
at law fines will be ſet aſide for fraud ; 
as in the caſe of a tenant for years. 390 
If a perſon purchaſes an eſtate, which he 
ſees has a defect upon the face of the 

| deed, yet a fine will be a bar; for that 
defect is the very occaſion of levying the 
fine. | 631 

A perſon who purchaſes from a truſtee who 
levies a fine, is as much a truſtee as he 
was; the ſame as to a grantee of a 
mortgagee, his fine will not diſcharge 
the equity of redemption. 631 
The operation of a fine and non-claim 1s 
not by turning it into a right, but it is 
by force of the bar ariſing from the ſta- 
tute of non- claims. 7 631 
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Forfefture. Sce title Reſtraint on 
Marriage, a ſubdiviſion under title | 
Marriage, Condition. | 


Where there is a condition annexed by a 
will to a deviſe of real or perſonal eſtate, 

and no notice required to be given, un- 
leſs the legatees perform the condition 
they cannot be intitled, and where there 

is a deviſe over, a forfeiture incurs. | 
Page 616 


Fraud, See titles Heir, and Anceſtoz, 
Marriage, Agreement under Hand, 
Attomey and Solicitoz, Baron and 
Feme, Bonds, Catching Bargain 
under title Heir, Colluſion. Tovin, | 
Concealment, Deeds, Executozs, 

- Impoſition, Account, Charitable 


Cozpozation, Will, Father and 


Don. 


A note of hand at the beginning of it, 
was mentioned to be for 20. borrowed 
and received; but at the latter end, 
were theſe words, which I promiſe never 
to pay. Lord Chief Juſtice Parker held, 

the plaintiff in the adion was well in- 

titled to recover the 201. upon the lend- 
ing on one fide, and the borrowing on 
the other, notwithſtanding the words 
in the concluſion of the note. 32 

Where money 1s lent to two perſons, and | 
either through fraud, or want of ſkill, | 
the bond is made a joint only, inſtead 
of a joint and ſeveral bond, theſe are 
heads of equity on which the court al- 
ways relieves. 33 

Where a mortgagee was preſent whilſt a 
mortgagor was in treaty for his ſon's 
marriage, and fraudulently concealed 
his mortgage, the court decreed the 
fon, the wife, and the iſſue, ſhould 
hold the lands againſt the mortgagee 
and his heirs. ' 49 

Where a perſon advancing money, refuſes 
after an abſolute conveyance, to execute 
a defeaſance, this court will relieve 
againſt the fraud. 99 

In a caſe of fraud, the evidence of a per | 
ſon who joined 1n granting and convey- 
ing away her eſtate was admitted, though 


— — 


it invalidated her right to the eſtate 
ſhe had ſo granted and conyeyed. Page 
228 

Where a father obtained an abſolute con- 
veyance from a daughter, in order to 
anſwer one particular purpoſe, and  af- 
terwards makes uſe of it for another, 
this court will relieve under the head 
of fraud. 254 
The plaintiff, as heir at law to Sir John 
Lee, brought a bill to ſet aſide a con- 
veyance of the eſtate of the defendant, 
on a ſuggeſtion of fraud, impoſition, 
and undue influence: Lord Herdeicke 
held, the plaintiff ought to be relieved, 
and decreed the deed ſhould be deli- 
vered, and poſſeſſion of the eſtate like- - 
wiſe given him. 324 
Settled ever ſince the caſe of Poi and 
Andrews, that a, will cannot be ſet aſide 
for fraud here, becauſe where it is a 
will of perſonal. eftate, it may be ſet 
aſide in the eccleſiaſtical court, and a 
will of real eſtate at law. 324 
Not reading a deed to a perſon in the 
rough draft before the execution, nor in 
the ingroſſment at the time it was exe- 
cuted, is a badge of fraud. 327 
E. making T. believe the grant of a ſtew- 
ardſhip was ſo drawn, that he might 
revoke it at pleaſure, whilſt E. had 
taken it to himſelf and his heirs; the 
court held, that E. having abuſed the 
truſt repoſed in him, and manifeſtly 
intending to get the eſtate into his own 
hands, the grant of the ſtewardſhip muſt 
be delivered up, and 7. mutt have his 
full coſts of ſuit. 332 
Fraud is what is done in ſecret, and 
where there is a concealment from the 


party in a matter which concerns him 
in intereſt. 561 


Frauds and Perjurfes. See Agree⸗ 
ment. 


Free Bench. See title Dower. 


The father of the plaintiff's huſband 
bought cuſtomary freehold lands, which 
were conveyed to him and D. and the 
heirs of the father, who dies, after de- 
viſing the lands to his fon in ha Fog 

| 6 
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dies; living D. the plaintiff lays the 
cuſtom for the whole as her free 


bench. Lord Hardwicke ſaid, this was 


2 demand of cuſtomary dower out of the 


truſt of a freehold eſtate, and diſmiſſed 


Page 25 


ber bill. 
It is a dying ſeiſed of the huſband, and 
not a ſeiſin during coverture, intitles 
the widow to her free bench. 


Freehold, things fired thereto: See 
alſo Matters comtroverted betwirt 


326 


the Deir and Executoz under title 


Pelr. 


— it. Mon. _ 4 8 


Game and Same keeper. See title 
unqualified perſon ſhooting a 


Bond. 
A 
game-keeper's dog will juſtify a 
judge in directing conſiderable damages. 


192 


Bonds taken for the preſervation of the 
game, and to prevent poaching, are for 
the benefit of the obligor, as this ſort 
of idleneſs leads to worſe conſequences. 

193 

There is no act of parliament which di 
rects taking bonds in this particular 
caſe, but the acts which relate to the 
cuſtoms, and the act 5 G. 1. c. 15. a- 
gainſt deer- ſtealing directs ſuch bonds, 
ſo that the doing of it is not malum in 
2. 

ria bonds are not intended as a bare 
ſecurity that the obligor ſhall not offend 
for the future, but are by way of ſtated 
damages between the parties. 193 

Fiſhing with an angling rod 1s not poach- 
ing, nor was it ever ſo eſteemed. 194 


Gaming. 


A motion for further time to redeem a 
mortgage, and that it ſhould ſtand as a 
ſecurity only for what was bona fide ad- 
vanced, but forfeited as to what was won 
at play: Lord Hardwicke ſaid, as Mr. 


193 | 


Fleetwood in a former cauſe, where he 


might have done it did not inſiſt on a 


Vol. II. 


redemption, the forecloſures could not 
regularly, be kept open, but on the 
whole circumſtances allowed three 
months, Page 467 
The inforcing the gaming act is of great 
conſequence to the public, and not 
confined merely to the intereſt of pri- 
vate perſons. 467 
Though gameſters call them debts of bo- 
nour, yet this court thinks it falſe ho- 
nour, and that the perſon who informs 


and diſcovers theſe practices has done a 
meritorious act, 467 


| Gꝛandchildꝛen. See title Expoſition 


of Mozds. 


A parent is bound by nature to ſupport a 
child ; but this has not been extended 


to grandchildren, and therefore not in- 
titled to intereſt. 330 


Guatdfan. See ticles Inkants, Main⸗ 
tenance, 


Though there be no cauſe dependin 
there may be an application to the 
court in the caſe of guardianſhip of 
children. | 14 

A 1 guardianſhip is not aſſign- 
able. I 

If a guardian purchaſes his ward's eu 
immediately upon his coming of age, 
though it carries ſuſpicion with it, yet 
if he gave the full conſideration, it is 
not voluntary, nor can it be ſet aſide. 


15 


Habeas Cozpus. See title Certiozari. 


Habeas corpus and a certiorari differ; 

that removes the body cum cauſa, and 
you declare de novo in the ſuperior 
court; but on a certiorari you muſt 
proceed on the record, as it ſtands when 
removed. 317 


% > Petr 


— 


Vel rand Ancetkoz. See title Aﬀets, 


An heir is intitled to his coſts, for it is 
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Mil, Specific Legacies. 


The heir at law does not want an expreſs 
intention to take by a will, though it 
is otherwiſe with regard to a deed 

Page 131 

An heir at law is as much at liberty to in- 

validate the will, as the deviſee to eſta- 
bliſh it; and ſuch a ſuit is to all intents 

a lis pendens. 174 

If an heir conveys an eſtate to a ſtranger 
whilſt there is a ſuit for eſtabliſhing a a 
will, and it is afterwards eſtabliſhed, the 

grantee of the heir is bound. 175 

If an heir at law in a fait to eſtabliſh a will, 
—.— to ſet it aſide, he ſhall have the 

nefit of the evidence in that cavic 

- againſt a purchaſer pendente lite. 175 

An heir muſt be charged in be debet as 

well as the detinet, and before the ſta- 
tute of jeofails, it would have been 
error if otherwiſe z which ſhews he is to 

de conſidered as a debtor. © © 205 

If judgment be by default againſt an execu- 
tor, it can only be de bonis teſtatoris; 

but if againſt che heir it may be de Bonis 

pPropriis. | 205 

Though a perſon has an intention to difin- 

herit his heir, yet if it was owing to 

fraud and impoſition, this will fetch 

back and reveſt it in the heir. 327 


ML. 


the law which caſts the deſcent upon 
him; otherwiſe as to an executor, be- 
cauſe he may renounce. 408 
A bare intention, or even negative words, 
will not exclude an heir at law from in- 


ſiſting on a reſulting truſt. 566 
A man by empowering other perſons to 


diſpoſe of his eſtate, diſinherits his heir, 


as much as by his own actual diſpoſition. 
| „ 
Where a teſtator ſays, I will my heir ſhall | 


ſell the land, without mentioning for 
what purpoſe, he is not obliged to fell; 
but if he appoints his executor to ſell, it 
is turned into perſonal aſſets, and leaves 
no reſulting truſt in the heir. 568 


0 


Matters controverted between the 
tles Aſſets marſhalted, and in what 
oder Debts are to be paid, bod 
Bond. | E | 


All my freehold lands in the tenure of 
the widow L. and the reſidue of my 
eſtate, conſiſting in ready money, plate, 
jewels, leaſes, judgments mortgages, 
Sc. or in any other thing whereſoever 
or whatſoever, I give to A. H. or her 
aſſigns for ever. The court will intend 
an inteſtacy in favour of the heir at law, 

' unleſs there is a clear intention to paſs the 
real eſtate. Page 102 

Where an heir at law will bring a bill to 
ſet aſide a will for inſanity, inſtead of an 
ejectment, he ſhall pay coſts if he fails. 

2 

Where an heir is brought before the on 
as a defendant, and an iflue at law is 
directed to try the fraud or inſanity of 
the teſtator, though he fails in overturn- 

ing the will, the court will not give coſts 
againſt him, but very often allows the 

heir his coſts. 424 

Before the ſtatute of fraudulent deviſes an 
heir would have had the aid of the per- 
ſonal eſtate in eafe of- the real, but if 
there was no perſonal, is not intitled to 
a contribution from the deviſee. 432 


Heir. See Bargains catching. 


Hotchpot. See Cuſtom of London. 


V. on his ſon's marriage ſettled 5000 /. 
old and new annuities on himſelf for 
life, then on Wi's wife for life, remain- 
der to his ſon for life, with remainder 
to his intended wife for life, with re- 
mainder to the iſſue of the marriage: 
Not only ſo much as bis eftate for life in 
theſe annuities is valued at, but the whole 
5000 l. muſt be brought into botchpot-be- 
fore the Jon can be admitted to a ſbare of 
ei perſonal eſtate who died inteftate. 625 
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A ſchool boy contracts _— : 
Burgundy, Champaign, Claret, &c. wit 
5 2 victualler in the ſpace of five 


s conſidered as ſuch. 5 
If an infact takes up goods before, and 

gives a note for them after he comes of 
age, provided there be no fraud, it is 
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80 


of another; but the rule is not fo large 


as to extend to every voluntary couvey- 
auc. A 


Page 256 


- Incumbzance. See Securities: 


A prior creditor who buys in a puiſne in- 
. cum brance,. though he did not give the 
full value, ſhall be allewed the whole; 


otherwiſe as to à truſtee, agent, heir at 


law, or executor, who ſhall be allowed no 


more than what they gave for ſuch in- 
cum brance. 34 


Infant. See title Guardian, Dittri⸗ 


bution, Executoꝛ under diviſion how 
to account, Mit nes, Maintenance, 
Aniwer. 0 n | 


— Children havo 2 natural right to the care 


of their mother. 315 
a debt of 59 J. for 


months time; in a few days after he came 
of age, G. prevails on him to give a note 
for the 597. without producing any ac- 
count, or delivering him a bill. The 
coiert ap- 
creed the note to be delivered up to be can- 
celled. : 34 


There is no difference either in law or 
equity between an infant of 16 or 17 
and one turned of 20 N latter 2 
paſed upon, equally relievable with t 

for ull an infant attains 2x he | 


r, 


3 


ood at law. 35 


— 


with an infant before he comes of age, 
and a note of hand is taken from him 
immediately on his coming of age, the 


| 


| 


1 the circumſtances of the caſe de- 


Where an unconſcionable bargain is made 


| 


A 


It 


If 


| 


855 


die before he arrives at 21. 


caurt on a bill brought even by the ex- | 


ſa mere. | 
Though a witneſs be an infant, her tender 


_ voidable at his election. 


Where there is an application to the 


ecutor will order it to be cancelled : for 
attempting thus to fubftiantiate ſuch a 
begin made with an infant, during 
his infancy, is a principal ingredient 
with a court to relieve, Page 25 


Where a mother ſecretes her children who 


are infants, ſervice of a fubpena on her 
is ſuthcieat, as ſhe is the natural guar- 
dian of the children. 
child in ventre ſa mere is in rerum natura, 
and is as much one, as if born in the fa- 
ther's life-rime. 117 


This court will grant an injunction to ſtay 


waſte, in favour of an infant in ventro 
117 


years will not invalidate. her evidence; 
for circumſtances of diſtreſs make as 
great an impreſſion on a young mind as 
an old one. 345 
an infant, who contracted a debt during 
his minority, ſhews his conſent to it by 
confirming it after he comes of age, it 
will effectually bind him, though it was 
24 

a plaintiff who is of age does not . 
it is an admiſſion of the facts in the an- 
ſwer; but an infant can admit nothing, 
and therefore his not replying does not 
affect him. 377 
court 
to lay out an infant's perſonal 
eſtate in land, if he dies before 21, or 
does not approve of the purchaſe when 
he comes of age, the property will not 
alter. - 043 


Infants when of age are intitled to put in 


a new anſwer; and if they can, to make 
a better defence. 31 


At law, the courts in ſome caſes will admit 


the parol to «emur, even where the ſuit 
is brought by the infant as demandant. 


631 


This court has in ſome few inſtances given 


an infant, where he was a plaintiff, a day, 
to ſhew cauſe, but it mult be on extra- 
ordinary circumſtances. 531 
n infant is proper in applying to put in 
2 better anſwer, where be might not be 


able to come at the ſame evidence when 


he is of age; as the fact he wants to ex- 
amine to is of long r and the 
witneſſes conſequently very old, and may 
532 


Indick⸗ 


2 


EET, 
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| 
Indickment. 


In an indictment for keeping a common 


bawdy-houſe or gaming houſe, though | 


the charge is general, yet you may give 
particular facts in evidence. Page 339 
In an indictment f Barretry the defendant 
is intitled to a copy of the articles, which 
are to be inſiſted on againſt him at the 
trial. dns cM 340 


Injunckion. See titles Pines, TUaſte, 


The plaintiff through ſeveral meſne aſſign- 
ments, being in poſſeſſion of a right 
originally in the city of London of ſup- 

lying Southwark with water, prays an 
injunction to reſtrain the defendant from 
incroaching on his right, by raiſing en- 

' gines, laying pipes, &c. and to have 
ſt eftabliſhed in this court: the defen- 
dant demurred to the bill, for that the 

« plaintiff ought firſt to have eſtabliſhed 

: tas right at law. Lord Hardwicke al- 

' Towwed the demurrer ; as the chance there 
was of the plaintiff's right falling to the 

ground at law, was a ſtrong reaſon for it. 

| 391 


Juſanity. See Lunatick, Spititual 
on Court. 

In an iſſue on non compos mentis you may 
give particular acts of madneſs in evi- 
daence, and not general only, that he is 
inſane. | 340 


Juſurance. 


Whilſt a ſhip is preparing for a voyage up- 
on which it is inſured, the inſurer is 
liable; but if the voyage is laid aſide, | 
and the ſhip lies by for five, ſix or feven 
years, with the owner's privity, the in- 
ſurer 1s not hable. 359 
is neceſſary the party injured ſhould have 
an intereſt or property in the houſe in- 
ſured at the time the policy 1s made out, 
and at the time the fire happens; and 
therefore after the leaſe of the houſe ex- 
pired, the inſured's aſſigning the policy 
| 


1 


does not oblige the inſurers to make 
good the loſs to the aſſignee. Page 554 
The term in the books that treat of inſu- 
ring is averſio periculi, the intention be- 
ing to avert any damages or loſs the in- 
ſured might ſuſtain. 556 
Policies of inſurance are not aſſignable in 
their nature, nor intended to be aſſigned 
from one to another perſon, without the 
conſent of the office. 537 


Intention. See title Expoſition of 
- Wopws. 


A court of equity is more liberal than a 
court of law 1n conſtruing words to make 
them agree with the intent of the party. 

| 581 


Intereſt of Money. See ticles Adm: 
niſtrato?2, Bonds, Annuity, Yozt- 
gage, Power, Jreland, Uſury. 


A. by will in 1699. creates a truſt term of 
21 years for the payment of debts. and 
legacies, to be paid within five years 
after his death, and by a codicil deviſes 
the ſame eſtates to truſtees and their heirs 
to pay the wife during her life 300 J. per 
ann. and with the ſurplus profits his 
debts and legacies : the teſtator's widow 
did not die till 1736. the queſtion. was, 
whether a legatee for 20/7. and a ſimple 
contract creditor for 76 J. 9s. are inti- 
tled to intereſt upon the legacy, and 
debt, and from what time ? It was held 
that intereſt on the legacy begun at the 
expiration of the five years, but on 
the debt from the time only it was aſ- 


| . certained by the Maſter's report, and 


confirmed in 1717. 108 
A legacy in it's nature carries intereſt, and 
there is no diſtinction between a rever- 
ſionary eſtate and any other. 110 
Lord Hardwicke declared he knew of no 
eneral rule, that on a truſt created for 

- 6 payment of debts, ſimple contract 
ones ſhall carry intereſt, 110 

A gift of 300 l. due upon a bond does 
not carry the intereſt incurred in the te- 
ſtator's life-time, becauſe it was doubtful 
what it might amount to, from the un- 
PLD certainty 
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certainty of the time the teſtator might | 


live after making his will. Page 112 
The court often decrees intereſt from the 
time the demand was liquidated, though 
the debt did dot carry intereſt in it's 
own nature. | 212 
It is the rule of this court to allow no more 
than 4 J. per cent. where the will does 
not mention intereſt on portions charged 
upon land, and has alſo been extended 
do the caſes of legacies and portions 
charged upon perſonal eſtate, 343 
Though there be no particular reſervation 
of intereſt by a decree, yet there is a di- 
retionary power in this court to allow 

it, upon ſpecial circumſtances. 440 
From 1725. the time Lord Chancellor 
King came to the great ſeal, the court 
have never directed more than 4 /. per 
cent. intereſt, under a decree to account 
for perſonal eſtate. 523 


Jointure. See title Taxes, 


If by any accident after the execution of 
a power there is an excels in the lands 
ſettled on the jointreſs, ſhe ſhall have 
the benefit: by parity of reaſon, if 
there is a deficiency by inundation or 
caſualties, ſhe muſt acquieſce under it. 

544 


Joint-tenants and Tenants in yon | 
Moꝛds, Diviſion, Deviſe under ti- | 
tle (ZI, Tenants in Common, | 


See titles 


mon. Expoſition 


Pꝛeſentation. 


Nothing but an actual alienation of a joint- 
tenancy can ſever it, the bare declara- 
tion of one of the parties to a deed that 
it ſhall be ſevered, is not ſufficient, 


vourite of a court of equity, though 
otherwiſe at law. 55 
A maxim in equity is altenatio rei proefer- 
tur juri accreſcendi, but it muſt be ac- 
tual, and not from implication only. 55 
The words, ſhare and ſhare alike, have 
been held theſe 200 years to make a 
tenancy in common. 122 


Vol. II. 


35 
A joint-tenancy is undoubtedly no fa- 


Lord Chief Juſtice Holt leaned ſtrongly to 
a joint-tenancy, but it is not favoured 
in courts of equity. Page 122 

The word reſpettively will ſeparate an 
eſtate, and make ic a tenancy in com- 
mon. 123 

On a bill for a partition between two 
joint-tenants, the plaintiff muſt ſhew a 
title in himſelf, and not alledge gene- 
rally, that he is in poſſeſſion of a moiety. 

380 


Ireland. See title Ontlawpy. 


Where the debt was contracted in England, 
but the bond taken for it in Ireland, to 
be paid at a certain time, and at 71. 
per cent. it ſhall carry Iriſh intereſt. 382 


Judge. 


It is a much greater reproach to a Judge 
to continue in his error than to retract 


It. 439 


| 


Judgments. See titles Securities, 
Moztgage, Bargain catching. 


Where a judgment is ſtill ſtanding out, 
and no ſatisfaction has been entered 
| upon record, this court will not meerly 
on a preſumption from length of time 
decree it to be ſatisfied, efpecially as 
the plaintiff here might have pleaded 
payment at law, on account of its being 
an old judgment, under the ſtatute for 
amendment of the law. 45 
If a perſon in cuſtody confeſſes a judg- 
ment, whilſt his council is attending, 
it will not be ſet aſide for dureſs. 193 
An action cf covenant brought, and an 
interlocutory judgment quod recuperet; 
before final judgment the teſtator dies, 
the execuror confeſſes a judgment to a 
bond creditor, he may plead it in bar 
to a ſcire facias on the action of cove- 
nant. 286 
G. H. in 1693. confeſſed a judgment, but 
it was not to take place till after the 
death of a woman who lived in 1726. 
the eſtate ſubject to this judgment de- 


ſcended to 7. II. who mortgaged it to 
8 the 


tthe defendant; and in 1721 became | 
bankrupt, five years before the judg- 
ment was to take place. Lord Hard- 
wicke bold, the repreſentative of the 
Judgment creditor, and not the aſſignee 
| — the commiſſion, is intitled to redeem 
the mortgage, and to have the eſtate of 
G. H. exonerated out of F. H.'s eſtate, if 


efficient. Page 440 


Lord Hardwicke in Stileman and A 


don, being of the ſame opinion he 
was at the former hearing, affirmed the 
decree he made on the 8th of December 
1748. l 
After a bond debt is turned into a judg- 
ment, the creditor cannot in the lite- 
time of the anceſtor bring any action 
upon the bond, nor againſt the heir, 
for it is intirely extinct; but he ſtill 
obtains a great advantage, as the judg- 
ment binds the land, and gives him the 
preference to all bond creditors. 609 
A court of equity will not oblige a judg- 
ment creditor to wait till he is paid out 
of the rents, but will accelerate the 
payment by directing a ſale. 610 


Jurisdiction. See titles Court, Court 
of Chancery, and Spititual Court. 


2 


Juſtices of Peace. 


. 


The power of the court of Chancery over | 


| Juſtices of peace is confined meerly to 
the putting them in commiſſion, and 
cannot puniſh them for male-behaviour, 
which 1s the province of the court of 
King's Bench only. 5 
Vagrants only, and not perſons of rank, 
are within the act 17G. 2. c. 5. / 20. 
that impowers juſtices of peace to take 
care of lunaticks. 52 


— JA 


* 


King. See titles P:crogative, Attain⸗ 
| der, Lunatick. 


N account with the King can be in 

the court of Exchequer only. 56 
. ſeiſed of an eſtate in te, deviſed it to 
his wife for life, and after her death to. 
ene Hacon to ſell, and in the firſt place 
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to pay debts and legaties, and the reſi 
due to the plaintiffs. Hacon who had 
a bare power is dead, and for want 
of heirs to F. the eſtate is eſcheated 
to the crown. The bill was brought 
againſt the Attorney General on bebalf of 
the crown, to have the will eftabliſhed'and 
eftate ſold; the court of Exchequer might do 
this, as it is a court f revenue, but it can. 
not be decreed here, and therefore Lord 
Chancellor diſmiſſed the bill. Page 223 
The father of L. had a mortgage in fee on 
Sir Witham Perkins's eſtate, who was at- 
tainted z the ſon of L. brought his bill 
to forecloſe, and made the Attorney 
General a party; the court would not 
decree a forecloſure againſt the crown, 
but directed the mortgagee ſhould: hold 
and enjoy till the crown thought proper 
to redeem the eſtate. 223 


— 


n 


—_> 


Law Books. See title Civil Law. 


1 Prattical Regifter in Chancery is 
not a book of authority, but it is 
better collected than moſt of the kind. 
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Leaſes and Covenants therein. See 
Eſtate fo2 Lite, Eſtate fo2 Pears 
under title Eſtate, Alignment. 


The court of Chancery will not decree a 
7 roars performance of covenants in 
dean and chapter leaſes of a long ſtand- 
ing, but will be left to their remedy: at 
law. | | 915 44 
Leſſees under deans and chapters preſerve 
the ſame deſcriptions in their leaſes ſince, 
as they did before the reſtraining ſta- 
tutes, for fear of incurring the penalties. 
MT 45 
R. N. the laſt life in a biſhop's leaſe, agrees 
with C. N. to ſurrender this leaſe on a 
* promiſe of the biſhop of V. to grant a 
new one for three lives, viz. for R.'N.'s 
life, C. N.'s life, and the ſon of C. N. and 
in conſideration of R. N.'s ſurrendering 
the old leaſe, it was agreed the new one 
ſhould be in truſt for the infant ſon of 
C. N. The whole purchaſe money was paid 
by C. N. to the biſhop, but the legal eſtate 


was 
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was! granted in the new leaſe to R. N. 


- and ms heirs, during his own life and the | 


hves of C. N. and his wife. C. N. af- 
ter the death of R. N. took upon him 
to diſpoſe of it. R. N. by a deed poll 
dated the day after the leaſe declares his 


intention to be, that C. MN. and his ſon, | 


Ahould- afrer his deceaſe hold to them 
and their heirs during the remainder of 
the term; Lord Hardwicke held R. N. 
had a valuable ſhare in the conſideration 


of the new leaſe, having given up his 


Intereſt in the old, and that having a 
right to declare the truſt, C. N. had his 
life only in the leaſe. Page 74 

A leſſee for 11 years at 140 J. rent, who 
had covenanted for himſelf, his execu- 
tors and adminiſtrators, but not ans, 
that he would not without the leſſor's 
conſent affign over the leaſe, becomes a 
bankrupt; H. the aſſignee under the 
commiſſion, enters on the farm, ſells off 
the crop and ſtock, pays the Michaelmas 
rent fot 1739. and the day before the 
next rent day aſſigns over the leaſe to 
R. The leſſor brought a bill to oblige 
H. to keep the leaſe during the term. 
It appearing in proef that R. never 

loughed or ſowed the land, never re- 
dec on the farm, but occupied it ra- 
ther as an agent, Lord Hardwicke held 
it to be a fraudulent tranſaction between 
H. and R. and decreed H. to anſwer the 
half year's rent due at Lady-day 1740. 
and the aſſignment to be ſet alide. 219 


The whole nomine pænæ for a leaſe to a te- 


nant to prevent his ploughing up old 
paſture ground ſhall be paid, and not 
at the rate of 57. fer cent. only on the 
rent reſerved, for the intention of it is 
to give the landlord ſome compenſation 
for the damage he has ſuſtained from 
the nature of his land being altered. 
oy 239 
B. after making his will, ſurrenders the 
college leafes he had deviſed by the will, 
and accepts two new leaſes, and pays 
2 large fine; the laſt was not ſealed with 
the college ſeal till after the death of the 
teſtator. Lord Hardwicke decreed that the 
leaſe actually renewed after the deviſe of 


it, was a revocation of that deviſe, other- | 


wiſe as to the leaſe not perfected for want 
e the college ſeal. 


993 | 


Where a teſtator expreſſes himſelf in the 
preſent tenſe, it relates to what is in be- 
ing at the time of making the will. 

IRE: Page 597 

If a teſtator who had deviſed an eſtate for 
lives ſurrenders it afterwards, and takes 
a new leaſe, it is a revocation. 597 

A deviſe of a leaſe, and of the right of 
renewal, carries both the leaſe and the 
right. 598 

Where a teſtator ſays, I give all my eſtate, 
right and intereſt I ſhall have to come 
m a college leaſe at the time of my 
death, though renewed after the will, 
it paſſes notwithſtanding. 599 

A republication of the will would not have 
alrered the caſe, becauſe the very thing 
itſelf was intirely annihilated. 599 


Legacy and Legatees. See titles Exe 
ecuto2 and Adminiſtratoz, Re- 
ſtraints on Marriage, Satfsfac- 
tion, Mill, Revocation of a (Ul. 


Where a legacy is a charge upon perſonal 
eſtate, this court will ſet apart a ſuffi- 
cient ſum to anſwer it, though not im- 
mediately payable. 58 

Where there are two executors, and a le- 
gacy is left to one for mourning for 
himſelf, his wife and children, he is not 
excluded, but ſhall have a moiety of 
the reſidue notwithſtanding. 222 

Where a firſt will charges real eſtate with 
legacies, and by a ſecond there are ge- 
neral pecuniary ones, though not exe- 
cured in form, yet the latter legacies 
will be equally a charge upon the land. 

276 

The perſonal eſtate veſts in the executor, 
and no legacy can come out of it with- 
out his conſent. 598 

As long as the fund itſelf exiſts upon 
which a legacy is charged, though it 
devolves either upon the heir or execu- 
tor, yet they take it ſubject to the 
charge. 605 


Specific Legacies. See titles Aſſets 
marſhalſed, &c. Civil Law. 


General pecuniary legatees are to be pre- 
ferred to an heir at law, a fortiori a 
; ſpecific 
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The gift of the reſidue which is totidem 


Lenacies-02 Portions veſted, lapſed 


A teſtator gives a part of his ſtock in trade 


- Thomas Condon by his will gives to each of 


ſpecific legatee of land; for it is a rule 
of law, that every deviſce is in nature 


of a purchaſer. Page 437 | 


Where the ſame ſpecific thing is given by 
two codicils, it can only be conſidered 
as a repetition. The ſame rule as to 

legacies of the like ſum, or of the like 
quantities or things, though given in 
different writings, unleſs it can be ſhewn 
it was the teſtator's intention to make 
them additions. 636 


Legacies of greater ſums, values or quan- 


tities, given by a laſt than by a firſt 
codicil, are not additional, but aug- 
mented ones. 636 
Legacies of leſs ſums or quantities, or 
values, given by the laſt than by the 
firſt codicil, are not additional, but 
ademptions, or diminutions pro _ 
3 
Where - another legacy is given for the 
| fame cauſe, though in different inſtru- 
ments, there ſhall not be .a double le- 
gacy 640 


verbis the ſame in the firſt and fourth 
codicil, makes it manifeſt the teſtatrix 
intended. to ſubſtitute one in the place 
of the other. 640 


8? ertinguilhed. 


to R. T. provided he attains 21, but if 
he dies before 21, remainder over to the 
plaintiffs; he died before that age; the 
adminiſtrator of K. J. is not intitled to 
the intermediate profits from the teſta- 
tor's to the infant's death. 41 


his two daughters T/abella and Diana 
r000 l. to be raiſed and paid to them 
immediately after the deceaſe of his wife 
out of the rents, Sc. of his manors, 
Fc. in Yorkſhire, or by ſale or mortgage 
with intereſt after the rate of 61. per 
cent. from the deceaſe of my wife until the 
ſaid ſums ſhall be duly paid. to my 
daughters, or their . reſpefive executors, 
aaminiſtrators or aſſigns; and in caſe ei- 
ther of his ſaid daughters died before 
him, then the ſurvivor, her executors, 
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| deviſed out of his ſaid lands to be raiſed, 
and the part of the daughter ſo dying 
ſhall not ceaſe or ſink into the eſtate, 
for the benefit of my heir, but ſhall re- 
main and be raiſed for the benefit of my 
ſurviving daughter. Page 127 
The teſtator died, and left only one fon 
and two daughters, Jabella and Diana, 
after his death Diana married Sir Wil. 
liam Lowther, and died in 1736. Anne 
the mother died in the year following; 
the huſband brings the bill to have the 
ſum of 10007. raiſed out of the eſtate 
charged: Lord Hardwicke was of opi- 
nion the 1000 J. ought to be raiſed. 128 
-It has been determined where a legacy up- 
on land depends on two contingencies, 
though one of them doth 8 
the legacy ſhall be raiſed. Where the 
poſtponing the time of payment of a 
a legacy has been owing to the circum- 
ſtances of the teſtator's eſtate, and not 
to the circumſtances of the legatees, that 
is not fo ſtrong a caſe for a legacy's 
ſinking into the eſtate, as where the 
poltponing the payment of it has ap- 
peared to have ariſen from circumſtances 
on the part of the legatee. 128 
An inference may be drawn in the plain- 
tiff's favour from the direction that the 
legacy ſhall be paid to the daughters, 
or their reſpectie executors, adminiſtrators 
and aſſigns. 128 
T. H. deviſes copyhold lands he had ſur- 
rendred to the uſe of his will, to his wife 
for life, and after his deceaſe to his ſon 
Stephen, till the defendant his grandſon 
attained the age of 23. and as ſoon as 
he attained that age gives it to him and 
his heirs, on condition that he pays Eli- 
zZabeth Hanceck 601. within two years 
after he attains 23. and in default of 
payment of the 60 J. then the teſtator 
gave Elizabeth Hancock a power to enter 
and receive the rents till the 60 J. was 
_ 507 
The teſtator died ſoon. after making his 
will; Elizabeth Hancock married the 
plaintiff, and lived till the defendant at- 
tained his age of 23. but died within 
2 years after he attained. that age. Lord 
Hardwicke decreed the 60 l. to be raiſed 
out of the copyhold lands, and to be 


Sc. was to receive all the ſums before | 


2 


paid to the plaintiff, 507 
Abate- 
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2 Abatement and refunding of Legacies, © 


Where a legacy is given to an executor 
generally, for his care and pains, it 
makes no difference; for if there is a 
deficiency of aſſets, he muſt abate in 

proportion with the other legatees. Page 

AY | | 891 

In what caſes a legacy ſhall or ſhall not be 

@ ſatisfafiion of a debt or other demand on 


. the leſtator's eſtates. See title Satil: 
faition. 


8. by a codicil, without any date, gives 


logo). a- piece to Mary and Sarah Ro 


bins; and if either die before their le- 
gacies are paid, the whole to the ſurvi- 
vor; each of the legacies directed to 
remain in the executors hands till le- 
gatees attain, 21. S. afterwards enters 
into two bonds, one to Mary and ano- 
ther to Sarah, reciting he was deſirous 
to provide for their maintenance; each 
of the bonds were in the penalty of 
. 4oool. for ſecuring 2000. provided 
they marry in his life-time, with his 
conſent, or in caſe they ſurvive him. 
As the principal ſums given by the 
bonds are upon two contingencies, they 
ougght not to be conſidered as a ſatiſ- 
faction of the legacies under the codicil. 

I 


A legacy to'a daughter under the will of | Calling a perſon an affidavit-man is libel- 


her father, was held to be ſatisfied by 
his giving her a marriage portion after- 
wards. 492 
A legacy left to a creditor is a ſatisfac- 
tion, if it is equal or exceeds the debt; 
 Qtherwiſe if given upon a contingency. 


| 493 


Surplus and . Refiduary Legatee, See title 

Executoz, and in what Caſe the 
.Executo2 ſhall be only a Truſtee 
_ fo2 the Surplus. 


It is ſettled, that wherever a legacy is gi- 
ven to an executor for his care and 


pains, he is, as to the reſidue, a tru- | 


ſtee only for the next of kin. 46 


Vor. Il. 


| 


| 


Limitation of Terms fo2 Pears, 


Ademption of a Legacy. See titles ADemp- 
tion, Satisfation. 


Letters. See titles Books, Merchants.- 


The loſing letters, which when written were 
not material, though they may become 
ſo afterwards, is no reflection upon a 
party. 1 Page 75 
A ſecond huſband having by letters in his 
life time, declared he was willing the 
daughter of his wife ſhould have her mo- 
ther's whole fortune; theſe letters, as 
he is dead, are not to be taken as a 
bare hint, but an appropriation of the 
fortune for the benefit of the daughter. 

| 181 

If a huſband indorſes a note given to him 
by the wife, as between him and the 
indorſee, it is good. 181 


Libel. See title Contempt. 


Whether a libel be publick or private, 
the method is to proceed at law; and 
this court has no cognizance of it, un- 
leſs it is in the caſe of a contempt, 
where it is an abuſe of their proceed- 


ings. | 469 


Printing initial letters will not protect a 


libeller, for that objection has been long 
got over. 470 


lous, for it means a man who is ready 
to ſwear on all occaſions, without any 
conuſance of the fact. 471 
Printing a brief before the cauſe comes on 
is a contempt, as it is prejudicing the 
world with regard to the merits. 472 
If a printer prints any thing that is libel- 
lous, it is no excuſe to ſay, that he had 
no knowledge of the contents. 472 
It is a mitigation of the printer's offence, 
if he will diſcover the perſon who 
brought the libel to him. 472 


See this title Ander Eſtate fo; Pears. 


Limitation. See Statyte ok Limita- 
tions. | 


8 


Limitation 
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Limitation of Eſtates. See title Per: 
| | ſonal Eſtates. | 


There is no authority can be produced 
where it has been held, that a limita- 
tion of perſonal eſtate ſhall be confined 
to a dying without iſſue living at the 
death of the firſt taker. Page 314 


| See titles Bonds, Baron ally 


If the court ſhould admit of a diſtinction 
between chattels real and perſonal, it 


would introduce confuſion. 314 


London. See Cuſtom of London. 


Lunatick. 


A perſon's keeping a commiſſion of lu- 
—— by — feveral years, without 
putting it into execution, is a contempt 
of the court, and will be diſcharged 
with coſts. 52 

The rules of judging here, and at law, 
in caſes of inſanity, are the ſame. 327 

A committee of a lunatick*s real eſtate 

may cut down timber for repairs. 407 

An inquiſition of lunacy is always admit- 
ted to be read, but is not concluſive 
evidence, for you may traverſe it. 412 

Where, before an inquiſition of lunacy, a 
perſon who was found a lunatick, has 
made a purchaſe, with the approbation 


of his only ſon; the court will not | 


change the diſpoſition that has been 
made of this ſum of money ; but the 
| purchaſe will ſtand. ; 412 
The court have allowed part of a lunatick's 
perſonal eftate to be laid out 1n repairs, 
and even upon improvements of his real 
eſtate. 414 
After the court of wards was taken away 
by act of parliament, the Juriſdiction 
over lunaticks and idiots reverted back 
to the court of chancery, to whom it 


originally belonged. 553 


f 
: 


_y 
. 


aa 4+ 


Maintenance, 


teme. 


Portions, 


T HE court, upon ex parte applica- 
| tions, may allow maintenance for an 
infant, where no cauſe is depending. 
N | | Page 315 
It is at the peril of a guardian in ſocage, 


what he applies for maintenance. 313 
pplications is 


The convenience in theſe a 
the inducement to perſons of worth to 
accept of the guardianſhip, where they 
have the ſanction of this court for every 
thing they do on account of mainte- 
nance. 316 

There being « borrowing and a lending 
in the caſe of a mortgage, the real eſtate 
is conſidered only as a pledge, and the 
perſonal is liable in the firſt place; but 
this rule has never been carried ſo far 
as to extend it to a proviſion in a ſet- 
tlement charged on real eſtate for main- 
tenance for a child during her mino- 


rity. 

The court, in the caſe of an elder * 
will direct the Maſter to make a larger 
proviſion for him, that he may be en- 
abled, as the head of the family, and 
the houſekeeper, to maintain the younger. 

447 


Marriage. See under titles Baron and 
Feme, Ademption, Agreements on 
marriage, ſee under title Agreement, 
Truſtee, Debts, Credito2 and 
Oebto!. | 


This court will not judge according to 
ſtrict rules of law, on a gift of land 
cauſa matrimonii prælocuti. 202 

If a perſon who makes addreſſes on a view 

of marriage, and a reaſonable expecta- 

tion of ſucceſs, gives preſents, and the 
lady deceives him afterwards, the pre- 
ſents ought to be returned, or the va- 

| lue of them allowed. 409 

But where made to introduce a perſon only 


to 4 woman's acquaintance, he is looked 
3 upon 
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upon in the light of an adventurer ; 
and if he loſes by the attempt, muſt 
take it for his pains, eſpecially where 
there is a Uiſproportion between the 
lady's fortune and his. Page 409 
E. B. by an agreement made on her fa- 
ther and. mother's marriage, was intitled 
to 60001. Mr. B. juſt before his marriage, 

_ ſigned a paper, whereby he agreed that 
every thing which ſhould come to Eli- 
zabeth by her father's death, ſhould go 
to them for their reſpective lives, and 
after the death of the ſurvivor, to the 
heirs of the body of Elizabeth by him 
begotten : The queſtion was, whether 
this agreement ſhould be carried into 
execution for the benefit of the eldeſt 
ſon, or on his being intitled to a very 
great eſtare under the grandfather's will, 
and B's you children having no 
proviſion, the court would conſtrue the 
paper ſo, that the whole ſhould go to 
them, or a viſion, at leaſt, made 
for them out of this fund: As this 
was a limitation to the heirs of the 
wife, it veſted in her only; and the 
huſband conſenting, Lord Hardwicke 

- decreed the 60001. to be ſettled on her 
younger children. 474 
A ſettlement after marriage 1s good, where 
the huſband was not indebted at the 
time, and the wife, when married, an 
infant. | 520 
Neither the huſband, nor a perſon ſtand- 
ing in his place, can have the wite's 
fortune, without making a proviſion. 
520 


Reſtraints on Marriage. See title Fog⸗ 
feiture. 


A father by his will ſays, I give the ſum 
of 10001. to my only daughter M. G. 
to be paid her at 21, or day of marriage, 


provided ſhe marry with the conſent of | 
my executors ; but in caſe ſhe dies be- 


fore the money become payable on the 
conditions aforeſaid, then I give the 
ſaid 10007. equally between my two 
younger ſons, and appoints four exe- 
Cutors. 16 
M. G. married contrary 
of her father's will, but all the execu- 
tors were dead before the marriage: 


to the directions 


M. G. held to be intitled to the 1000. 
under her father's will notwithſtanding, 
the death of the perſons whoſe conſent 
was neceſſary before the marriage being 
an excuſe. Page 16 
A mother by her will ſays, in cate my 
daughter M. G. ſhall marry before ſhe 
is 21, without the conſent of my exe- 

. cutor, under his hand firſt obtained, 
that then ſhe ſhall not be inlitled to any 
part of the legacies as I have herein left 
her, but that whole ſhare ſhall be di- 
vided amongſt my ſons; and appointed 
J. G. to be her {ole executor. 16 
The executor renounced the executorſhip 
in the moſt formal manner, in the 
eccleſiaſtical court; and on his renoun- 
cing, T. took out adminiſtration to the 
mother, with the will annexed. 17 
M. G. married without the conſent of the 
executor, or adminiſtrator: The mar- 
riage is a breach of the condition, and 
the portion forfeited, for the word" exe- 
cutor is deſcriptive of every perſon 
who ſhall be adminiſtrator, being a 
power not annexed to the office of 
executor, but independent from the 
reſt of his duty as executor. 18 
A. gives 2000 l. to Agnes his daughter, 
payable at her age of 21, ar marriage, 
if ſhe marries with the conſent of his 
executors , provided if either of the 
legatees die before their legacies berome 
payable, ſuch legacy to be divided be- 
tween the ſurvivor of her brother and 
ſiſters. Agnes married at 15, without 
the conſent of the executors. Mr. Ju- 
ſtice Parker held it to be a deviſe in 
terrorem, and that the legacy is veſted, 
as marriage, one of the contingencies, 
has happened. 184 
Whether a condition be precedent or ſub- 
ſequent, if in reſtraint of marriage, 
the court have always put a favourable 
conſtruction upon them, to prevent a 
forfeiture. 261 
Where there is no objection to the per- 
ſon or eſtate of the gentleman, who 
propoſes, and the young lady is her- 
{elf inclined to the match, truſtees 
ſhould conſider themſelves in the light 
of a parent, and readily come into a 
conſent. 261 


% 


Truſtees 


\ 
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Truſtees ſaying in a letter, wwe ſhall be obli- 
ged to conſent, for the happineſs of the 
lady will be conſtrued a preſent conſent. 
| | Page 265 

An executor brings a bill for the diſcovery 
of the defendant's marriage, who de- 
murs, for that if ſhe was to diſcover 
what is aſked, it would be a forfeiture 
of her legacy of 1500 J. as it is given 
conditionally, if ſhe marries with the 
conſent of the truſtees under the will. 
Lord Hardwicke allowed the demurrer, as 
ſhe cannot anſewer io the marriage without 
ſhewing at the ſame time it was againſt 

' conſent, | 392 
A huſband by will gave an eſtate to his 
wife whilſt ſhe contanued a widow, with 

a limitation over to another, in caſe of 
her ſecond marriage; the remainder- 
wan brought a bill for the diſcovery of 
the ſecond marriage, and ſhe demurred 
as ſubjecting her to a forfeiture. Lord 
'Talbot over- ruled the demurrer, as it was 
not a condition, but à limitation over of 
an eſtate, and therefore could not properly 
be called a forfeiture. 393 


Maſter in Chancery. Sce title Ac: 
count, Maſter's Repo2t. 


Where a cauſe is referred to a Maſter to 
take an account, the court looks on the 
reference as a ſubſequent proceeding 
beyond the bill and anfwer, and will 
diſmiſs the bill with coſts to be taxed. 
> OI 287 

It being referred to a Maſter to take an 
account between a mortgagor and mort- 
gagee under a bill of forecloſure, his 
report was confirmed in the year 1736. 
Lord Hardwicke diſmiſſed the deten- 
dant's petition for a bil! of review, as it 
appeared the defendant's agent, attorney 
and ſohcitor, attended the ſettling the 

account on his behalf before the Ma- 
ſter, which bound the party. 533 

Where the ſum is large, and the mortga- 
gee is forced to enter on the-eſtate, he 

 lubjects himſelf to an account, but the 

Maſter is not obliged for a ſmall ex- 

ceed of intereſt to apply it to ſink the 

principal, nor 1s. it an invariable rule, 

that in taking ſuch accounts, he muſt 

make annual Reſts, 
2 


53+. 


Maſter's Repozt. 


Upon exceptions to a Maſter's report you 
cannot read affidavits made ſubſequent 
to it, notwithſtanding the affidavits of 
the adverſe party were filed but the 
evening before the report. Page 21 

A bill referred to a Maſter for imperti- 
nence, he reports it pertinent; the de- 
fendant excepts generally, without ſpe- 
cifying the parts of the bill which are 
impertinent; the objection was over- 
ruled, as being irregular; for though 
the exception was taken in ſo general 
a manner, the party may go upon it, 
without pointing out particular paſſages, 
| | 182 

Where the error in a Maſter's report is 
owing to a party's not laying a material 
piece of evidence before him, the court 
will not direct him to review his report 
upon any other terms than the excep- 
tant's giving up his depoſit. 408 

A Maſter in taking an account may 
ſtate ſpecial matter, though he has no 
exprels direction from the decree to do 
it. 621 


Perchants. See titles Demurrer, 
Statute of Limitations, Faio2 
and J2incipal, | 


A point which materially concerns the 
merchants in general, will induce the 
court to continue an injunction. 229 

A merchant's copy book of letters has been 
allowed to be read, where a perſon who 
has the original letters refuſes to produce 
them. | 611 

Tranſactions with a foreign prince and his 

overnment, do not concern the trade 
of merchandize. 612 

A letter of attorney from one merchant to 
another, to get in debts, will not make 

the perſon ſo deputed a merchant within 
the exception of 21 Zac. 1. 613 


Mines. See tides Purchaſe, Purcha- 
ſer, and Purchaſe Money. 


Where the crown has only a bare reſerva- 
tion of royal mines, they cannot grant 
a 


y 
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a licence to any perſon to come upon 
another man's eſtate, and ſearch for ſuch 
mines; but when mines are once o 
ed, they can reſtrain the owner of the 
ſoil from working them, and can either 
work the mines themſelves, or grant a 
licence for others to work them. 
| Page 20 
If a perſon has only threatned to open 
mines, a plaintiff may certainly come 
into this court to reſtrain a defendant 
from doing it. 182 


Miſtakes, See title Baton and Feme. 


Miſtakes and miſapprehenſions in the draw- 
ers of deeds are as much a head of re- 
lief as fraud and impoſition. 203 

The inattention or laches of a married 
woman, cannot hurt her right. 545 


Modus. See Tithes. 


A modus to take part of the tithes for the 
whole has always been held a void cu- 
| Nom. | 138 


Honep. See che diviſion Deviſe, &c. 
under title Mill, Real Eſtate. 


3000 I. was veſted in truſtees for the pur- | 


2 following, viz. 2000 /. thereof to 
paid to the eldeſt ſon, and 10001. 


for the benefit of the younger children, | 


and agreed under articles before mar- 
riage-the 3000 J. ſhould be laid out in 
land, and the eſtate ſo purchaſed ſhall 
be to the ſame uſes, &c. and ſubject 
to the ſame conditions which are de- 
clared concerning the 3000 J. Decreed 
that the lands fhatl be taken as money, the 
laying. it out upon real eſtate being merely 
to make the fund for the benefit of the 
children more permanent and ſecure. 188 
Mr. D. on his marriage with Mrs. D. 
covenanted that his heirs, Ec. ſhould 
lay out 20000 J. in the purchaſe of lands 
to the following uſes; to himſelf for 
life, then to the intent his wife ſhould 
receive 8001. a year for her life as her 
jointure, then to his firſt and other ſons 


Volt. II. 


N- / 


in my <p with remainder to his dyn 
right heirs. Page 452 
Mr. D. died in 1723. without wyiclg or 
the 20000 J. in a purchaſe, or leaving 
any iſſue: his heirs at law were B. his- 
ſiſter, married to Mr. B. and the plain- 
tiff his nephew by another ſiſter ; Mr. 
D. was a freeman of Londen, and his 
widow became intitled to one moiety of 
that, and B. and his wife and the plain- 
tiff to the other moiety. Articles of 
agreement were entered into between 
the next of kin and the widow, wherein 
it was covenanted, that 20000 J. South- 
ſea annuities ſhould be transferred to 
truſtees, who ſhould ſell them, and lay 
the money out in land, and ſettle it to 
the fame uſes as were in the former ar- 
ticles; the annuities were ned to 
truſtees accordingly. Mrs. B. died, 
whereby the plaintiff became intitled as 
heir to all the real eſtate; but Mr. B. 
contended, that the ſubſequent articles 
had turned the money realized by the 
former into perſonal eſtate again, and 
that thereupon he became intitled to his 
wife's ſhare as her adminiſtrator. Lord 
Hardwicke of opinion the wife was not 
capable of changing the nature of ber 
eftate by articles, becauſe under coverture 
and unable to contrat?. 452 
Before the wife could in this caſe have al- 
_ tered the property or courſe of deſcent, 
the money muſt have been inveſted in 
land, and there ſhe might have levied a 
fine of it, and given it to her huſband ; 
or upon coming into court and conſent- 
ing to take this money as perſonal eſtate, 
and being examined as to ſuch conſent, 
it binds the money articled to be laid 
out in land as much as a fine at law 
would the land, and ſhe might diſpoſe 
of it to her huſband. 453 
At law money fo articled to be laid out in 


an actual inveſtiture ; and equity alone 
views it in the light of real eſtate, and 
therefore this court can act upon it, as 
its own creature, and do what a fine at 
common law can upon land. 453 


Lord' Hardwicke of opinion the articles 

in 1724. do not import any variation 
. of this eſtate from real to perſonah, for 
ſhould be 


| 


it being * the 20000 l. 
8 


transferred 


land is conſidered barely as money, till 


* 
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transferred to truſtees to buy land, to 
be ſettled to the ſame uſes as in the 
articles of 1715. there is no doubt but 
this money is to be conſidered as rea- 
lized, and the articles have made no 
converſion of the eſtate from real to 
perſonal. Page 454 
The whole produce of the 20000 J. South- 
ſea annuities is to be laid out, when fold, 
in the purchaſe of land, and not 20000/. 
in money only, as all the parties who 
had any intereſt in the perſonal eſtate of 
D. agreed they ſhould be transferred to 
truſtees, to ſell and lay out in land the 
money ariſing thereby. 454 


*. 


' Wonopoly, See title Trade. = 


N The grant from the crown for the folc 


making and vending of cards was one 
of the monopolies fo frequent in James 
the firſt's time, and continued through 
all his reign, but did not laſt long in 
his ſucceſſors. 486 


Mongage. see ticles Deeds, Intereſt, 


Copphold, Redemption and Foze⸗ 
- Clakure, Bill of Review, and alſo 
. Gaming, Securities, Attoꝛney and 
Solicitoz, Fraud, Maſter in Chan 
. cery, Agreement when to be per⸗ 
_ fozmed in Specie, Aﬀets, Coun 
kelloz, Ejetment, Baron and Feme. 
| 2 Reſts, Aﬀets marſhalled, 


A mortgagee till he is fully ſatisfied, is 


not obliged to quit the poſſeſſion of the | 


eſtate to the purchaſer of it. 2 
A prior mortgagee, who has an aſſignment 


of a third mortgage as a truſtee only, | 


cannot tack the two mortgages together, 
to the prejudice of intervening incum- 
brancers. 53 
The reaſon why a mortgage may be tacked 
to a judgment is, becauſe a judgment 
creditor, by virtue of an Elegit, may 
bring an ejectment, and hold upon the 
extended value, and as he has the legal 
intereſt in the eſtate, the court will not 
take it from him. 3 


A firſt mortgagee has the legal eſtate, and 
if he has a puiſne inc umbrance, a ſecond 
mortgagee ſhall not redeem the prior, 
without redeeming the puiſne at the 
ſame time. Page 57 

Where a mortgagee has a bond likewiſe 
from the mortgagor, the heir muſt diſ- 

charge the one as well as the other, be- 
cauſe the moment he redeems the eſtate 
it ſhall be aſſets in his hands. 33 

A mortgagee cannot have a decree for an 
account of rents for any of the years 
back, during the poſſeſſion of the mort- 

agor. | | 107 

A deviſe of 200 J. on a mortgage paſſes the 
principal only. 112 

The court will not allow a — ty more 
than his principal and intereſt, notwith- 
ſtanding the mortgagor has agreed, he 
ſhall be paid for his trouble of receiving 
the rents, | 120 

A mortgagee, where the mortgage was only 
4 and + per cent. compelled the mort- 

agor to turn the intercit into principal 
at 5 per cent. at the end of every fix 
months, and at the time the mortgage 
was paid off, inſiſted on an advance of 
ſix months intereſt over and above the 
intereſt which was due. The bill was 
brought for relief againſt the mortga- 
gee, and the plaintiff was relieved ac- 
cordingly, by the court directing the 
Maſter to take an account only of what 
is due on the original ſum at 4 and + per 
cent. and the plaintiff to pay the ſame 
rate of intereſt for any freſh money that 
ſhall appear to be due. 331 

An agreement to turn. intereſt upon a 
mortgage into principal, muſt be done 
fairly, and on the advance of freſh mo- 

| - Dey: | 331 

A mortgagee may refuſe to part with the 
deeds till the money is paid, but ought 
not to deny an inſpection in his hands 
when he has notice to be paid off, 332 

Though intereſt is in arrear when the mort- 
gage 1s paid, a mortgagee ſhall not have 

1ntereſt for that intereſt. 332 

Thomas Matthews gave the plaintiff at dif- 
ferent times three notes, one for 4.50 /. 
another for 2501. and the laſt for-a 50 l. 

and expreſſed in each to be ſecured by 

mortgage on my Stoke Hall eſtate; the 
drawer of the notes had before mort- 


gaged 


able of the Principal Matters. 


gaged the ſame eſtate to the defendant z/ 


the plaintiff rakes in a prior mortgage to 
protect the ſums lent upon the notes. 
Lord Hardwicke held there was nothing to 
differ in this caſe from the common one, 
and that the defendant ſhall be paid the 
money lent upon the notes in the firſt place, 
as well as the money due on the affignment 
of the prior mortgage. Page 347 
A ſettled rule, that the prior mortgagee 
may tack a judgment to his mortgage, 
though ſubſequent in time to a ſecond 
mortgagee, provided he has no notice 
of the ſecond; for the maxim is, prior 
in tempore, potius in jure. 352, 354 
J. P. having married the daughter of T. J. 
who under his will was intitled to two 
houſes in fee, and having borrowed gol. 
of }/ 11, by.leaſe and releaſe in 1699. 
and a finc, conveyed theſe houſes to WY. 
H. and his heirs until he ſhould have re- 


ceived by the rents and profits thereof the | 


50 J. with intereſt, and after payment 
by ſuch rent of the 30 l. then fo the uſe 
of J. P. for life, remainder to his wife 
for life, laſt remainder to the heirs of 
. 360 
J. P. lived till 1710. and dying without 
iffue, the houſes deſcended to 7. P. his 
brother and heir at law, who conveyed 
them for a valuable conſideration to JV. 
7. P. dying ſoon after, Z. obtained ad- 
miniſtration, and inſiſted on the equity 
of redemption, upon paying what re- 
mains due on the mortgage to V. H. 
Lord Hardwicke held that the two houſes 
deviſed under the will were a redeemable 
Intereſt, and that no bar ariſes from the 
length of time. 360 
The mortgagee here was only in the na- 
ture of a tenant by Elegit, and as ſoon 
aãe s his principal and intereſt was ſatisfied, 
the eſtate ceaſed in W. H. and P. or his 


repreſentatives might have maintained | 


an ejectment; nor unleſs H. had con- 
tinued in poſſeſſion 20 years after the 
money had been paid off, could the ſta- 
tute of limitations have run. 362 


The plaintiff may come here for an ac- 
count of the profits received, as in an 
Elegit the conuſor has a right to ſee, if 
the conuſee, on the extended value, has 
received a ſatisfaction for his whole abr, 
im. 


303 


and to have the ſurplus paid to 


In common Welſh mortgages,” on tehdring 
principal and intereſt, the perſon inti- 
d may come into this court for a te- 
C-mption at any time. Page 363 

Were a mortgagee takes an eſtate, ſub- 
ject to a perpetual account,” he wilt not 
ve relieved from his own contract. 363 

The plaintiff is intitled to redeem on the 
common terms, and not obliged to bring 
am eectment for the poſſeſſion, but ſhall 
have a decree for it here. 363 

A mortgage is a debt by ſpecialiy, and the 
land 1s only regarded as a pledge for 
the money in this court. 435 

A mortgagee may take his remedy againſt 
the executor, or againſt the heir; but 
the eleCtion of the mortgagee does not 
vary the right as to the funds, or deter- 
mine which ought properly to be 
charged. 435 

A perſon who has two eſtates mortgages 
both to A. and afterwards one of them 
only to B. the firſt ſhall take his ſatisfac- 
tion out of that which is not in mortgage 
to the ſecond mortgagee, though the 
eſtates deſcend to two different perſons. 


446 


Redemption and F orecloſure. See title 


The heir of the mortgagor, on preferring a 
bill to redeem, need not bring the ori- 
ginal mortgagee, (where he has aſſign- 
ed, ) before the court, for the aſſignee 
as ſtanding in his place, will be decreed 
to convey. ä 39 

After a poſſeſſion of a mortgagee for 25 
years, the court decreed a redemption 
on the defendant's ſubmitting by his an- 

- ſwer to be redeemed. 140 

If during a ſuit to redeem the mortgagor 
aſſigns the equity of redemption, and 
there is a decree againſt him, the al- 
ſignee is bound by it. 175 

Praying relief, where a mortgagee is made 
party to a bill, is the ſame as praying to 
redeem; and if on a reference to a ma- 
ſter, to ſee what is due for principal, 
intereſt and coſts, the plaintiff does not 
redeem the mortgagee, the court will, 
at his application, diſmiſs the bill, which 
is equiyalent to a forecloſure. 267 


P. 
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\ K. a ceſtui que truft of a real eſtate, made a 
mortgage it in fee, and deviſes 
the equity of e to his ſon and 
his heirs, ſubject to the payment of his 
. « debts, and Nd indebred b. by bond and 
fimple contract; as this was a mortgage 
of the whole inheritance, and nothing 
remaining-in the mortgagor, the bond- 
creditor can hive no preference, but 
muſt be paid pari paſſu with other cre- 
ditors. Page 290 
No inſtance where an equity of redemption 
has been held to be e fable to the execu- 
= of a bond creditor, in the life of 
e mortgagor. 292 
33 pleaded in bar to a fe- 
demption of a mortgage, being made 
as long ago as 1713. the mortgagor's 
. ſolicitor appearing to have ſettled an ac- 
count in 1730. in order to pay off the 
mortgage; Lord Hardwicke held that 
would ſave the right of redemption. 


333 


Tenant by the curteſy is no excuſe, for it | 


is of no conſequence to a mortg 
| br has the equity of redemption ; if 
hey ſhall be barred. 333 
The plaintiff's grandfather in 1689 mort- 
oy eſtate in the queſtion to Whþ1te- 
. hey afterwards it to 
been +; and Heywood and their heirs 
for 2001. who to ſecure the intereſt leaſ- 
ed the eſtate to the plaintiff's father in 
Fung 1689. and to his aſſigns for 5000 
| at 12 J. a year rent for the three | 
elt years, and 101, a year rent for the 
remainder of the term; and if at three 
years end the 200 J. was paid, and in- 
. tereſt, then the premiſſes were to be 
reconveyed: receipts given ſometimes 
for intereſt, - and ſometimes for a rent 
charge. the laſt in 1730, the 2001. lent 
was d money, directed to be laid 
out in the s of lands in fee, and 
the rents to he applied for cloathing 24 
oY houſekeepers. In 1738 the plaintiff 
gave notice he would pay the money, 
ut the defendant refuſed to take it, and 
inſiſted it was an abſolute purchaſe, and 
fo decreed by the Maſter of the Rolls; 
and on an appeal, Lord Hardwicke being 
Ef the ſame opinion, affirmed the decree. 


494 


they do not make uſe of their right, | 


Where a mortgagee agreement, either 
in the mortga gre by ayer of a-fe parate one, 
fetters "the emption, - with a Fa . 
lent deſign to gr the ct, it will not 
avail. + ' Pagt495 

In common the want of a - 


venant for IG or the 


mo is no bar ot pegs ion. * 
Where a has * | 
of the rents and profits 14 way 
ble time, the court will not dectee a 
redemption, as it be making him 


a to the n 


15 11 
95 41 148 


tte 7 * 155 5 
Ne erent Reno. 


O * 4 motion 9 prevent 1 FO 
dant's going out of the kingdom till 
he has — in in hin anſwer; the court br- 
 dered hie ſhould" give ſecurity to abide 
- by the decree that hall be made at the 
hearing. 66 
| hw mn no. inſtands ef u Ne exeat Regno 
granted where it is not a re 
e demand, except where a wife 
doe in a ſpiritual court for a 
and the huſband: threatned to ſeave the 
kingdom; and to aid that court, and 
out of compaſſion to her, it was granted. 
210 


— 


Nel trial. 
The court will not grant a new criaf upon 
a ſuggeſtion that the was not 
apprized of a particular evidence; and 


therefore not prepared to give an an- 
ſwer. 


I 
A diſtinction was taken former bers ten 
trials at bar and at , prius; but in the 


caſe of the Queen and the Balliffs and 
Zurgeſſes of Bewdley eleven judges a- 
ainſt one determined a new trial ought 
granted. | 329 
The intent of directing iſſues here is only 
to inform the conſcience of the court, 
and therefore not tied down to the ſame 
ſtrictneſs of verdicts as courts of com- 
mon law. 320 
A notice to the defendant before the trial, 
that the plaintiff will prove a perſon to 


be abroad, though it does not point 


Out 


- -out the particular place where, is ſuffi- 
cient for the defendant to be prepared 
to encounter this evidence. Page 320 
here there are two trials, and the laſt 
was at the bar, the court lays more 
weight on this, from the ſolemnity of 
it and the length of the examination, 
becauſe the reaſon for directing a trial 
at bar is in order to that. 378 
An original motion muſt be made for a 

new trial, and the court will not an- 

ſwer a petition for it, where the cauſe 

comes on upon the equity reſerved. 378 


Next of kin. See title Erecuto2 under 
the diviſion where he ſhall be only a 
Truſtee, Perſonal Eſtate. | 


G. a brewer had iſſue by his firſt wife Eli- 
zabetb, who married without his conſent 
to Mr. Burnaby, and by his ſecond a 
daughter named Frances ; and having a 
conſiderable real and perſonal eſtate, by 
his will gave the reſidue of his perſonal 
eſtate to any ſon he ſhould have by his 
wife, at 21. and if no ſon, then to his 
daughter Frances at 21, or marriage; 


W 


but if ſhe died before either, then if his 


daughter Elizabeth ſhould have a ſon, 
he bequeated the faid reſidue to ſuch 
ſon as ſhould attain 21. and if ſhe had 

no ſon, then he gave the ſaid reſidue to 
the defendant Ełins, ſubject to the pay- 
ment of 4000 /. to the daughter of his 
daughter El:zabeth. 
The teſtator died, and his daughter Fran- 
ces alſo an infant, and the plaintiff being 
intitled, when of age, to the reſidue, 
brought his bill. | 473 
The queſtion was, whether the intereſt of 
the reſidue of G.'s perſonal eſtate, from 


the death of Frances his daughter to the | 


time it will veſt in his grandſon, muſt 
be accumulated, or whether it is an in- 
tereſt undiſpoſed of, and goes to the 
next of kin of the teſtator. Lord Hard- 
wicke was of opinion that the intereſt muſt 
accumulate, and is a part of the reſidue, 
till the deviſe to the grandſon veſts. 473 


Though not at law, yet in this court a | 


man may die partly teſtate, and partly 
inteſtate ; but when a whole reſidue 1s 
given, it is a contradiction to ſay any 
part of that eſtate is undiſpaſed. 475 
Vol. II. 


473 


* 
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If a perſonal eſtate is increaſed by any 
eyent after the teſtator's death, it is part 
of the reſidue, and will paſs as ſuch, and 
ſo will the intereſt of that reſidue, for 
that intereſt is aſſets, and part of the 
eſtate. Page 476 


Nonluit. See. titles Trial, New 


trial. 


If there is evidence a plaintiff is not ap- 
apprized of, he may ſuffer a nonſuit, 
and on his coming back to this court 
for new directions, they would have 
ordered another iſſue at law, notwith- 
ſtanding the nonſuit. 321 


Note of hand, See title Baron and 
Feme. 


The indorſee of a note may recover againſt 
an indorſor, though the original drawer 
was an infant. f 182 

Though former indorſees might not pay a 
valuable conſideration, yet if the laſt 
indorſee gave money for it, it is as to 
him a good note. 182 


Notice. See titles Moztgage, and the 
diviſion Tender of oney due 
| thereon, and Regiſter A, + | 


A bill brought to redeem againſt the de- 
fendant, who had nortice' of the plain- 
tiff's title, but bought of the Marquis 
of Wharton, who' had no notice; the 
objection allowed for not bringing the 

. repreſentative of the Marquis before the 
court, or otherwiſe the puiſne purchaſer 
would be deprived of that defen@. 139 

A purchaſer with notice himſelf,- from a 

| perſon who bought without notice, may 
ſhelrer himſelf under the firſt purchaſe. 

| . ON 2 

Where by a tranſaction foreign to the 
buſineſs in hand, a council or attorney 
employed to look over a title has notice, 
this ſhall not affect the purchaſer. 242 

Denying notice of the plaintiff's title at 
the time of the execution of the deed 
or 422 of the conſideration money, 

8 5 1 


| 
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To bring a defendant i into contempt on an 
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4s not ſufficient; you muſt ſwear you 
had no notice at or before the execu- | 


tion. Page 397 
Balance. See title Acquieſcence. 


Oath. | 
See titles Affidabit, and Evidence. 


A cannot be admitted to exhibit 
articles of the 


70 
In the caſe of articles of the peace, where 


the party complained of is not in court, 
an attachment for a breach of the peace | . 
There can be no 3 


goes on the oath of the complainant 
only. 70 
The ſteward of a court ſwearing he never 


heard of an agreement between perſons 
at or before the ſurrender of the copy- | 


hold eſtate, is an evaſion, and a nega 
tive pregnant that he heard of it after. 


& 4 | 100 | 


Oꝛders. See ritles 1 Coſts, F 


Bill, Aucwer. 5 


An order 0 cowl to ſtand over inde- 
finitely does not imply, that it is * | 


off only to the next term. 
A repreſentative of a perſon, who had 2 
tained an order to tax a bill, can revive 


it only on the lame terms, the under- 
taking to pay 114 


order of taxation, you muſt have a 
copy of the bill at his houſe, and the | 
report of the ſum at which the bill is 

taxed. TRIES 
In regard to diſmiſſing bills where the 
. (cauſe is ſet down on bill and anſwer 

only, where it is fo ſet down after with- 
drawing a replication, it ſhall be diſcre- 
tionary in the court for the future to 

.diſmils with forty ſhillings cofts, or coſts 
to be taxed, or with no coſts; and an 
order for this purpoſe direged to be 
fixed in the regiſter's office. 288 


peace againſt her 
huſband, upon her affirmation, as it | 
is in nature of a criminal ae 


The parties intereſted in an order for the 
appointment of a receiver, take upon 
them to print it, with a recital of the 
material facts in the cauſe relevant to 
the order, and diſperſe it among the 
tenants: Some other parties inſiſted this 
was a contempt of the court. Lord Hard- 
wicke held it to be no contempt, but 
ſaid, at the ſame time, he did not ap- 
prove of ſuch practice. Page 488 

As the manner drawing orders here is 
of long ſtanding, Lord Hardwicke ſaid, 
he would not alter the courſe of them, 
but * they were framed with the 


ſame 75 as orders made by che 
— 1 common law. 4689 
Dutlawzp. 


ment in chief at 
common law upon a default, either for 
want of appearance, or for want of 
pleading; but after a ſeizure on a ca- 
pias utlagatum, the en lies in a 
court of revenue. 23 
A cuſtodium is the poſſeſſion of lands be- 
longing to an outlaw, granted to the 
plaintiff by the court of exchequer in 


* 5 - 
— 


Papiſt. 


E ſtatute of the 12th of 
| Ann does not in the caſe of a papiſt 
make the whole truſt void, but only 
the term upon an avoidance of a living 
which is veſted in the univerſities. 157 
A conviction of a recuſancy cannot be 
given in evidence againſt a third, per- 
ſon under 11 & 12 V. & M. againſt 
papiſts, but you mult prove che . 


The plaintiff, whilſt a papiſt, aſſigned an 
ad vowſon to the defendant for the term 
of 99 years, and having conformed, 
has bs his bill for a reaſſignment 
of the term, ſuggeſting he had only 
aſſigned it for himſelf in truſt, and to 
avoid the penalties of the ſtatute of 
3 Jac. 1. and 2 W. & M. 155 


The 


: | 
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The defendant pleaded the ſtatute. of Where a huſband's 


«Frauds and perjurtes in bar to the diſco- 


very, but by his anſwer admitted, that 


the advowſon was affigned to him for 
the purpoſes charged by the bill. Page 
„ab 58 7 1 
Lord Hardwicke held, the plea muſt be 
over- ruled, being coupled with an an- 
ſwer which admits the facts; and was 
inclined to think, if the defendant had 
demurred to this part of the bill, ſuch 
a fraudulent conveyance would, at the 
hearing, have been made abſolute 
againſt the grantor. 135 & 156 
The act of 12. Im does not, in the caſe 
of a papiſt, make the whole truſt void, 
but only the turn upon an avoidance, 
which is veſted in the univerſities. 
| ane 157 
Papiſts on their conformity are freed from 
any penalties they might otherwiſe ſuſ- 
tain in reſpect of their recuſancy. 
The proteſtant next of kin are only inti- 
tled to the profits in caſe of deſcents; 
for in caſe of a purchaſe or grant by 
a papiſt, they are void by the ſtature 
of 11 & 12. 3. we aa Res » 


| 1 
[33 J. 


Paraphernalta. See Settlement be⸗ 
kioze Marriage, 

A huſband by will diſpoſes of jewels 

vahich the wife was poſſeſſed of in his 

life- time, bought partly with her own, 

and partly with his money, to his bro- 


ther, whom he made executor; the 
wife intitled to thoſe which are given 
ro the brother as her paraphernalia. 77 | 


A wife, with refpedt to her paraphernalia, 
has been conſidered in the nature of 
a creditor, and having a lien upon real 

'eftate, © | . F } p + 


"none. = - 


A wife has been admitted a creditor to 


the value of her paraphernalia upon 
TS, 


4 ruſt eſtate for payment of de 
ihe tin Rütten | 79 
The hufband's having the poſſeſſion of 
the jewels makes no alteration, where 
the wife has worn them as ornaments 


of her perſon, whenever ſhe was dreſſed. 


79 


157 


. 
The value of the jewels makes no alte-| 7 N 
| . 9 Courts of law and equity admit parol evi- 


perſonal eſtate is not 
ſufficient to pay his debts, a wife can- 
not ſet up any claim to jewels, rings, 
ictures, dreſſing plate, and other trin- 
ets, given her before marriage. Page 
; 10 

Where there is no truſt on real eſtate for 
payment of debts, a widow cannot come 
upon it at all events, to be ſatisfied her 
paraphernalia. _ 105 
The wife is not barred of her parapher- 
nalia by a deviſe of the uſe of all houſ- 
hold goods, furniture, plate, linen, &c. 
for lite. | 217 


{[Parol Agreement. See Agreement 
| Parol. 


Parol Evidence. See ticles Evidence, 


Decree, Will. Agreement ee⸗ 
ment on Marriage. back * 


M. P. gave her real and perſonal eſtate to 
the plaintiffs equally between them; 
and on the death of one of them, the 

. Whole eſtate to 7. U. in tail; and for 
want of ſuch iſſue to R. U. in fee, with 
a few pecuniary legacies ; and charged 

her real eſtate with the payment, if the 
perſonal eſtate ſhould not be ſufficient ; 
and by ber will declared ſbe gave all the 
reſt and. reſidue of her perſonal eſtate, to 
ber uncle L. C.'s three daughters. 392 

The council for the reſiduary legatee of- 

fering to read the parol evidence of 

the attorney who drew the will, thac 
he had expreſs directions to give the 

.perſonal eſtate te the three daughters 

of L. C. Lord Hardwicke ſaid, this was' 
net a caſe where parol Evidence can be 
read, though there were ſome things here 
which might make a judge wiſh to admit 
_—_— | 372 


— 


— 


dence in two caſes only, to aſcertain 
the perſon, where there are two of the 
ſame name, or where there has been a 
miſtake in a chriſtian or ſurname, and 
in reſulting truſts, relating to perſonal 
eſtate; as - where an executar has a 
ſmall legacy, and the next of kin 
claim the reſidue, there parol proof is 


admitted 
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admitted to aſcertain who was to have | 


"Wn Page 373 
Lord Hardwicke declared he was not 1a- 


tified with Lord Cowper's rule of ad- 
mitting parol evidence in doubtful wills, 
and that Mr. Juſtice Tracy, who aſſiſted 
Lord Cowper in the great caſe of Strode 
againſt Ruſſe), in which there was an 
appeal to the Houfe of Lords, was, at 
firſt, of the ſame opinion with him, 
but on conſideration, was clear the evi- 
dence could not be admitted ; and this 

- alteration in his judgment was mention- 
ed in the Houſe of Lords. 374 
In the caſe of Selwin and Brogp Lord 
Hardwicke ſaid, he was of opimon, that 

| parol evidence ought to have been ad- 
mitted ; and that even Lord Talbot, 
when he had heard the cauſe, had a re- 
morſe of judgment at the ſame time 
he rejected the parol evidence, but the 
Houſe of Lords refuſed it, as of moſt 
miſchievous conſequence, and affirmed 
the decree. 374 
The teftatrix's charging the real eſtate 
with the legacies, if the perſonal is not 
ſufficient, ſhews her intention in one 
event totally to revoke the deviſe of 
the perſonal; and there being an alte- 
ration of her intention before ſhe finiſhes 
her will, the conſtruction is, ſhe has al- 
tered her intention throughout, and the 
the plaintiff is not intitled to any part 
of the perſonal eſtate, but the reſidue 


belongs to the three daughters of Mr. | 
TL. C. and Lord Hardwicke decreed ac- 


cordingly. oh | 375 


Parſon. See ticles Dfvine Service, | 


Toleration, 


A p_—_ can neither preach, adminiſter | 
t 


e ſacrament, or celebrate 
without a licence from the biſhop; for 


the canons of 1603, are expreſs as to 


that matter. | 499 
It is not neceſſary for a miniſter to have a 
licence from the biſhop of the dioceſe 
for every particular caſe; but he may 
ſuſpend him wholly where he is irregu- 
lar, till he ſubmits to perform his duty 


properly. 500 


» * 


Parſonage. See title Preſentation. 


A rector may cut down timber for the re- 
pairs of the parſonage heuſe or chan- 
cel, -but not for any common purpoſe. . 


Page 217 


| He is intitled to botes for repairing barns 


and outhouſes belonging to the parſon- 
age. | 217 


Parties. See Statute of Fraudulent 
Deviles. See titles Allets, Courts 
of Law, Letters, Acquieſcence. 


At law, if you join the heir and executor 
in an action, they may demur, other- 
wiſe in equity, for. every perſon muſt 
be a party who is neceſſarily ſo. 5t 
Where the repreſentation is conteſting in 
the ſpiritual court, a bill may be brought 
for a diſcovery of aſſets againſt the heir, 
without making an adminiſtrator a party. 

I 


A perſon who has a legal intereſt, 3 
not in every caſe be a party, where 
the whole equitable intereſt is aſſigned 
over. 235 

Where a mortgagee in fee has made an 
abſolute conveyance, with ſeveral limi- 
tations and remainders over, if a perſon 
brings a bill to redeem, he muſt make at 
leaſt the firſt tenant in tail a party, or 
otherwiſe the decree for a redemption 
cannot be complete. «+837 

If at the hearing, a plaintiff waives the 
relief he prays againſt a particular per- 
ſon, the objection for want of his be- 
ing a party will have no weight. 296 

On a bill for an account of fees, to eſta- 
bliſh a right, you muſt have all perſons 
before the court who have any pretence 
to a right; for they will be bound by 
a decree here; otherwiſe as to a judg- 

ment at law, which will not bind the 
right of a third perſon.” ., 296 

In equity you may take exceptions for 
want of parties, at the hearing of the 
cauſe or demur, but you cannot plead 
it in abatement at law, after you have 
gone upon the merits. 810 


| Where 
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When a party in à firf cauſe has examin- | 

ed a great number of witnefles to eſta- 
"bliſh @ particular point, the court will 
never ſuffer him in a ſecond to contra- | 
dict hat he attempted to prove in the 
firſt, as it muſt neceſſarily introduce | 


Jury. Page 531 | 
Where one party ſets up a title inconſiſtent | 


, 
o 
. 


with the title ſet up by another, though 
he fails in his own claim, yet he may | 
appear to have a right to ſomething 
under the other's claim, and in that 
cCaſe the court will not deprive him of it. 


Jin 
8 43 ; n 


Partners and Partnerſhip. See Ac- 


Lems in à partnerſhip account, 5 
the particular intereſt of a book-keeper, | 
will not be ſupported in this court. 159 
here one partner is out of the kingdom, | 
the partner who is before the court ſhall | 


pay the whole of the joint demand. 5310 


Perſonal Eſtate. See titles Baron 
and Feme, Real Eſtate, Wozds. 


A teſtator gives his only daughter the 


ſum of 3000 J. at her age of 18, or 
marriage, and directs truſtees to levy 
and raiſe by mortgage or ſale of his 
lands, together with his perſonal eſtate, 
as much as will pay the 3000 J. but that 

it ſhall not be raiſed 101 18, or marriage, 

out of the before mentioned eſtate, or 

land, that it may not be a debt on his per- 

ſenal eftate. Lord Hardwicte held that 

the perſonal eſtate was excepted, and | 

that the 3000 J. is a charge on the real 

- eſate.; + R 


—y 


Perſonal. eftate is the natural and proper | 


funds for the payment of debts, unleſs 


_ thetgziare expreſs wards to exempt - 


1 g BE 
Where real eſtate is expreſsly deviſed for 


payment of debts, the perſonal is ex- 


empred ; but if the real is not ſufficient, 
the: perſonal muſt be applied. 


OT + 
A teſtator ſays, As to the reſt and reſidue 
of his lands, tenements and heredita- 
ments, his will is, that the annual pro- 


Vol. II. 


533] 
| caſe of legal limitations of terms for 


E—ꝑk—- 


fits ſhall be equally divided between R. 
and S. and nothing ſaid about the per- 
ſonal eſtate. By all the rules of Gram- 
mar as well as law, the words reſt and 
refigue muſt relate to ſomething that 
went before, and where the teſtator calls 
it by the name of real eftate, can never 

be faid to affect his perſonal. Page 168 

A limitation over of perſonal eſtate after 
the death of the firſt taker without iſſue, 
is genally void. 312 

Courts of equity will carry the limitation 
of a perſonal chattel, or truſt of it, no 


further than the judges have done in the 


years. 312 


A material difference between the profits 


of a real and perſonal eſtate; rents ne- 
ver can become part of the perſonal 
eſtate, .but the 5 of the perſonal 
eſtate are the eſtate itſelf. In the caſe 
of real eſtates, the thing itſelf is not diſ- 
| poſed of, but deſcends till the contin- 
, 2-3. A perſonal eftate neither 
eſcends or goes to the next of kin, but 
is veſted in the executor. 476 
Where truſtees have a power of ſelling real 
eſtate and turhing it into money, or 
keeping it in land at their option, it will 
be ſubject to the ſame truſt as the per- 
ſonal eſtate is _ to, whether fold 
or kept as real eſtate, _. 6862 
B. who was indebted to the plaintiff and 
others on bond, and ſeiſed in fee of lands 
in Lincolnſhire and two other counties, 
and alſo poſſeſſed of perſonal eſtate, 
wills, that all his eſtate in the county of 


Lincoln, or a ſufficient part, be ſold as 


ſoon as his executrixes conveniently can, 
for the payment of his lawful debts and 
legacies and funeral, then gives ſeveral 
ſpecific legacies and a picture and 
prints to E. M. and appoints E. M. and 
D. M. joint executrixes: Sometime af- 
ter making his will he adds theſe worc's 
to it, I give to them all my perſonal 
eſtate not herein before deviſed, - and 
then executed it over again in the pre- 


ſence of three witnefles, whoſe names 


appeared under it. The. perſonal eſtate 
under B.'s will paſſed as a- ſpecific legacy 


to the executrixes, and ſhall not be applied 


in exoneration of the real eſtate, 624 
g A Though 
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erxempt the perſonal, it ſhall be prima- 


© Plantations, See title Colonies. 


_ *rift's title, it is ſufficient to aver, that 


— Hyde SS. im... iron ons fone eg II 5 AS POL, —— — — — 
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yet if a teſtator has done nothing to 


rily liable. Page 625 
The rule is, perſonal eſtate ſhall be firſt 
applied, unleſs there are expreſs words, 
| or a plain intention of the teſtator to 
exempt it, or to give it as a ſpecific le- 
gacy. | | 625 


Plea. See ticles Account, Defendant, 
©" Decree, Rule, Award, Notice 
Allen, Courts of Law, Special 


Pleadings. 


A plea of a bill for the ſame matter over- 
ruled, where the laſt was brought by 
the plaintiff in a different right from 
what the former was. 44 

A plea may be good for part, and over- 

ruled for part, but a demurrer mult be 

good for the whole, or void for the 

Whole. . 

A plea for not bringing the repreſentatives 

of the perſonal eſtate before the court 

allowed, though ſuſpected to be put in 

for delay merely. 51 

A plea muſt firſt be removed out of the 
way, before a plaintiff can have an in- 

junction to ſtay proceedings at law. 113 

A plea of a bare title only, without ſetting 

orth any conſideration, will not protect 

- a defendant from giving an anſwer to 
the title ſet up by the plaintiff, 241 

Where there is a plea which covers too 

much, it may ſtand for part and be over- 

ruled for part, otherwiſe as to a demur- 
rer. 284 | 

The defendant pleaded likewiſe a fine and 

non- claim, in bar of the title ſer up by 

the plaintiff; Lord Hardwicke over-ru- 
led it, becauſe the r of the ſuit 
here, as it was a proper matter of equi- 


| 


95 has prevented the running of the 


ne. 389 
No exception can be taken to an anſwer 
whilſt a plea is depending, for that muſt 
firſt be removed out of the way. 390 
On a plea of a purchaſe for a valuable 
_ conſideration without notice of the plain- 
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- Though a real eſtate be deviſed to be ſold, 


the perſon who conveyed was ſeiſed, or 
pretended to be ſeiſed, when he ex- 
ecuted the purchaſe deeds; but where 

a purchaſer ſets up a fine and non-claim 
as a bar, he mult aver that the ſeller 
was actually ſeiſed. Page 630 
A purchaſer's denying notice at or before 
the execution of the deeds is not ſuff.- 
cient; he muſt aver that he had none 
at or before the payment of the money. 


630 


Portions o2 P2oviſions fo2 Chſldzen. 
See Maintenance, ſee Legacies oz 
Potions veſted, under title Lega- 
cy, fee Truſt fo? raiſing Poztions 
and Papment of Debts under title 
Truſt, Satiskackton. Ueſted Inte⸗ 
reſt, Statute of Limitations, Ba: 

ron and Feme. 


Ever ſince the caſe of Pawlet verſus Pawlet, 
it has been the rule that where there is 

a portion to be raiſed out of land, if the 
perſon dies before the day of payment 
comes, it ſinks for the benefit of the 
heir. ; l 
A reaſonable diſtinction may be made 
from that caſe, between a time of pay- 
ment that appears to have been derived 
from the circumſtances of the perſon, 
and from the circumſtances of the fund. 

I 

It is probable there may be ſome 1 
lawyers who do not know, if a portion is 
charged on land, that it will ſink in the 
inheritance, if the perſon dies before 
time of payment. 132 
J. C. by will created a term of 100 years, 
in truſt out of the rents or by mortgage 
to raiſe portions of 1co J. for each of te 
daughters of his ſon 7. C. payable at 
18, or day of marriage, and 61. a year 
for their maintenance till their reſpective 
portions became payable, with a proviſo 
that his ſon T. C. may make a jointure 
of all or any part of the premiſſes, and 
alſo a proviſo that in caſe ſuch perſon, 
who ſhall be next in remainder expectant 
on the term of 100 years, ſhall pay to 
the daughters of T. C. their portions of 
100 l. before or after the ſame ate due, 
then the term of 100 years to ceaſe. 


7. C. 
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7. C. had two daughters but no ſon, and 
left a widow Who had a jointure of the 
whole premiſſes; E. C. the grandſon of 


the teſtator by his ſecond ſon, is become 


tenant in tail under the will. G. H. the 
daughter of T. C. who married 18 years 
ago brought the bill to have her portion 
raiſed immediately. Page 354 
The portions cannot be raiſed in the life- 
time of the jointreſs ſo as to affect her; 
for when T. C. executed the power, the 
eſtate aroſe out of the will of F. C. and 
is precedent to the 100 years term. 354 
The court in modern caſes have thought 
it hard to raiſe daughters portions in the 
father's life-time, and therefore have re- 
fuſed to do it: In ſtill more modern 
caſes where the portion was large, the 
court have refuſed it, in favour of the 
remainder-man. , XY. 256 
Conveyancers now are grown ſo cautious 


. . | | 
as to inſert negative words, to prevent 


portions beirig raiſed in a father and 
mother's life-time. 357 
The maintenance here is a preſent charge 
upon the eſtate, and 1s not poſtponed 
ul after the term comes into poſſeſſion, 
ſo that maintenance runs on till then; 
and no harm can ariſe from mortgaging 
the reverſion, as the arrears muſt be ſa- 
tisfied the moment the term comes into 
poſſeſſion. | 357 
The defendant cannot redeem the. term, 
and exonerate the eſtate, without paying 
intereſt for the portions from the time 
they became due. 358 
Where a huſband makes a voluntary aſ- 
ſignment of the wife's portion, the vo- 
lunteer ſtands in his place only; the 
ſame equity in regard to executors, and 
the ſame as aſſignees of bankrupts. 420 
Where a term for raiſing portions 1s placed 
after an eſtate-tail, which ſhould have 
been before, this court will rectify the 
miſtake. :- "4&7 
Portion not only implies a fortune out of 
the father's eſtate, but may alſo relate 
to what the wife brings with her in mar- 

' riage, and anſwers to the word dos in 
latin. 522 


—_ 


— 


Power and Execution thereof, See 


titles King, Poztfon, Jolnture, 
Tares, 


A huſband by marriage articles and ſet- 
tlement had a power to diſpoſe of a re- 
verſionary intereſt in an eſtate, in ſuch 
proportions as he ſhould think fit among 
the iſſue of the marriage : he by will 
delegares it to his wife, to diſpoſe of ig 
ſuch ſhares as ſhe pleaſes berween his 
lon and daughter. This is lite a power 
of attorney, and not tranſmiſſible to a 
third perſon, but could be executed by 
the huſband only, Page 88 

C. W. having a power to charge his wife's 
eſtate with 2000 J. gives by his will 
500 l. apiece to his two ſiſters, and dies 
in debt to the plaintiffs : conſjdered as 
the perſonal eſtate of G. V. and where 
there 1s a general power reſerved to a 

| perſon for ſuch uſes as he ſhall appoint; 
this makes it his abſolute eſtate, and 
gives him ſuch a dominion oyer it as 
will ſubject it to his dehts. 172 
hough a power to diſpoſe by appoint- 

ment of a reverſion in fee be not m 

uſe of, yet it ſhall be aſſets to ſatisfy 

ſpecialty creditors, 172 

power in truſtees of raiſing portions by 

rents, or by mortgage, is no reaſon for 
poſtponing the raiſing, in order that 

they may make their election. 353 

Where there is a power of charging land 
with a groſs ſum, it imports intereſt of 
courſe, 358 

A wife in caſe ſhe ſurvived her huſban 
and there were no younger children, 
had a power of diſpoſing of 40007. by 
deed or will executed in the preſence of 
three witneſſes; and this ſum was a 

charge on the real eſtate of the huſband. 
Before her ſecond marriage, ſhe, by 
articles executed in the preſence of two 
witneſſes only, appointed 2000 l. out 
of the 4000 l. to be for the uſe of her 
intended huſband ; the remaining 2000/7. 
ſhe diſpoſes of by will, but does not 
execute it in the preſence of three wit- 
neſſes. Lord Hardwicke held, that the 
articles were a good appaintment of the 
20c0 J. for the benefit of her ſecond 
huſband. 414 
| | Though” 


A 
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Though the appointment here was inac- |. 


. curately expreſſed, and in an informal Pztats any Engrabings. See title 


manner, yet being executed for a valu- 
able e this court will 115 

ply the defect. Page 41 
The vill under which the 20001. is — 

bei a voluntary diſpaſition, as it has not 
urſued the power, — being executed 


Statutes. 


ceſs, See titles Contempt, Jn- 


Poo auts, Attachment, Delendaut. 


in * preſence of three witneſſes, is a | Where an attachment has iſſued againſt a 


". yeid 3 nd ſinks into the 


wi eſtate. 415 
wall takes under a power, takes from 

5 che grantor, and not the power it- 
| ſelf. 565 


baun of aer gage See Bebaca⸗ 


PoUbility. 


n equity, nor 
g Lord C s in the eſtate of Facob/on 
verſus Will 
very well known that a peſſchility may 
be both releaſed and aWgned. 420 
Where either real or perſonal 
given upon a contingency, and that 
contingency. does nat take effect in the 
© life-time of the firſt deviſee, yet, if 


real, his heir, if perſonal, his . | 
| 21 
1 


- will be intitled. 


Poſſetion. See title Statute of Li. 


mitations. 


Courts of law as well as courts of equity 


will make a ſtrong preſumption in fa- 
Four of a poſſeſſion of 21 years. 


Preſentation to a Church 02 Chapel. 


Where there are ſeveral cefuy gue trufts of 


a preſentation, and they do not all a- 


gree, there can be no nomination. So 
in the caſe of joint-tenants before ſeve- 
Trance, they myſt all agree or no act can 
483 

Where chere are parceners in an advow- 
ſon, who cannot agree in one perſon, 
the court will direct them to draw lots 
who ſhall have the fr preſentation. 483 


a doubt of | 
, I P. V. 382. # is now | 


eſtate is | 


67 | 


perſon, and the ſheriff takes a bail-bond 
far his appearance, and delivers it ” 
the pdaintiff, the court will diſch 
rule made upon the ſheriff to 
| cauſe why he does not bring in the 
body; for the plaintiff is not without 
remedy ; as he move on a cepi cor - 
pus — be a meſſenger 2 the 
caunty where the perſon lives. Page 507 


Pꝛochein amy. | See Inkant. 


Purchaſe, Purchaſer, Purchaſe Mo⸗ 
ney. See titles Agreement, Statute 
— * and L nes, Farher 

an, tgage nes, Father 
and Son, Pied. . 


Where i purchaſer has given a fon * | 
for an eftate, the miftake or ignorance 
of fame of the parties to a conv _ 
of their claim under a marriage | 
ment ſhall not turn to the prejudice of 
a fair purchaſer. 8 

In a grant of an eſtate by the crown, there 
was a reſervation of. all mines; 

the defendant agreed to purchaſe this 
eſtate of the plaintiff, but refuſing af- 
terwards to compleat his purchaſe, the 
bill is brought. © to carry he e agreement 
into execution ; on a reference to a Ma- 
ſter, he rted it was probable there 
are ſuch mines, and therefore the plain- 
tiff cannot make a good title. 19 

On exceptions to the report, the court al- 
lowed them, and ſaid as there never had 
been an exertion of this right in the 
crown in a fingle inſtance ſince the 
grant, and no poſſibility there ever will, 
it would be of miſchievous conſequence 
to admit it to be an objection to a title. 


19 

r S. deviſes all his real and perſonal eſtate 
to C. his heirs, Sc. charged with the 
I payment 
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payment 'of his debts ; the plaintiffs, | 
who are bond creditors, never aſked for | 


their principal, but received their inte- 
reſt regularly for 16 years of G. the 
executor, who during this interval made 
ſeveral ſales of the teſtator's eſtate; it 
was held by the Maſter of the Rolls, 
that the bill brought by the bond cre- 
ditors ſhali be diſmiſſed, and a pur- 
Chaſer ſhall not be diſturbed after a 
quiet poſſeſſion of 16 years. 
A ſettlement, though made after mar- 
riage, yet being in conſideration of a 
portion that was paid at the time can- 
not be impeached by ſubſequent credi- 
„ 479 
Where a purchaſer has an advantage by the 
dropping in of lives, the court will di- 
rect an inquiry, what intereſt was pro- 
per to be paid by him on that account. 
489 

The dropping in of lives on eſtates in the 
weſt of England is not conſidered as ac- 
cidental, but as part of the annual pro- 
fits of the eſtates. 


does not pay the purchaſe money at a 
time fixed, he will be chargeable with 
intereſt, as he muſt bear any loſs; ſo 
likewiſe will he be intitled to any pro- 
firs that ariſe from the eſtate. 490 
A purchaſer made an objection to a title 
for want of a deed, which had been in- 
rolled at a publick office, but could not 
be found; a copy of it taken in 1632. 
atteſted to be a true one by five wit- 
neſſes, produced in court; Lord Hard- 
wicke was of opinion this would have 
been ſufficient, even without an atteſta- 


tion. f 541 


—— — 


Real Eſtate, See titles Perſonal, 
| Debts. 


HERE money is given to be laid 


out in lands, and when bought | - 


to be ſettled on ſuch and ſuch perſons, 
on a bill brought here the court is to 
direct a purchaſe, and the profits of 


the money to go as the land itſelf, till 
369 


purchaſed. 


Page 41 | 


| 490 
If the purchaſer under a private contract 


| 


Where there is a direction by a will to 
_ purchaſe a particular eſtate, which is 
afterwards ſwallowed up by an inunda- 
tion, the money ſo deviſed ſhall not go 
to an executor, but as the rents would 
have done when the land was purchaſed. 

| Page 369 
Antiently they were ſo tender of landed 
eſtates, that the ſheriff could not even 
in caſes of the crown extend the lands of 
the debtor if his chattels were deficient, 
and fo could be made appear to the 
ſheriff. 435 
Where real eſtate is given to a deviſee of 


perſonal for the payment of debts, it is 
aſſets. 566 


Receiver. see Statute of Limta⸗ 
tions. 


The court has not a juriſdiction to appoint 
a receiver unleſs a cauſe be depending. 

| I 
The cafe of ideots and lunaticks has Ss 
inſiſted on as a ſimilar caſe; but the 
- juriſdiction which the court exerciſes 
with reſpect to them, is a particular 
one, and therefore not like the preſent. 


315 


Recogniſance. See under title Secu⸗ 
rities, &c. 


Recovery. See titles Common ReCfo« 
very, Eſtates in Fee-tail. 


Redemption. See title Moztgage. 


Vegliſter aA. 


The plaintiff, a judgment creditor, upon 
an eſtate in Middleſex, prays to be let in 
upon it preferably to the defendant a 
mortgagee of rhe ſame eſtate, on a ſug- 
geſtion he had notice of the judgment 
before the mortgage was executed. The 
judgment was entered on the 12th of 
March 1733. but not regiſtered till the. 
12th of June 1735. the mortgage was 
made the 24th of May 1735. and re- 
giſtered June 2, 1735. There being 
only a defendant's confeſſion of notic : 
proved, in direct contradiction to | is 


Vol. II. 


9 B anſwer. 


arliament made to prevent Fegg 
Lord Hardwicke decreed, fo far as the 


bill ſeeks to poſtpone the defendant's 


mortgage, it ſhould be diſmifſed with 
coſts. Page 275 


The regiſter act is notice to every body, 


and the meaning of it was to. prevent 
parol proofs of notice or not notice. 


It is only in caſes of fraud this court 


cumbrance was 
ther. 


ano- 


regiſtered before 
SET 275 


Apparent fraud, or clear notice, would be | 
a proper ground of relief, but ſuſpicion | 
f notice, though a ſtrong one, will | 
not juſtify the court in breaking in | 


0 


upon an act of parliament. 276 
Rehearing. 
A cauſe on a rehearing muſt be opened as 


a a caſe. 50 
Lord Hardwicke thought a defendant ma- 
king a uſual depoſit on petition for a 
rehearing was a great hardſhip on a 


plaintiff, and not an adequate compen- || 


ſation. a 138 
You, muſt make a decree complete againſt 
a defendant, though che has made a de- 
fault, before you can petition for a re- 


hearing. 132 


Reſtraint on Parriage. See title 
Marriage. 


275. 
have 
broke in upon the act, though one in- 


A term for years created in a marriage 


ſettlement to pay if one child 6000 J. if 
two 6000 J. to be equally divided, and 


if three or more 80001. to be equally 


divided, and to be paid at 21. or mar- 
riage, provided if any of the younger 
children ſhould marry in the father's 
life-time without his conſent, and after 
his death without conſent of the motber, 
ſuch child ſhould forteit his or her ſaid 
intended portion, to be diſtributed a- 
mongſt the reſt at the age of 21, or 
marriage, with ſuch conſent , with a fur- 
ther proviſo, that if any ſuch child 


ſhould marry without ſuch conſent, or 


It is an eſtabliſhed rule now, that if you 
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anſwer, and contrary to a politive act of | 


die before 21. or marriage, with conſent, 
the portion to be divided amongſt the 
ſurvivors at 21. or marriage, with con- 
ſent. Frances, one of the daughters 
married with Mr. Bendyſh without the 
mother's conſent ; and in the cauſe before 
Lord Talbot he declared, ſhe was not 
intitled to any ſhare of the 8000/7. ano- 
ther daughter died after the decree be- 
fore 21. or marriage, whereupon Mr. 
Bendyſh in the right of his wife, who is 
21. applied for her diſtributive ſhare of 
her ſiſter's contingent portion. Lord 
Hardwicke was of opinion the words 
under the marriage ſettlement, /ach 
child as married without the father's con- 
ſent ſhould forfeit her ſaid intended por- 
tion, extended to the whole intereft each 
child might expect under the ſettlement 
whether certain or contingent. Page 584 


' Revocation, See under title Till, 


Revocation of a Mill, and under 
title Eſtate, Leaſe £02 Pears, 


Rule, See titles Bill, Decree, De- 
poſitions, Appeals, Caſe, Erecu- 
toz, Defendant, Court of Chan⸗ 

_ cery, Inſanity, Parties, Demut⸗ 
ter, Plea, Wirft of Scite facias. 


Nice diſtinctions in caſes are to be avoided, 


for the more general a rule is, the bet- 
ter. | g 41 
General rules ought to prevail, though in 
the caſe of creditors themſelves. 43 
It is not a general rule to ſet aſide every 
purchaſe made by a truſtee of a part, 
or of the whole of a truſt eſtate, but 
muſt depend upon circumſtances. £59 


elect to proceed at law on coming in 
of the anſwer, your ſuit here muſt be 
diſmiſſed, but on dropping that part of 
the bill which prayed relief, the court 
allowed the plaintiff to proceed at law 
| 8 
Where debts and legacies are by a will d 
rected to be raiſed by rents and profits, 
or by leaſing or mortgaging of the land; 
this reftrains it merely to a payment out 
of rents, and the court cannot decree a 
ſale. 105 


2 Lord 
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Lord Hardwicke recommended it to the 
parties to apply for a private act of par- 
lament to obtain a ſale of the teſtator's 
real eſtates. Page 106 

Where there is a diſpute as to boundaries, 


or unity of poſſeſſion, a defendant muſt | 
112 


ſet forth how he is intitled. 
A party who is at liberty to ſurcharge and 
falſify, is not merely confined to errors 
in fact, but may take advantage likewiſe 
of errors in law. 112 
You may at the bar pray a particular relief, 
though by your bill you have prayed a 
general one. 141 
Whoever comes here for an account of 
rents and profits, prays a diſcovery as 
incident to it, and for that reaſon a de- 
fendant cannot demur and plead to the 
ſame matter. 282 
A co-defendant's admiſſion to the advan- 
tage of the plaintiff, will not make his 
caſe better. 333 
Where in a criminal proſecution the pri- 
ſoner to ſtrengthen his character enters 
into particular facts to ſupport it, the 
proſecutor may likewiſe examine to par- 
ticular facts. 339 


Where the general life or converſation is |” 


in iſſue, the perſon muſt be prepared to 
invalidate that evidence, otherwiſe where 

it comes in collaterally. 340 
If the plaintiff produces the order for a 
ſul pana to rejoin, and an affidavit of 
ſome of the parties being out of the 
kingdom, the court will not diſmiſs his 
bill for want of proſecution. 604 
Though a bill has been diſmiſſed for want 
of ſuch order and affidavit, yet upon 
producing them afterwards, and pay- 
ment of coſts out of purſe, the court 
will retain it. 604 
On motion to retain the bill, the plainriff 
muſt ſhew that the order for the /ubpona 
to rejoin was dated before the notice to 


diſmiſs. 004 


Satisfaition. See ticles Truſts foz 
raiſing Daughters Poxtons, &c. 
and Payment of Debts. Legacy, 
— Ademption, Convey- 


IVE hundred pounds given in a teſ- 
tator's life-time, is a ſatisfaction for 

the ſame ſum left in his will. Page 48 
Where a leſs ſum is given under a will 
than under a ſettlement, it is not a ſa- 
tisfaction of a greater. 58 
Though it is a rule, that a legacy greater, 
or as great as the debt, ſhall be taken to 
be a ſatisfaction, yet where there is a 
preſumption the teſtator's intention was 
otherwiſe, the court in late caſes have 
leant againſt the rule ſo far as to hold it 
not to be a ſatisfaction. 301 
By a conveyance on the 19715 and 20th of 
February 1694. made on the ſecond mar- 
riage of William Lord Eland, eldeſt ſon 
of George Marquis of Halifax with Lady 
Mary Finch, there was a term of 500 
years created, charged on all the lands in 
Nottinghamſhire and Yorkſhire comprized 
in the marriage ſettlement, in truſt that 
in caſe there ſhould be a failure of iſſue 
male of this marriage, the truſtees after 
the commencement thereof ſhould raiſe 
if but one daughter 20, ooo J. if two oc 
more 25,000 /. equally to be paid to 
them at their age of 16, or days of mar- 
riage, if more daughters than one to have 
200 l. a- piece maintenance till 12. and 
afterwards 300 J. per ann. to be pa d at 
Michaelmas or Lady-day, which ſhould 
firſt happen after the commencement of 
the term ; provided, or in caſe lands of 
inheritance ſhall deſcend to the daughter 
from Lord Eland of as great value as the 
portions, then the 509 years term ſhall 
ceaſe. 458 
Marquis George by a conveyance of the 
1ſt and 2d of March 1694 did in con- 
ſideration of his name and family, and 
to ſupport the ſame, in caſe neither he 
nor his ſons ſhould leave any iſſue male, 
ſettled the ſaid premiſſes on Sir George 
Saville for 99 years, if he lived ſo long, 
and to his firſt and other ſons in tail 
male, with ſeveral remainders over. 459 
Marguis 


Marquis George being likewiſe ſeiſed in fee 
of ſeveral eſtates in other counties, and 
the reverſion in fee of divers manors on 
the death of the now Marchioneſs Dowa- 

ger of Hallifax, and of ſeveral fee- farm 
rents on the death of Catherine Queen 
Dowager, made his will March the 17th 
1691. and thereby gave his houſe at 
Afton to his wife for life, and after her 
deceaſe to Lord Eland and his heirs, 
and ſhe ſays, 1s to all my lands not com- 
prebended in the ſettlement made on my ſon's 
marriage, I give them to Lord Eland and 
the beirs of his body, and for want of ſuch 
iſſue, to my daughter Stanhope. Page 459 

Marguis George died without any other iſſue 
male than Lord Eland, who proved the 
will, and being ſeiſed under the will as 
above, by leaſe and releaſe of the 17th 
and 18th of May 1695. declared the uſes 
of a recovery of lands in the counties of 
Northampton, Derby, York, Nottingham, 
Maiddleſex and Surry, to be to him and 
his heirs: and by leaſe and releaſe. of 
the 5th and 6th of Fuly 1695. Marguis 

Mailliam ſettled the fame lands to himſelf 
for life, and after his deceaſe to the uſe 
of ſuch perſon and for ſuch eſtate, as he 
by any writing in the preſence of three 
witneſſes, or by his will ſigned in the 
ſame manner, ſhould declare, &c. and 
in default of ſuch iſſue to his daughters 


and the heirs of their bodies; and in de- 


fault of ſuch iſſue to Lady Stanhope and 
the heirs of her body; and in default of 
ſuch iſſue, to the right heirs of Marquis 
George for ever. 460 
Marquis William by a codicil dated 20th of 


Auguſt 1700. reciting the recovery, de- | 


viſed all his ſaid lands to his executors 
for 500 years, on truſt to raiſe, in caſe 
he had no ſon, the ſum of 5001. a- piece 


additional portion for each of his daugh- | 


ters, to be paid at 16, or marriage, and 
ſubject to the term deviſed the ſaid lands 
to his firſt and other ſons in tail male, 
and in default of ſuch iſſue, to remain 


to ſuch uſe and for ſuch eſtate as are 


thereof declared by the releaſe of the 
6th of July 1695. 460 
On May the 31ſt 1700. Marquis William 
died without any iſſue male, but by his 
firſt Lady had iſſue Lady Ann Bruce, and 
by his ſecond, Lady Eſex, Lady Doro 
4by and Lady Mary Saville. 460 
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Sir George Saville after Marquis William's 
deceaſe, entered on the lands in Not- 
tinghamſhire and Yorkſhire, and received 
the rents due at Michaelmas 1700 and 
has ever ſince paid the maintenance of 
Marquis William's three daughters, till 
the Lady- day next before they arrived at 
their ages of 16 years. Page 458 

Mr. Juftice Tracy held that the lands of 
which William Marquis of Halifax was 
ſeiſed in fee, and deviſed to his daughters 
in tail, were not ſuch an eſtate of in- 
heritance as will be a ſatisfaction of the 
portions for his daughters by the ſecond 
wite, becauſe they claim theſe lands by 
purchaſe, and the proviſo in the mar- 
riage ſettlement reſtrains the ſatisfaction, 
to lands coming to the daughters by 
diſcent from their father. 458 

The valuation of the lands deſcending to 

the daughters from their father, muſt 
be made according to the value of the 
lands at the time of the diſcent ; for till 
the valuation made it cannot be known 
whether they are a full or a partial ſa- 
tisfaction. ; 461 

The lands deſcended from Marquis Wil- 
liam to his daughter in tail, are not ſuch 
an eſtate of inheritance as is within the 
meaning of the proviſo; for ſuch an in- 
heritance was intended as is of certain 
value, an eſtate of inheritance in fee- 
ſimple. 462 

The reverſion in tail expectant on the 
deaths of Lady Dowager Halifax, and 
the late Queen Dowager, are not ſuch 
eſtates of inheritance deſcended from 
Marquis William as are within the intent 
of the proviſo, 463 

Lord Chief Juſtice Pratt, Sir Joſeph Je- 
Hl, and Lord Chief Juſtice X ug, de- 
livered their opinion in court, which 
agreed with Mr. Juſtice Tracy's, and 
Lord Macclesfield concurring, gave judg- 
ment accordingly. 404 

In moſt caſes a father will be preſumed to 

have paid the debt he owes a daughter, 

when in his life-time he gives her a 

greater ſum than he owed her. 522 


Scandal and Jmpertinence, Sec De- 
| poſitions. 


Securi⸗ 
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Securities, Judgments, Statutes | 


and Recogntſance. See titles Bonds, 
Incumbzances, and Bo2tgages. 


None but a bona fide purchaſer of a puny 
incumbrance, without notice of inter- 


mediate ones, can tack it to a prior. | 


Page 53 


Separate Maintenance. See titles | 
Baron and Feme, Agreement on 
Martri lage. 


Lord Rivers by , will 
50 J. to the plaintiff, who afterwards in 
1726. married the defendant Fitzer , 
in 1728. they agreed to part; by a deed | 
of ſeparation the huſband covenanted o 
allow her 14 J. per annum out of his Own 
eſtate, and 24 /. more to be paid quar- | 
terly out of the annuity of gol. and 121. 
a year to his daughter, by the plaintiff 
for her maintenance, to be paid quar- 
terly. The bill is brought againſt the | 
huſband, and Szepbens a creditor of his, 
ſince the execution of the deed of ſepa- 
rate maintenance, to have the truſts of 
that deed performed. Lord Hardwicte 
decreed according to the prayer of the bill 
as againſt the huſband ;, and as to Stephens, 
thet he ſhould not releaſe his claim upon 
the annuity till the plaintiff had paid him 
his debt. 511 
A. intitled to 500 J. marries whilſt an in- 
fant, the huſband by deed after mar- 
riage agrees the 5007. ſhall be to her 
ſeparate uſe for life, and after her death 
to the iſſue of the marriage; in the 
deed was a proviſo, impowering the 
truſtee to lend a part, or the whole to 
the huſband; he lent him the 500 J. 
and in 14 months after he became a 


bankrupt ; the truſtee brought his bill | 


to be admitted a creditor. Lord Hard- 
wwicke decreed, be ſhould come in as a cre- 
ditor under the commiſſion for the money be 
Paid to the huſband. 319 
In ſeparate maintenances the court muſt 
be directed by judicial determinations, 
and not by what they think of them in 
their private judgment. 560 


| 


* on 
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Sequeltration, ſee under Decree. 


After goods or a real eſtate are ſeiſed upon 
a ſequeſtration for want of an anſwer, 
the plaintiff may ſtill proceed, till he 
has got the bill taken pro confeſſo. Page 

2 

A ſequeſtrator is not intitled to 65. 8 d. - 

day as his ſtated fee. 542 


Settlement befoze Marriage. 


4 an annuity of Where a huſband by a ſettlement before 


marriage was obliged to do a particular 
thing for the benefit of the wife, and he 
did a thing equally ſatisfactory, the 
court will preſume a ſatisfaction by im- 
plication. 632 
A wife, who by articles before marri 
is by expreſs words barred of every thing 
ſhe could claim out of her huſband's 
perſonal eſtate, by the common law, cu- 
tom of London, or otherwiſe howſoever, 
has no right to parapbernali. 642 


Settlement after 8 See titles 
Agreements on Marriage. 


A huſband who had 1733 J. ſtock deviſed 
to him after marriage, veſts it in truſ- 
tees for the benefit of himſelf for life, 
of his wife for life, and afterwards for 
the benefit of his children. The /ettle- 
ment is void both as to creditors before and 
after the marriage, and the truſt eſtate was 
decreed to be ſold, and applied to the pay- 
ment of the huſband's debts. 600 

Such a ſettlement good as againſt a father 
after marriage, and againit a voluntary 
conveyance. 600 


Solicitoz See Attomep, Daſter in 
Chancery. 


South-Sea o other Stock. 


The perſon whoſe name 1s entred in the 
South-Sea company's books is, with re- 
gard to them, the proprietor. 147 


9g C Brokers 


A Table of the Principal Matters 
Brokers very often transfer ſtock without 
the principal's being ſo much as men- 


tioned, and yet he may maintain an ac- 
tion againſt the perſon to whom the 


Nack was transferred. * 394 


"Special Pleadings, See titles Courts 


ok Law, P 


In a plea of conviction for a capital of. 
fence, this court muſt judge with equal 
ſtrictneſs as if it was a plea at common 
law. 39 

Saying that A. gave a mortal wound to B. 
of which he died, without mentioning 
in what part B. received the wound, is 
bad: ſo ſaying that A. was tried at Gal- 
loway aſſiſes, without ſaying the pertons | 

who tried him had a commiſſion of 
gaol-delivery, is alſo bad. 399 
In a proceedigg at law, on a joint demand 
where one of the creditors will. not join 

in the action, he is ſummoned and ſe- 
vered, and the other has judgment quod 
Jequatur ſolum. 510 
Where an action is brought againſt two 
joint debtors, and one only appears, 
the creditor may have judgment for his 
whole debt againſt the perſon appear- 
ing, and by default againſt the perſon 

Who does not appear. 511 

In pleading there is the ſame ſtrictneſs in 
equity as in law. 6 32 


lea. | 


— 


- Specific Deviſe 02 Legacy. See un- 
der title Legacy, 


: Specific Perfozmance. See Agree⸗ 
ment when to be perfo2med in Spe: 
| cie, and when got, under title A- 


- Kreement. 


Spiritual Court. See titles. Diſtribu · 
tion, Demurrer, Baron and Feme. 


| N 

| The ſpiritual court, in caſes of controverted 

2 wills, appoint an adminiſtrator peadente 

| lite, to take care of the eſtate. 286 

"Where a perſon, whether he is heir at law, 
or next of kin, or any other man what- 
ſoever, keeps poſſeſſion of the teſtator's 


- real or perſonal eſtate, ſuch an. admini- 


ſtrator is intitled to bring ejectments for 
the recovery of the poſlefion, Rage 286 
Lord Hardwicke ones it an. abſurdity, 
that a will. ſet afide at law for the inſani- 
ty of the teſtator, may ſtill. be ſitigated 
on account of nal eſtate4n the ec- 
clefiaftical court, and . expreſſed a wiſh 
4 legiſlature would find a remedy for 
5 378 
if 4 proper ſuit had been inſtituted in the 
ecclefiaſtical court in relation- to the-va- 
lidiy of a marriage in the life-time of 
the pretended huſband, and a ſentence 
is given againſt the marriage, that would 
have bound every body; becauſe. it -is 
final and concluſive, as being the proper 
juriſdiction in caſes of this nature. 388 
It is to be wiſhed indeed, that the pro- 
ceedings in all courts were uniform; but 
at preſent the. eccleſiaſtical court, which 
15 the law of the-land, frequently deter- 
mines contrary - upon the fame facts. 
38 
Where the eccleſiaſtical court have i 
their conſent the huſband ſhould - have 
the wife's portion, this court has granted 
an injunction to ſtay the proceedings 
there, becauſe they will not ſuffer - the 
huſband to' take the wife's portion, till 
he has agreed to make a reaſonable pro- 
viſion for the. wife. 420 
The principal regiſters in the prerogative- 
office diſagreeing about the appointment 
of a clerk, the deputy regiſter nomina- 
ted one Abbot, who for a twelve month 
officiated, and received the fees amount- 
ing to 300 J. Lord Harduicke beld, as 
be was an officer de fatto, be had a right 
to the ſlated fees, and to retain them with- 
out account; and diſmiſſed the bill as 
againſt him w:th coſts. 422 
The right of nomination of a clerk to the 
regiſter is in the ſurviving grantees, in 
the grant of the late archbiſnop Doctor 
Wake. 483 
Lord Hardwicke directed the two regiſters 
to draw lots, who ſhall firſt nominate a 
clerk, to fill up a late-vacancy. 483 


Stat · chamber. W 1 04 of King's 
Bench, 


Statutes 


Statutes. 
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See titles Regiſter A, 
Books. 


The act of 8 G. 2. for the encouragement 
of the arts of deſigning, engraving, c. 


by veſting the properties thereof in the | 


inventors for 14 years, is not merely 

confined to works of invention only, 
but means the deſigning or engraving 
any thing that is already in nature Page 


| 23 
A print publiſhed of any building, houſe, 


or garden, falls within the act of par- 
liament. 95 
The property of the prints veſts abſolutely 

in the engraver, though the day of pub- 
lication is not mentioned. 
It never was the intention of the act of the 
loth of Queen Ann, for building the 
50 new churches, that there ſhould be 
a ſuit in the ordinary courts of juſtice ; 
the commiſſioners are the perſons to 
determine any diſpute. 
If the commiſſioners do any thing im- 


proper, the court of king's bench will | 


grant a mandamus. 145 
The commiſſioners are by the act directed 
to account before the auditors of the 
treaſury ; and if there is any grievance, 
the relief is by applying to a court of 

revenue. I45 
The ſeveral acts relating to this matter 
muſt be taken together. 146 
Nothing can iſſue by order of the treaſurer, 
without a previous one from the com- 


miſſioners. 147 


It is improper to make a perſon who 


acts miniſterially only a ſole party. 147 
Where ſome of the undertakers under the 
act of 4 Ann. c. 13. in regard to briefs, 
are dead; in a bill for an account, 
their repreſentatives need not be brought 
before the court, for they are each an- 
ſwerable, the one for the other. 


further than the preamble in many in- 
ſtances, even in criminal matters. 205 
The 33 H. 8. c. 23. for trying treaſons, 
c. within the King's dominions, or 
without, has been extended to trials in 
the Weſt Indies. 205 


95 


144 


162 
The enacting part of a ſtatute extends 


Statutes of Champarty⸗ 


Where a perſon undertakes to make out 
the title of another to an eſtate, and is 
to have a part of the lands as a ſa- 
tisfaction for his trouble, though the 
agrement for this purpoſe is artfully 
drawn, in order to keep it out of the 
Statutes of Chamtarty, he will not be in- 
titled to have a ſpecific performance de- 
creed here, but will be left to his reme- 
dy at law, Page 224 


Statute of Fraudulent Deviſes. Sec 
titles Party, Aﬀets marſhalled, Heir, 
under the Diviſion Matters contro: 
verted between Heir and Executoz, 


&c. 


A creditor brings a bill under the ſtatute 
of fraudulent deviſes, againſt the aſ- 
ſignee of the deviſee only, the heir at 
law is a neceſſary party, and for want 
of his being before the court, the cauſe 
was ordered to ſtand over. 125 

If an action at law is brought, it muſt be 
both againſt the deviſee and heir at law, 

and equity follows the law in this re- 
ſpect. | f 125 

The defect in 13 Eliz. c. 5. of fraudulenc 
conveyances, is remedied by 3 W. & 
M. c. 14. b 204 

The action under the ſtatute muſt be 
brought jointly againſt the heir and de- 
viſee. 433 

The proviſion in the act was introduced 
for the benefit of the creditors merely, 

without any regard either to the heir or 
deviſee; for otherwiſe there might have 
been a colluſion between the deviſee and 
heir at law, to play off the will or not, 
juſt as it ſhould ſuit them beſt; there- 
fore it was a wiſe proviſion of the act, 
to join the heir and deviſee in the ac- 
tion, to ſecure the creditor at all events. 

433 

The reaſon why there are no precedents 
to be found of judgments at common 
law on this ſtatute is, that the proceed 
ings in this court are more expeditious; 
for as both heir and executor are be- 

N | fore 


He who pays the purchaſe money has a 


. 
Nothing is a reſulting truſt under the 


1 
# 
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Fore the court, the creditors may have ' 
a fale. | Page 433 
In the caſes on this action in Clifrs and 
Lillys Entries, the writ charges the heir 
in the debet and detinet, and that the 


judgment. muſt follow the writ and | 


eount, is a known rule at law. 433 


Statute of Frauds and Perjuries. 


See titles Agreement, Leaſe, (Mill, 
1 of a Will, Parol Evi 
dence. | 


of truſt ſhould be in writing, 
they are abſolutely void, except ſuch 
as ariſe by conſtruction of law. 71 


reſulting truſt, but then he muſt clearly 
prove the payment. oi 
There is another way of taking a caſe out 
of the ſtatute, which is by admitting 
parol evidence to ſhew the truſt, from 
the mean circumſtances of the pre- 
tended owner of the real eſtate, that 
makes it impoſſible for him to be the 
purchaſer. 7 


ſtatute of frauds and perjuries, but what 
are called ſo by operation of law. 
Where a ſum of money is given originally, 
and primarily out of land, a will with 
that charge muſt be equally executed 
with the fame ſolemnity, becauſe it 1s 
conſidered in this court as part of the 
land, ſince it can only be raiſed by ſale 
or diſpoſition of part. 272 


ö 


Statute of Limitations. See Limi⸗ 


tations, Judgments, Poſſeſſion, 


Merchants. 


A bill depending for fix years in chancery, | 


is not ſufficient to take a debt out of 
the ſtatute of limitations. RES 
The appointment of a receiver, will not 
alter the poſſeſſion of an eſtate in rhe 
perſon who ſhall be found intitled at 
the time the receiver was appointed, ſo 
as to prevent the ſtatute of limitations 


| , 


2 | 


running on during the right in diſpute. 
28 . Page 1 
The ſtatute of limitations may be vleaded 
to the debt, but not to the diſcovery 
when the debt was due. 51 
L. gives D. P. an annuity for life, ſhe 
dies in 1718, and in 1740, a bill is 
brought by her repreſentative for the 
arrears of the annuity, from the year 
1708, to the death of D. P. the court, 
from the length of time, preſumed it to 
be paid, and diſmiſſed the bill with 
coſts. I 


Though the doctrine has prevailed, that 


The ſtatute requires that all declarations | 
otherwiſe | 


the ſtatute of limitations will not run 
as to a legacy, yet it will not hold as to 
an annuity. 71 
Portions, which became due in 1673, were 
ſued for in this court in 1717: Lord 
Hardwicke ſaid, ſuch a length of time 
creates a very ſtrong preſumption of their 
having been paid; and to induce the 
court to believe they are ſtill unpaid, 
almoſt amounts to proving a negative. 


178 

Though an original be filed at law, ver if 
there has been no proceeding upon it 
for ſix years, it will not prevent the 
ſtatute of limitations from running. 
The creditor, by 4 Anne, has the — 
privilege on the debtor's being beyond 
ſea, as he had by the ſtatute of 21 Fac. 
on his being beyond the ſea himſelf. 

3 

Theſe ſtatutes muſt be ſo conſidered, as + 
the clauſes in the laſt had ſtood ori- 
ginally in the firſt. 614 
Where a creditor who has been out of the 
kingdom returns, the time will run, 
and his going abroad again will give 
him no privilege; for that was gone 
by his having once returned after cauſe 
of action accrued. 614 
If after an ouſter of the reſt, one tenant 
in common, or jointenant, continues in 
poſſeſſion of the whole for 20 years, it 
is a bar. 632 


Statute. See Securities, 


Stocks. 
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* 


Stocks. 


The repreſentative of Sir T. C. to 
rederm 25001, Faſt Dita fock, tranſ- 
ferred to the defendant the rſt of April 
1758, for ſecuring 20001. and intereſt 
at 6 per cent. to be re- transferred on 
payment of principal and intereſt the 
2d of July following. Sir 7. C. died 
in 1709; the ſon brought this bill in 
1729. Lord Hardwicke refafing to de 
cree a redemption diſmiſſed the dill. 
Page 203 

It is not neceffary to bring a bilf of 
forecloſure on a mortgage of ſtock. 
303 


Subpoena. — Pooceſs, Infants, 


Surrender. See title Copphold. 


of. GC: deviſed all his lands; Cc, to truſtees, | 


till R. and B. attain 21, and in the 
mean time the rents to be applied to- 
wards their maintenance; and after they 
attained 21, then to R. and B. for their 
lives, and after their deaths, to the uſe 


of the heirs of R. and B. as tenants in 


common, and not as jointenants; part 
of the premiſſes were copybold, which 
were ſurrendered to the uſe of the will; 
B. one of the deviſees attained 21, and 
by leaſe and releaſe, conveyed his moiety 
in the freehold lands to his fiſter and her 
heirs, who married the plaintiff; and 
afterwards his copyhold lands in hke 
manner, but made no ſurrender thereof : 
Whatever words there may be in a will 
relative to capybold lands, they can have 
no effet if there was no ſurrender, far 
nothing can paſs a legal eftate but what 
ill paſs it in law. 304 


Survivoz, See alſo Jointenants. 
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Taxes. 
HERE a perſon had a power 
to make a. jointure — 
deduction for any charges impoſed or 
to be impoſed, parliamentary or other; 
wiſe; this does not mean only ſuch as 
are fixed and certain, but the land tax, 
though a fiudtuagng one, is clearly 
within the power. Page 542 
biſhop by covenanting to pay all taxes 
ordinary or extraordinary, does not ſub- 
- ject himſelf to the hand tax, becauſe he 
22 _ his ſucceſſors ; otherwiſt in 
the es a common perſon, becauſe 
he can bind his heirs. 544 


2 


Tenants in Common. See titles 


Jointenants, Statute of Limita- 
tions. 


Lord Hardwicke held, that the conſtruction 
in J. B.'s will of the words, as his fifters 
ſeverally die, is, that the ſiſters ſhould 
take as tenants in common, and not as 
Jointenants. 441 


Tenant by the Curteſy, See titles 
Curteſy, che diviſion Redemption 
and Foxcloſure, under title Mozt⸗ 
gage. 


Term fo2 Pears. see Eſtate foz 
Pears. 


Term attendant on the Inheritanc 
See title Eſtate, laſt diviſion. 


E. 


_ Tithes. 


Alcflee of a rectory for three lives, who 
had made a derivative leaſe, brings a 
Dill for tithe in kind, and to eſtabliſh a 
cuftom of ſetting out corn in ftooks : 
Lord Hartwicke held the bill properly 
brought, though the tithes are out in 
leaſe, to prevent colluſion between a 
leſſee and occupiers. ©7226 
9 D Evidence 


Table of the Principal Matters. 
Evidence of an exemption from tithes | 


depends on uſage, and a poſterior one 
is evidence of the antecedent, where 


no other can be had. Page 137 
Potatoes being ſown in great quantities in 
a common field, the rector brought his 
bill- for them as a great tithe, Lord 
Hardwicke held, that potatoes being in 
their nature a ſmall- tithe, the ſowing 
them in greater quantities makes no al- 
ttteration. 364 
The diſtinction between great and ſmall 
. tithes. might ariſe at firſt from the for- 
mer producing greater, and the latter 
{ſmaller quantities. 365 
Though Lord Chief Juſtice Holt, in the 
caſe of Wharton verſus Liſte, 3 Lev. 365. 
held tithes ſhould be determined, whe- 
ther great or ſmall, from their quan- 

. tity ; the judgment was contrary. 365 
If poratoes in. gardens ſhould be. called 
ſmall tithes, and great in fields, it 
muſt vary every year in every pariſh, 

; 65 

Where arable is turned into hs, 1 
is an agiſtment tithe, and become a 

. - ſmall one from a great one. 365 


Toleration. 


The act of toleration was made to protect 
© perſons of tender conſciences, and to 
exempt them 'from penalties; but to 
extend it to clergymen of the church 
of England who act contrary to the 
rules and diſcipline of the church, 
would introduce the. utmoſt confuſion. 


501 


Trade. See =o Merchants, Col⸗ 
lierp. | | 


The plaintiff moved for an injunction to 
reſtrain the defendant from uſing the 
Mogul ſtamp on his cards, ſuggeſting 
the ſole right to be in the plaintiff, ha- 
ving appropriated the ſtamp to himſelf, 
conformable to the charter granted to 
the card-makers company by King 
Charles the Firſt: Lord Hardwicke de- 
nied the injundtion, and ſaid, he knew no 
inſtance of reſtraining one trader from 


5 


| - making uſe of the ſame mark with ano- 
ther. Pape 484. 
A clothworker may maintain an action 
againſt another of the ſame trade, for 
uſing his mark, where it is done with 
a fraudulent deſign to put off bad 
cloths, or to draw away cuſtomers. 
48 
But the court will never eſtabliſh a eſe 
of this kind, claimed under. a .char- 
ter only from the crown, unleſs there 
has been an action to try the right at 
law. | LO.” t 7 - 
The objection of the defendant's taking 
away the plaintiff's cuſtomers, by uſing 
the ſame mark, is of no more weight, 
than there would be in an objection to 
one innkeeper ſetting up the ſame ſign 
with another. 487 


Trees. See Timber. 
Trial. See title New Trial. 


- 


Truſt and Truſtee. See Executoz, 
Rule, Beſtraint of Marriage, alſo 
when and how to be charged and 
dilcharged. See titles Perfonal E- 
ſtate, Free Bench, Uſe, CUitneſs, 
Implication, The Charitable Coz⸗ 
pozation, Baron and Feme. 


If a truſtee, merely to have a point re- 
lative to his private intereſt determined, 
brings the ceſtuy que traſt before the 
court, he ſhall pay the whole coſts of 
the ſuit for ſuch a vexatious behaviour. 

; 48 

There may be cafes where the court will 
eſtabliſh an agreement made with a 
truſtee for an extraordinary allowance, 
beyond the terms of the truſt. 60 
The court always holds a ftrift hand 
over truſtees with regard to extra al- 
lowances. 60 
Where land is given to 4. without the 
word heirs, and a truſt declared of that 
eſtate, which can only be ſatisfied by 
ceſtuy que truſt's taking an inheritance, 
the fee will paſs to 4. even withour 
the word heirs. 72 


Breach 


Breach of truſt can fall only on the perſo- 
nal eſtate of a truſtee. Page 119 
When an eſtate is purchaſed in the name 
of one perſon, and the money is paid 
by another, he has a reſulting truſt; or 
where it is declared only as to part, and 
nothing ſaid as to the reſt, what re- 
mains undiſpoſed of, reſults to the heir 
at law. 130 
If a huſband, even after marriage, con- 
veys his wife's fortune to a truſtee 
for her ſeparate uſe, and the truſtee 
is guilty of a breach of truſt, this 
court will oblige him to make ſatiſ⸗ 
faction to the ceſtuy que truſt. 243 
It is not proper to direct an iſſue to try a 
truſt, nor is there any inſtance of its 
being done; for where a caſe depends 
upon the ſtatute of frauds and perju- 
ries, it is incumbent upon this court 
to determine it, and therefore the bill 


mult be diſmiſſed as to any relief pray- 
364 


ed. 
A teſtator deviſing an eſtate to perſons 
whom he names truſtees, for ſuch pur- 


poſes as they or the major part of them 


ſhall think fit, gives no benefit to them, 
but is an authority only, by appoint- 
ing a quorum out of the truſtees. 568 
The caſe of Lord Glenorchy and Beoſville, 
has eſtabliſhed a diſtinction of truſts 
executed and executory. : 582 
A truſt is, where there is ſuch a confi- 
dence between parties, that no action 
will lie, but is a caſe merely for the 
conſideration of equity. 
"Where executors are made truſtees, they 


can take nothing for their own benefit, 


unleſs it be particularly given to them ; 
nor, as they have no ownerſhip, can 
they alter the intereſt of the ceſtuy que 


truſts. 643 


[Truſts fo2 valſing Daughters Pos 
tions, and Payment of Debts. 
See titles ]Po2tfons, and Poviſions 

ko Childzen, Satisfation, Con- 
tingent Remainder. 


1. L. gave A. M. a bond for 30o!. and 
intereſt, in 1728, and in 1731, paid 
her 1007. in'1736 he made his will, and 


gave all his lands in B. for a term of 


612 


able of the Principal Matters. 


200 years, upon truſt to raife and pay, 
within two years after his death, to A, 
M. 2001. and alſo deviſed other land: 
to the ſame truſtee for 300 years, on 
truſt to pay 2007. to A. M. within one 
year after his death, the executor of IL. 
paid ſome part of the bond to A. M. 
in her life-time ; the bill prays, that 
the legacies may be decreed a ſatisfac- 
tion of the bond, and that her executor 
may refund what he has received in 
part payment thereof : The Maſter of th- 
Rolls held this to be a contingent legacy; 
for if the legatee had died before the 
time of payment, it weuld have ſunk in 
the land, and that the rule of ademption 
not extending ſo far as to take in a con- 
tingent legacy, this is not a ſatisfattion of 
the bond. Page 300 
There is no manner of difference between 
a direction to truſtees to pay, and a 
ift; the teſtator is equally a donor in 
th caſes. 301 
One deviſes his lands in D. to A. his cou- 
ſin, an infant, at 21. ſubject to the 
incumbrances therein, and all his other 
lands to truſtees, to pay debts: Sir 
Joſeph Jekyll directed the mortgage on 
A.'s eſtate to be paid off, out 7 mo- 
ney ariſing by ſale of the truſt eſtate, 
though A. by bill had ſubmitted to 
diſcharge it. On appeal to Lord Chan- 
cellor King, he affirmed the decree. 


438 


Truſtees fo2 preſerving Contingent 
Remainders. 


— 


A. ſeiſed in fee of ſeveral manors, Lands, 
Sc. by will deviſed the ſame to W. S. 
and others, their heirs and aſſigns, on 
truſt out of the rents to pay his debts, 
and after payment thereof he deviſed the 
ſame eſtates to three of the truſtees, 
their executors, Cc. for 300 years, on 
truſt to pay his legacies and 200 J. a 
year to his ſiſter for life; and after the 
determination of the eſtate for years, he 
deviſed the premiſſes to all the truſtees 
in truſt as to one moiety, to the uſe of 
T. B. for life without impeachment of 
waſte, and after the determination cf 
that eſtate, to the truſtees for life of T. B. 
to preſerve contingent remainders, and 
| after 


2 
"aw 


A Table of the pyi nei pal Montes 


after his deceaſe then to the uſe. of the | 


heirs of the body of T. B. and for want 
of ſuch iſſue, A to Benjamin! | Bag ſhaw 
in like tmahner as he had before eitel 
the moiety to T. B. with the like re- 
mainders to other of his nephews, re- 
mainder to the teſtator's own right deirs. 
T. B. died without iſſue, and 
Bag ſhaw, after ſiffeting a a tecovery to 
the uſe of him and his heirs of this midie- 
, deviſes it to his wife the plaintiff in 
8 e, and dies; tlie defendant, the heir 
at law'of A. infiſted that 1. * Bag- 
aw had only an eſtate for e; that his 
recovery aid not operate to affect the 
© remaifidet in fee to the fig hr helts of A. 
and therefore the defendänt as his heir 
was become ihtitled to the eſtate in ꝗdeſ- 
tion. The Maſter of the Rolls, fler 4 


king ſome time to conf der of this ta be dei 
ſe 


clared it was bis opinion that the 
was in tail, and that ry toot py” Rate 


in the will N A. 10 Brann Bag ſh 


n a mately of the ' premiſſe es, and conſequent- 
ty the recovery was tell ſi fred, jo 2 
red all the remainders. 70 


Eſtates are to be governed by 9 Ame 6 


rüles in law and equity, and technical 
expreſſions = to receive the ſame in- 
terpretation h 574 


Lo d Hardivicke of opinion that B. 


E being 
took only an ing of of for life, he re- 


verſed the decree Ar the Rolls, pro tanto, 
as decreed that Benjamin Bag ſhaw had 
an eſtate- tail. 5 
The eſtate deviſed t to B. B. was not an te 
r but a mere truſt in equity; 
be whole fee being deviſed to the 
truſtees, no legal fee could be limited 
on it, and he could take no legal 
te. 577 
B. B.'s recovery was bad, for he could not 
make a good tenant to the præcipe, be- 
ing before the debts were paid, and the 
fee deviſed to the truſtees was ended; 
and whatever de feats the recovery de- 
feats the plaintiff's title. 578 


#- 
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| 
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Inter eff, See 
1 MS Cot 10 Cond. 


ex E Parker by will gives 3060 J. 
to truſtees to be placed our at intereſt 
or on a purchaſe; and then to permit 
his wife to receive the intereſt durin 
her natutal life, and after her deceaſe to 
_ the who ole principal with all in- 
ſt amon "bs fout- children ſhare 
{Fare alike, and the ſurvivofs of 
then; but hot Before they atlaim 21, or 
day of marriage. Page 123 
Conſtance; ohe of the four children, attaih- 
ed 22, but died in the life-tinie of the 
mother, ſo that the diviſion bf the 
3000 J. could not be madle till after her 
death: The truſtees laid out tlie greateſt 
part of the money in the purchaſe of 
old and bepphond, and lent ano- 
ther or part on bond ; the court held this - 
velted intereſt in Conſtance, and 
ro ſurvivors meant ſuch as ſhould be 
living at the death of the child before 
21. and not ſuch as were living at the 
death of the mother: And that the re- 
preſenrative of Conſtance is intitled to a 
fourth of the bond, and a fourth in the 
whole in government ſecurities, and 
which has not been ihvelted in 1 7 


Thomas Condon by his will gives to each of 
his two dau Shrers T/abella and Diana 
10007, to be "raiſed and paid to them 
im Nor after the decenle of his wife, 
or out of the rents, Fc. of his manors, 
Sc. in Y orkſbire, or by ſale or mort- 
e 4. ge rag the rate of 61. 
er cent. from the dectaſe © wife until 
2 ſaid ſums ſhall wa tubes bd my 
daughters, or their reſpective executors, 
adminiſtrators or. aſſigns; and in caſe ei- 
ther of his ſaid daughters died before 
him, then the ſurvivor, her 'executors, 
Sc. was to receive all the ſums before 
deviſed our of the ſaid lands to be raiſed, 
and the part of the daughter ſo dying 
ſnall not ceaſe or ſink into the eſtate for 
the benefir of my Heir, but ſhall re- 
main and be raiſed for che benefit of my 
ſurviving daughter. 127 


The 


1 77 able of: the Principal Auger. 


The ate died, and left one ſon and two 
daughters Iſabella and Diana; after his 
death Diana married Sir Willlan Lo- 
ther, and died jn 1736, Aan the mother 
died in the year following; the huſband 
brings the bill to have the fum of 1000/7. 
raiſed out of the eſtate charged; Lord 
Hardwicke was of 8 tht 10001. 
ought to de raiſed. | Page 127 
He faid, it has been determined where a 
legacy upon land depends on two con- 
tingencies, th one of them doth 
not happen, the legacy thall be raiſed. 


| 128 
Where the ber E. the tune off Payment 
of 4 been Owing to the cir- | 


EN of the delta eſtate, and 
not to the circumſtances of the legatees, 
that is not ſo ftrong a eaſe for a legacy's 
ſinking into the eſtate, as where the 
poſtponing the payment of it has ap- 
peared to have ariſen from ciroumſtances 


An inference, his Lo faid, may be 
drawn in the plaintiff's favour, from the 


direction that the legacy ſhall be paid 
to the daughters, or therr reſpetirve ex- 
eciitors, adminiſtraiors and affigns. 128 
The clauſe on which Lord Hardwicke prin- | 
cCipally founded his opinion was, the di- 
rection that if one daughter died before 
him, her part ſhould not ſinł into the 
eſtate. | 


R | 129 

Upon the rehearing of this cauſe Lord 
Hardwicke ſaid he had no doubt at the 
firſt hearing, and thought there was as 
little doubt for it here as in any caſe. 


131 


Had the Father entrell into a bond to pay | ß 


1000 l. to his daughter after his wile 
death, it would have been forfeited. if 

the executor had refuſed to pay. When 
no time of payment is fixed, a legacy in 
general is held to be paid immediately, 
unleſs the end for which it was given 
© Falipaning of t h 

The e payment here was 
only fon ho Pa Ru of the eſtate, 
becauſe the ſon would have been hurt 


1334 


8 
i 
other truſts directed to be paid to ſuch 
ſon as ſhall live to attain the age of 21. 
when and at ſuch time as he ſhall have 
attained the age of 23; the eldeſt ſon 
attained H age of 21. but died before 
23. Lord Harawicke.held, that the fon 
became abſolutely intitled to the money, 
and the time of payment only was poſt- 
poned to the age of 23. Page 185 


dato: and Ailton Power. 


Qoluntaty. | See titles Fraud. Impl. 
cation. 


| Ale. Ser alſo Truft. 


Natural love ul affection is very ſuf- 
- ficient to create a uſe, and will amount 

do a covenant to ſtand ſeiſed-though no 
other conſideration appear. 149 

Uſes were introduced during the cofiteſts 
between the two houſes of Turk and 
Lancaſter to avoid forfeitures; and were 
exactly the ſame with what truſts -— 
now. | 

A deviſe to A. and ſuch uſes as he mal 

appoint, was good before the ſtatute of 
uſes; for when he appoints, the ceſtuy 
que truſt is in by che feoffor, and nor 
by the appointer. 368 

The ſtatute of uſes has executed the a 
eftate, and joined it to the uſe; and 
the legal eſtate therefore muſt want to 
be executed by a OO to make it 


a truſt in _— - 583 


 Uſury, | 


On a bill to ſat aſide an uſations * 
a defendant may demur to the diſcovery 
of what intereſt he agreed to take, for 
that he cannot ſet this forth without diſ- 
3 che very intereſt he has taken. 


393 


if raiſed before his mother's s jointure fell . 


In. 133 


Under marriage: articles 2000 1. part of 


30001. veſted in truſtees, was amongſt 
Vo. II. 


| 


ard. 


„„ 


n 
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gre 


70 caſe calls more for the. . 
tien of the legiſlature, than the 


this gcoutt. | Page 157 
"te giving away a woman at her, mar- 


. ;riage, as the father, though not an eſ- 


ſential thing, yet is a ceremony always 
required, and therefore Lord Hardwicke 
committed the perſon who did it. 158 
10 make perſons liable to a contempt for 
ſuch a marriage, they muſt be concerned 
in the original contrivance, and be ap- 
 Prized of the infant's being a ward of 
the court. 158 
The clergyman not appearin to be con- 
...: cerned. in the deſign of doing this 
| - wrongful act, was = guilty of a con- 
_ tempt of the court. 159 
His Lordſhip ordered. the licence to be 
left in the Tegiſter's hands, that recourſe 
POR be had to it if occaſion. 159 


C Tate See Timber, Jnfant. 


It is not neceſſary to ſtay till waſte is ac- 
tually committed where the intention 
appears, and the defendant by his an- 
ſwer inſiſts on his right to do it. 183 

Though no proof appears of waſte, yet if 
the tenant for life inſiſts on a right to 
do it, and it is proved that he has none, 

the owner of the reverſion may have an 
injunction. 183 

A tenant for life though without impeach- 
ment of waſte, ſhall be obliged to keep 
tenants houſes in repair, unleſs the 
charge is exceſſive, and ſhall not ſuffer 
them to run to ruin. 383 


©, marrying a ward without the leave of | 


er * x 
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cu and Keiser. 5 * titles E- 
ſtates, Charity and Charitable 
Ges, Codicil, Copphold, Wozds, 
Expoſition ok Mozds, Mozigage, 
Power, King, Statute of Frauds 
and Perjuries, Executoz, Spiri⸗ 
tual Court, Fraud, n An⸗ 
nuitp, Þeir, Wows, —_— 


Though a feme covert has a power to 
diſpoſe of a ſum by a writing purport- 
ing to be a will, that does not give it 
the authority of one in the eccleſiaſtical 
court, but the huſband muſt be ex- 
amined to his conſent, before it can be 
proved. Page 49 

Where a probate differs from an original 
will, there muſt be an application to 
che ſpiritual court to amend. 50 

Where a will is to be eſtabliſhed, the teſ- 
tator muſt be proved to be of a ſound 
and diſpoſing mind, eſpecially where 
there are infants in the caſe. 6 

If a man leaves 20 ſeveral papers behind 
him executed at different times, in re- 
ſpect to perſonal eſtate, they ſhall all 
be taken as one will, and ſo conſtrued, 
that all may e the teſtator's inten- 
tion. 87 

The court cannot declare a vill well 
proved, where an heir at law is not to 
be found. 120 

A will is ambulatory till a teſtator's death, 
nor till then can money directed to be 
laid out in land be conſidered as land. 

16 

A will executed firſt in the preſence of 

two witneſſes, afterwards the teſtatrix 

ſaid, this is my will, in the preſence of 

a third, but did not put her ſeal, nor 

did ſhe ſay, her name was of her own 

hand-writing. Lord Hardwicke gave no 

abſolute opinion, but was inclined to 
think, this was a void will, becauſe not 
exactiy conformable to the ceremonies 
required by the ſtatute of frauds and 
perjuries, unleſs it had been reſealed by 
the teſtatrix in the preſence of the third 
witneſs, and unleſs ſne had declared it 
to be her hand-writing. 176 


D Sealing 


A Fable af Principal Mutters. 


Sealing her will without ſigning in the pre- 
ſence of this witneſs, he ſeemed to think 
would have beth ſuffieient to make it a 
bod will; but faid it was a point pro- 


Per to be determined at law. Page 176 | 


A. teſtator figned and executed his will in 


Mlxenber 173 5¹ in the preſence of two 


Witneſſes; afrerwards in the year 1739. 
be with his pen went over his name in 
the preſence of a third witneſs, who 
ſubſcribed his name in the teſtator's pre- 
| Fence, and at his requeſt; this was held 
by the court of King's Bench in the 
caſe of Jones and Lake, February 1, 1742. 
to be a due execution of the will under 
the ſtatute of frauds and perjuries, for 
there being the oath of three atteſting 
witneſſes, it is the degree of evidence 
required by the ſtatute, and the ſame 
credit ought to be given to three per- 
ſons at different times, as at the ſame 
time. See the note at the bottom of Page 
176 and 177. 
A fraud in procuring a will cannot be de- 
termined here, but muſt be decided by 
a trial at la. | 424 
The intent of a teſtator in a will muſt be 
conſiſtent with the rules of law, and in 
many caſes his intent has been reſtrain- 
ed; as where he has attempted a per- 


petuity, or to reſtrain a tenant in tail | 


from alienation. 
No perſon can take by a will, and at the 


ſame time do any thing that ſhall de- | 


ſtroy the will. 629 


a 


Revocation of a Will. See Statute 
of Frauds and Perjuries, Leaſe. 


A. G. by his will deviſes to his nephew R. 
E. all his dividends on his South-Sea an- 

- nuities, and afterwards by a codicil gives 
his niece Margaret Stone 20 l. a year for 
her life, to be paid out of his South-Sea 


anmuities. This is not a revocation in 


toto, but both deviſes may ſtand con- 
- ſiſtently together. | 86 
R. B. gives to Elizabeth Brudenell 8001. to 
be laid out for the advantage of herſelf 

during life, and afterwards to her chul- 


\ dren, and to M. L. 4007. to be laid out 


in the ſame manner, and to the ſame 


all his freefi 


ä 
— — 


Pope 2 5 Brudenell's, and the re- 
mainder of his eſtate in. N. D, and 
oY and perſonal 1 
ſoever, after payment of debts, to his 
eie 5169 7 68 
By a ſecond will, he gives to M. L. 100 l. 
and to Mrs. Brudenell 400 l. and the re- 
ſidue of his eſtate real and perſonal to 
F. N. 9 $3 $= * 268 
The firſt will was executed by the teſtator 
in the preſence of three witneſſes, and 
in every reſpect according to the ſtatute 
of frauds and perjuries. 268 
There were no witneſſes to the ſecond, but 
the whole was written with the teſtator's 
„„ Yoon aac hare | 
In a letter directed to S. B. the teſtator re- 
commends Mrs. Brudenell to his kind- 
neſs, and gives to his godchild 200 /. 
nd if dead to Mrs. Brudenell's eldeſt 

n, which he defires only in caſe S. B. 
makes uſe of the laſt will. 269 
Mrs. Brudenell brought a bill to have the 
legacies left to her raiſed out of the te- 
ſtator's real eſtate; the queſtions were, 
whether the legacies given under the 
firſt will were a charge upon the real 
eſtate, and whether revoked by the ſe- 
cond ? 269 
Lord Hardwicke decreed only the leſſer ſums 
to be raiſed out of the real eſtate of the 
teſtator. 34 
The ſmaller ſums given here under the ſe- 
cond will, are but a leſſening of the 
quantum of the money given by the for- 
mer, and are only new modelled or qua- 
lified, and equally a charge on the real 
eſtate. le 
The rule is the ſame as to revocations of 
a deviſe of lands, and a revocation of 

a ſum of money charged on lands, they 
muſt be revoked in the ſame manner. 
272 

Beſides expreſs revocations there are 5 
tual ones, ever ſince the making of the 
ſtatute; as by extinguiſhing or deſtroy- 
ing the thing deviſed, and where that 
is done by the teſtator in his life-time, 

it muſt prevail. 272 
Suppoſe a will is made according to form, 
and afterwards the lands ſold by the 


teſtator which he had deviſed, though - 


the form of revocation the ſtatute of 
frauds 


A e 9 pal Mat berg. 


frauds preſcribed is not purſcke „yet it 
272 


(OLE «alas o 
gf 85 gestion r man 


4 debry and af. 
meds pays that debe, it is extinct, | 


charge i fs c 


8 
nz £7 © * YE 55 2 
Lands charged with a Portion by a ll, 
and the Tame given beck à teſtator in his 
* 4 time ; this is a virtual revocation of 
"= he "Charge, though where 1 is n actual 
.* "$43 273 

In all caſes where a man gives a perlofial 


1 hated on real Eſtate, and the 
is fe" d, the ſegscies are gone; 


* r where the land is meant only as a 
rat” ſecutity, if the thing ſecured 


dug hefe 1s us fortnal revocation. 


Ky * 


273 
Where the ſame thing is given in a will to 
two different perſons, Lord Coke faid 
the latter words ſhall revoke the for- 
mer; but in Plowwden, in the caſe of 
Paramore and Yardley, it was held they 
"ſhall take as joint-tenants; but Lord 
 Hardwicke ſaid, he rather inclined to 
Lord Coke"s opinion. ONT" 374 
Where a man gives a horſe to A. in the 
"firſt part of a will, and in the latter end 
the ſame horſe to B. it is a revocation ; 
and Swinburne is miſtaken in point of 
law, in faying they ſhall take as joint- 
tenants. ö 375 
ſtator who had a leaſchold eſtate de- 
Viſes it, and afterwards purchaſes the 
even" in fee; this is a revocation of 
the will pro tanto, and the eſtate de- 


ſcends upon his heir at law. 425 
The rule of revocation of wills is the ſame 
in equity as at law. 598 


Thoug a feoffment be to the ſame uſes 1 


with thoſe in a precedent will, yet it is 
a revocation. . 598 


aWiy, "the Teeurity itſelf cannot | 


Devife. See des Alete; pM 

_ foxraiſmg-Poztions; Trutteins 
Payment of Oebts under title Stu 

and Heir under the diviſion po 


controverted between the 


3 | -Executo2 and Debiſee, gi ded 


Intereſt, Erpodtlon of of Wow 
Eſtate 105 Pears. | 2 


G. La by her will gives be- reſidue $f ber 
ſtock in trade in truſt for the ſeparate 
_ uſe of her daughter, and appoints her 
executrix, but makes no diſpoſition of 
the ſurplus; this is not a legacy, but an 
exception out of the ſtock the teſtatrix 
had given to her fon, and does not ex- 
clude the daughter from the ſurplus. 
P 

A deviſee for life of goods muſt 1 in 4 
inventory, to be depoſited with the 
maſter for the benefit of all parties. 82 

A deviſe in expreſs words is not extended 
by ſubſequent general ones. 113 

Money will not paſs by a deviſe of all 
you and _ of every kind, where 

deviſce has a money le at 
- outſet of the will. I 7 

A deviſe cannot relate to a child who Was 

2 — e till many years after a teſtator's 
* 

A deviſe from a huſband to a wife 54 
uſe of all houſehold goods for life or wi- 
dowhood, intitles her to uſe them any 
where, or even to let them out to hire. 

I 
7. R. by his will fays, I give to my 40 
wife a1 my houſehold goods, furniture, 
plate, linen and china in my houſe at E. 
wherein I now dwell, or to the ſaid houſe 
belonging; and alſo the ſaid houſe, gar- 
dens, field and land thereto belonging, 
ſo long as ſhe continues my widow, and 
no longer: And I likewiſe give her my 
jewels, coach, chariot and coach-horfes ; 
the queſtion was whether the words, ſo 
long as my wife continues a widow, and no 
longer, are to be confined to the teſtator 8 
houſe at E. or to be extended to the 
whole that was deviſed to her: Lord 
Hardwicke held, that the houſehold goods, 

furniture, plate, "linen and china, were put 

| under 


able of the Pri ge am, 


under the ſame reſtrition as the boafe it- 

off; but that the jewels, roach; chariot 

—_— Dyes "ers" . 

f 1 

limiti words in the 

rhe puning — makes no ae 
\ Fe as ro the contrtion. 

tor may — 4 

for life, W 

in another, unleſs the latter ſnould 


be appurcenane do che thing before et 


323] 
4 Wer gives to James Agde a bis | 48 
| Where a witneſs is SEE 


| Where an atteſting, v 


lands, tenements and what- 

ſoever, after debts and 
and funeral nces are — 

The debts being charged only contin- 

y on the es, if the 

— 4 \be deficien the 

the has only an 

eftate for life. 2 x 


It has been held, where there has been a | 


deviſe of an eſtate to A. at the beginning 
and to B. at the end of a will, they ſhall | 
take as joint-tenants. 373 
Lord Nottingham firſt determined in favour 
of a beres fattus, that perſonal aſſets 
'ſhould be applied in exoneration, but 
then he was « heres fates of the whole 
real eſtate. 436 
Pockley verſus Pockley was the firſt inſtance, 
where it was determined in favour of a 
deviſee of part of the eſtate only; and 
Lord Nottingbam's opinion has been fol- 
lowed ever ſince. 436 
If a teſtator deviſes all his eſtates to A. and 
has only leaſehold, they will paſs. 451 
If a man hath lands in fee and for years, 
and deviſeth all his lands, the fee- ſimple 
paſs only; and if he hath a leaſe for 


years, and no fee-ſimple, the leaſe for | 


years paſſeth; for otherwiſe the will 
would be void. 451 
A trial at law directed on this iſſue,  whe- 


ther the teſtator had both freehold and | 


leaſehold, and in the ſame pariſh. 431 


* 


rſonal eſtate | 
aſter of the | 


Vor. II. 


cHiitneds. LS 
0 


Dr only us to ane t. 
the defendant may 5 ks 


fame, but — make uſe of ſuch 
witneſs N different fad. Page 


l 
The. rules of aublencs bn this court as. to 
\ are exattly the ſame as at 


UE PO PPE 


. k 
broad, a ſtrict of A 18 5 


oineds otherwiſe where he has lived con- 
y in Zagland, for in ſuch a caſe, 
the court will not — a certificate 
of bis funeral ſhould be produced. 
. 
Where a witneſs is under a neceſſity of 
exculpating her own behaviour firſt, no 
regard ought to be paid to her evidence 
againſt the conduct of others. 97 
At law, 2 a perſon has granted — 
conveyed, the very words grant 
convey imply a warranty on the part — 
the grantor, and he cannot be examined 
as a witneſs to overturn and inyalidate 
the right and title granted by the deed. 
228 
At law no defendant. can be examined as 
a witneſs; but in equity, a perſon made 


a defendant for form-ſake, may be ex- 
amined in a caule, ſaving juſt excep- 
tions. 229 


A truſtee, though merely nominal, can- 
not be examined at law, but he clearly 
may 1n equity. 229 
The Attorney General muſt enter a. oli 
proſequt againſt a defendant, before he 
can be admitted as a witneſs, even in 
the caſe of the king. 229 


It is in particular inſtances only, where 


fraud is charged by a bill, or in caſes 
of truſt, that this court does not confine 
itſelf within ſuch ſtrict rules as thev 
do at law, but in general, the rules of 
evidence here and at law do not differ. 
229 
The 
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A ef ape Phnopal Marrexs 


Oa the conſtruction of 


The ſatisfuction formerly for the non 
Eire: of n witneſs dy els. |, 
the courts of law grant an at- 
inſt him Pat 393 
A H. the plaintiff in the origi- 
"patent, examined H. to the merits ; 
erithis farher's| death,” he brought 
: er teviver, and became à party in- 
teteſted this does not di ify him 
| *Frot being an 3 8 or] 
IN HIT Nen: EH 
Din! 141% ONS: DIS. 
and title Eſtates, under che diviſion 
Limitation of Terms fo? Pears, 
Deeds, Intention, Condition, Con⸗ 
tingent Remainder. 


J. C. ſeiſed of ſeveral freehold lands, and 
ſſeſſed of ſeveral leaſehold, deviſed to 

is wife, for life, all his eſtate in London, 
and after her death, he bequeathed the 
aforementioned eſtates to his daughter 
A. C. and her heirs; and to his wife 
gave all his goods; cattels and chattles, 
and made her ſole executrix; ſhe mar- 
ried again, and had the plaintiff by her 
ſecond huſband, who inſiſted, that by 
the deviſe to his mother of the reſidue, 
the leaſehold lands paſſed. Lord Hard- 
wicke thinking it very material, whether 
wall the freebold lands were comprized in 


the teftator's marriage ſettlement, directed 


a trial at law to aſcertain the fatt. 450 
Words. that. are: doubtful, and afford im- 
plication only, are not to be attended 
to where the teſtator has expreſſed him- 
ſelf in legal words. 676 
The words without impeachment of waſte, 
do not give a power inconſiſtent with 
an eſtate- tail, or at leaſt will not defeat 
it. 576 
Departing from ſtrict words has produced 
ſuch uncertainty, that it is to be wiſhed 
they had been left to legal conſtruction. 
5 
Where a teſtator's intent appears * 40 
this court will help an unapt expreſ- 
ſion, by making the words, heirs of 
the body, words of purchaſe. 580 


Heirs ef the body have at law been conſi- 


dered as words of purchaſe, even in a 
deed. 


580 


al 


Serjeant Mayherd's 
will, the words beirs of: the: | body. were 
1 the ſenſe of the Hiſt and 
other ſon. Hage 582 
1. b 8 bliſhed, - theta 6; with-ohe word 
"oi is as ſtroag abthe — 
hs bas 
Notwithſtanding all the parties are yalun- 
teers under à will, it is not neceſſary 
the words muſt be taken as they ate, 
er e may be varied. dry 
187 


; 908 


cit, See Pyoceſs, « And titles Ne ys 
N. iorari. 


The court will not, on motion, ſuperſede 
a writ of replevin, unleſs there is a frau- 
dulent uſe made of it. 237 
After a writ has once iſſued here, it is de 
officio, and this court has. nothing fur- 
ther to do in it. 237 


UUrit of Scire Facias, 


Upon a Scire facias taken out on a judg- 
ment, a defendant ſhall inſiſt only on 
what he might have done at the hearing 
of the original cauſe. 468 

The rule in equity is the ſame, with this 
difference only, that if any thing new 
has happened ſince the hearing, the 
defendant may avail himſelf of it. 468 


Younger Childꝛen. See title Potion. 


By articles on the marriage of the plain- 
tiff's father and mother, her grandfather 
was to pay to a truſtee 1000 J. and to 
ſecure to him 300/. on bond, to be laid 
out in the purchaſe of Seuth Sea annui- 
ties, 1n truſt, after the death of the ſur- 
vivor of huſband and wife, if they have 
a ſon, or one or more younger children, 
ſons or daughters, to pay the principal 
ſums to ſuch younger children, if but one, 
and if more than one, equally to be 
divided between them; and F. F. the 
ſiſter of the plaintiff's grandfather, by 
indentures of leaſe and releaſe, dated 
the ſame day with the articles, conveyed 
two 


A Fuhle of ofhe; Pri naipal Matters. 


Ir Hardivicti hold; the plaintiff. wasy 


too ftechold hoduſes to the uſe of her- 
Felf för life, to che plaintiff's mather 
for life, then 2 der younger "hid or 
children in tail general, remainder to 


mother are dead, and left the plaintiff, 
their daughter and eldeſt child, and 
alſo a fon; a bill was brought by che 
daughter, to have a maintenance out of 
the 1000. and 3ool. and the rents of 


the freehold houſes, and to have both 


transferred to her when ſhe comes of 
age; the queſtion was, whether the 


plaintiff, as ſhe is the et chilck of 
che marriage, can take.” Page 4 56 


men neee. 


= 
3, 
a, 


— wb 6 iS » 


intitled to the 6001; and — 
the two freehold: houſes, undes /a truſt 


im marriage articles fot an elder daugh- 
the mother in tail; the father and 


ter, where there Is; a ſol! 15 acgounted ; 
a younger child. Page. 486 


in an ejectment, chit plaintiff could. not 


have recovered ; for, being the; eldeſt, 
ſhe would not at law be — a 
younger child; but in this court, 2s 
the articles are executory, they muſt be 
carried into execution, — to the 
#0467", 
2130 GN} ” «1+; Dns 
b 5 nj 20115; Y 3 onze 
7 2 none 11 me 2033 
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Canons. 


See titles Laws, Convocation, Parlia- 


ment, Clandeſtine Parriage. 


late to clandeſtine marriages, 


and roath, but none of theſe. 
affect the parties contracting, except 
the laſt clauſe of the 104th, which re- 


lates to perſons married by colour of 


void licences. Page 652 

The court of King's Bench of opinion, 

in the caſe of Middleton verſus Croft, 

that the canons of 1603, not having 

been confirmed by parliament, do not 

| proprio vigore bind the laity. 653 

| Canons that have been allowed by general 
| | - conſent within this realm, and are not 
| r to the laws, nor to the da- 

of the king's prerogative, are ſtill 

| int orce as the king's eccleſiaſtical laws. 

664 

The clergy are bound by canons confirmed 

only by the king; but they muſt be 

confirmed by the parliament to bind 

e 663 

No canon ſince 1603, though made in 

full convocation, can 97 vigore bind 

e. 


HE canons of 1603, which re- 
are the 62d, 101ſt, 102d, 103d, * 


665 


In Davis's caſe, 5 G. 1. C. B. L. C.J. 
King ſaid, it was che prevailing opinion, 
the canons did not bind the laity with- 
out an act of parliament, there being 
none to repreſent them in 22 

It is ſaid at che end of the caſe Bird verſus 
Smith, Moore 78 1. to have been reſolv- 
ed, that the canons of the church, made 
by the convocation, and the king. with- 
out the ment bind in all matters 
eccleſiaſtical, as well as an act of par- 
liament. 666 

This, Lord Hardwicke declared, was a 
y extraordinary caſc, and the decree 

ch as will not be allowed as a prece- 
dent at this day; for there is no colour 
to ſay, that every biſhop in his dioceſe, 
archbiſhop in, his province, and the 
houſe of convocation in the nation 
make canons to bind within their li 


66 
Whatever, ſaid his Lordſhip, may be 67 
power of convocation to bind the whole 
realm in matters eccleſiaſtical, it is no 
where declared in this caſe they can 
bind the laity. 667 
Lord Chief Juſtice Vaughan in Hill verſus 
Good, Vaugh. 327. was of opinion, a law- 
ful canon is a law of the kingdom,” as 
much as an act of parliament. 667 


In 


„ 
A 
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In the caſe of Grove and Elliot, Ventr. 41. | of the e David's and Lacy, 
Mr. Juſtice Tyrre! held, the king and - Paſch: 1 3 _— 485. agree with 
convocation, without the parliament,'} the printed one of — Carthew. 

| Page 655 
ion, with the Af ann Parriage, 1 
the great ſeal, 


ay make OT for the regulation « 


E: The ſpiritual court his a juriſdiftion by the 
the church, Ce Ren ancient canon law in the caſe of a clan- 
eccleſiaſticks. 668 2 | 

Another Judge of the court di in 
opinion 4 5 Lord Chief Juſtice /anhan, | 
and.the other two declaring no — | 
at all on the queſtion. "ently wennurs is: | 

110 was, that the — — 


hority. 
The opinions, faid Lord Hardwicke, of | 
Newton, Coke, Tyrrel, Holt and King, as 0 the proceed 
and the anſwer of the Ju in the being apaivii 


my the plain- 


Star- chamber, muſt preponderate againſt * 4 — a conſ awarded as to 

the ſingle opinion of Vaughan. 668 | the reſidue r the cauſe. 675 

Cate. See titles Canons, Coors Convocation, | 3883 
tion. ws, King, Late, 


The caſe in 1 Ro. 4b. enn In the convocation, the whole clergy of 
relating to bona nitabilia, is of little au- | the province are either preſent in perſon 
thority; and Rolls himſelf expreſſes his | or by repreſentation. * 58 
3 1 cited; and nothing Lord Hardwicke ſaid the attempt of c 
to the ſame e is in the report of the to make the power of the. convocti 


ſame caſe. 8 Co. 145. 659 | in ordaining c 
In the of Leed's caſe, 20 H. 6, 12, it the judicial authority of their courts is 
ry rs „ that the ordinary by his | full of ſo much miſchief, that it cannot 
convocation had power to make conſti- be contended for with = ſhadow: of 
tutions provincial, by which (cus de | reaſon or of law. - 658 
Sainte Egliſe) ſhall- be bound, but they | That Newton in the opinion he 255 on 
Kade do any ding which ſhall bind the power of the convocation, means 


the temporalty. 662 | temporal perſons as well as things, is 
Said in the caſe of the abbot of Waltham, | 2 fition of it to ceux de 
M. 24 E. 4. 44. 5. that the convoca- | Sainte Egliſe, which words ſignify the 
tion has not power to bind any temporal | | ons not the matters or rights of the 


matter, but only that which is ſpiritual, oly church. 663 
as to ordain faſting-days and holy- | Where the caſe of the abbot of Walthans 
days, and . are oa ſpiritual 7 4 5 =o Ed. 4. 44. B. came before all the 

662 udges in the Exchequer- chamber, Va- 

The words la e in this caſe ought vaſor ſaid the power of the convocation 

. for | doth not extend over the te rights 
are in the laſt edition of | of the clergy themſelves, and the ab- 

"the ar ro Ah it is falſe printed; for | bot's claim of exemption. from collect- 
8 E old une it is le temporaltie. ing tenths, being a temporal right, he 


663 though a clerk was not bound. 664 
8 0e ) ack: Lord Chief Juſtice | The exception at the end of the convo- 
Ve in a — report of the caſe | cation caſe, 12 Rep. 72. is * 

L. II. | 
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- Deyyivation. See title Dillenters. 
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480 


inis 


At an aſſembly of Lord Chancellor Elle/- 
mere, the Lords of the council, and all 
the Juſtices of Englund in the Star- 


a tmmiſters by the bs, com- 
ONE EE, 


I 3191 . 


pk Judge." Ser title Canons. 


Lad Chlef Juſtice: Hal in a 3 
' frextiſe; lays sit down, that external diſ- 
dipline of the church could not bind any | 
man to ſubmit to it, but either by force 
of the ſupreme civil power, where the 
goverbors received it, or by the volun- 
tary ſubwiflion of the particular perſons | 


«no rand receive it. 869 


14 
4 Sores * * 


„Ol 


* F. ” AY 
* 


2 ales 3 
* Convoc ation. 22 


The force of ancient canons over 
1 — was dertued frami the ſupreme 
_ tegrilative power being veſted in the 
-perſon-of be emperor. | 656 
In, England it is far otherwiſe, where & 


' * 
* 
Kt 
4% + * — 


- 


King "has . af che vue 


1 | 
. * , 4 . 
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Loity. Sec des Canons, Caſe, Con- | 


'vocation, Judge, Statutes, and 


Statute 'of Quifoznity. 


Ever fince the reformation, the rule has | 


been, that, when any ardinances have 


been made to bind the laity, as well as 


the clergy, in matters merely eccleſiaſti- 
cal, they have been either cnacted or 
confirmed by parliament. 


bg 
* 


OY 


6 | Laws. | See title Convorationii m 


345 


3. 41. „Inne. 543035 
No — lad en be made to bing the 


1 


Diſeneps. Ser ud Depywvatton. | 
tf 


| <haniber i was held, that deprivations | 
665 


6557 


1 : 


The acts of uniformity, Sc. fince ihe. re- 


whole people, but by the King with the 
advice and conſent of both houſes of 
aan, and by their united qu- 
| 0 1 Page 684 
Every man may be ſaid 0 be party ta, 
and the conſent of every ſubject is in- 


— in an act of parllament ; butt in 


the caſe of canons made in convocation, 
and confirmed by the crowa only, all 
theſe are wanting, except the royal aſ- 


Ban. Sec ticles Spiritual Court, 
Statutes. th 74 


Where the eccleGaſtical a and tem- 
poral puniſhment are both levied againſt 
the identical offence, the rule of nemo 
bis puniri debet pro eodem delidto, is 
againſt allowing a double proceeding. 
672 


8989 


— 


Parliament. See titles Laws, Laity, 


formation, ſhew that the parliameat have 
from that period been of opinion, that 
the power. of making conſtitutions in 
eccleſiaſtical matters — bind the whole 
nation was in them. 659 
6 | Cle from 25 H. 8. c. 19. that both the 

| King and the clergy thought it neceſſary 
to have the authority of parliament for 
abrogating part of the antient canons, 

and eſtabliſhing ſuch part as was to re- 

main in farce. 66 I 


Power. 


Nothing i is more certain in * than this, 
that when any act is done under a 
power, that act is deemed to be = 
by the grantor of the power, and to have 
is validity from him, and not from the 
- perſon who executes it. 66 
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If there were a long courſe of precedents of 
a proceeding by eccleſiaſtical cenſures 
againſt lay perſons marrying clandeſtme- 
ly, it would be of great weight in a caſe 
of this nature, though a few inſtances 
would not. Page 670 

In Mattingley and Martins, Jo. 257. it was 
reſolved that if any perſon marry with- 
out publication of banns or licence, they 
are citable for it into the eccleſiaſtical 
court, and no prohibition lies. 670 

Otherwiſe lay perſons contracting ſuch 
marriage 


unpuniſhed till was 
made. 670 
The 18 Eliz. which concerns the mothers, 
Se. of baſtard children, inflicts a tem- 
poral puniſhment, to prevent undue 
charges on pariſhes ; the ſpiritual court 
puniſhes it by penance, as it is a pub- 
lick ſcandal to the church ; and there- 
fore it has never been imagined that the 
one has repealed the other. 673 
That the ſpiritual court proceed only pro 
ſalute animæ of the offender, and the tem- 
poral puniſh him either in body or purſe, 
is a diſtinction in words without a real 
difference; but in this caſe it is other- 
wiſe, where the eccleſiaſtical cenſure is 
for the criminal act, and the temporal 
penalty for a fraud. 673 


the ſtatute of V. 3. 


s would, without ſuch a juriſ- 
diction in the ſpiritual court, have been 


offence, for which the 


Table of tbe Principal Matterr. 


Spiritual Court. Sce titles Clan. 
deſtine Marriage, Statutes, Max⸗ 
im, Statute of Anikoꝛmity. 


Dratutes, See Se Laity, Spſeltuol® | 
| Court, | 


The court were unanimouſly of opinion” ; 
that the ſtatute of 7 & 8 V. 3. hath 
not operation ta take away theecale-- 
ſiaſtical juriſdiction as to the huſband 
clandeſtinely married. Page 671 

The ſtatute of 7 C 8 V. 3. inflicts a pe- 
nalty in reſpect, of a clandeſtine mar- 
riage, being a fraud on the publick re- 
venue; but the eccleſiaſtical cenſure is 
to puniſh it as an offence. againſt the 
publick order of the church. 672 

Subſequent acts of parliament in the at- 
firmative giving new penalties, do not 
repeal former methods of proceeding, 
ordained by preceding acts, without 
negative words. 5 


Statutes of Anikazmity. See title 
Parliament. 


The pecuniary penalty enacted by the ta- 
tute 13 Car, 2. in the caſe of teaching 
{ſchool without licence, is inflicted es 


nomine for the puniſhment of the ſame 
ſpiritual judge 
672 


inflicts excommunication. 7 
By the ſtatutes of 1 Eliz. and 13 & 14 Cb. 
2. the laity are bound by the rubrick 
againſt marrying without publication of 
banns; and by the firſt act are expreſsly 
puniſhable by the cenſures of the church; 
and by the ſecond act the power of the 
ordinary is directed to be continued and 
applied for puniſhing the like offence 
** the rubrick of the preſent book 


common prayer. 673 
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